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MEMOKANDUM. 

This  Tolume  oontaiiis  all  bat  nine  erf  the  cases,  not  prcrionslj  reported, 
which  were  finally  disposed  of  prior  to  January  7,  1880,  together  with  five 
which  were  so  disposed  of  subseqnently  to  that  dote. 

The  appearance  of  the  volume  has  been  delayed  about  a  month,  partly  by 
illness  of  the  reporter,  and  partly  by  an  unusual  pressure  of  work  in  the 
printiqg-offioe. 

0.  M.  C. 

Madibok,  March  8,  1880. 
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Pbiob  ts.  Macb,  Administrator,  etc 

£8TATB8  OF  Decsdeitib:     Several  admmistrations:     How  far  judgment 
(tgainH  one  administrator  evidence  %n  action  against  another, 

1.  Where  there  »re  several  administiations  of  an  intestate  estate,  in  different 

jnnadictioDS,  a  jodgment  against  one  administrator  does  not  bind 
another. 

2.  Whether  and  how  far  judgments  a^inst  the  principal  administrator, 

aooompanied  by  proof  that  there  are  no  assets  in  his  hands  to  satisfy 
tiiem,  wodd  be  ewidenee  in  a  court  which  had  granted  ancillary  letters, 
qwsre. 

3.  It  is  the  place  of  the  intestate*s  domicile  at  the  time  of  his  death,  and 

not  the  place  of  his  death,  which  determines  the  prindpal  administration. 

4.  Where  letters  of  administration  on  the  same  estt^  were  granted  in  this 

and  another  state,  and  both  describe  the  intestate  as  of  that  place,  a 
judgment  against  the  foreign  administrator  is  not  eyea  prima  facie  evi- 
dence, in  an  action  against  the  Wisconsin  administrator. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

In  October,  1873,  the  circuit  court  for  Sullivan  county,  In- 
diana, appointed  James  L.  Berry  administrator  of  the  estate 
of  Sussel  Atkins,  then  recently  deceased  in  said  county. 
Thereafter  an  action  was  brought  against  said  Berry  as  such 
administrator,  by  Nancy  Prioe^  on  an  account  against  the 
estate  of  said  decedent  "for  boarding  and  lodging  the  de- 
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ceased,  and  caring  for  him  in  his  sickness  and  daring  his  last 
illness,  from  November  2, 1870,  till  August  19, 1873,"  amount- 
ing to  $430.  In  January,  1874,  said  circuit  court  rendered, 
as  is  alleged  in*  the  complaint  herein,  a  judgment  in  favor  of 
the  plaintiff  in  said  action.  Afterwards  said  Nancy  Price 
presented  a  claim  for  the  amount  of  said  judgment  to  the 
commissioners  appointed  by  the  county  court  of  Grant  county 
in  this  state  to  determine  claims  against  the  estate  of  said 
Russel  Atkins.  The  claim  having  been  disallowed  by  the 
commissioners,  this  action  was  brought  thereon,  against 
Oeorge  IT.  Maccj  who  had  been  appointed  by  said  county 
court  of  Grant  county  in  December,  1873,  administrator  of 
the  estate  of  said  decedent 

The  answer  of  the  administrator  herein  alleges,  among  other 
things,  that  said  claim  was  fraudulent,  and  that  no  notice  of 
said  claim,  suit,  or  pretended  judgment  was  ever  served  upon 
the  defendant,  and  no  summons  in  said  action  or  notice  of 
said  claim  was  ever  served  upon  or  given  to  any  of  the  heirs- 
at-Iaw  or  legal  representatives  of  the  deceased. 

On  the  trial,  plaintiff  offered  in  evidence  certified  copies  of 
certain  proceedings  in  the  circuit  court  for  Sullivan  county, 
Indiana,  including  the  alleged  judgment  in  her  favor.  De- 
fendant objected  to  the  evidence  on  various  grounds,  including 
the  following:  ^'  3.  Because  such  pretended  judgment  is  not 
between  the  parties  to  this  action  or  their  privies,  and  is  not 
evidence  for  any  purpose  against  this  defendant."  The  evi- 
dence  was  rejected;  the  defendant  had  a  verdict  and  judg- 
ment; and  plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
BvshneU  cfe  C^/irk: 

The  deceased  was  domiciled  in  Indiana.  The  administra- 
tion there  is  the  principal  one,  and  that  here  merely  ancillary. 
Stevens  v.  Oaylord^  11  Mass.,  256;  Dawes  v.  BoyUton^  9  id., 
837;  Churchill  v.  Prescottj  3  Bradf.,  233.  Plaintiff's  claim 
has  been  allowed  and  passed  into  a  judgment  in  due  form  of 
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law,  by  the  cirenit  court  for  the  proper  connty  in  Indiana. 
Under  the  constitation  and  statates  of  the  United  States,  that 
judgment  is  entitled  to  the  same  faith  and  eredit  in  this  stote 
as  in  Indiana.  Where  a  judgment  is  rendered  in  one  state  by 
a  court  of  competent  jurisdiction,  with  jurisdiction  of  the 
parties,  its  merits  cannot  be  questioned  by  the  courts  of  other 
states.  A  decree  against  the  primary  administrator,  at  an  in- 
testate's domicile,  is  conclusive  upon  the  subsidiary  adminis- 
trator. Churchill  V.  PrescoUy  supra;  Stiarez  v.  MayoTj  3 
Sandf.  Ch.,  178.  This  record  would  therefore  have  made 
out  at  least  a  prima  facie  case.  If  there  was  any  fraud  in 
obtaining  the  judgment,  that  was  for  the  defendant  to  estab- 
lish. 

A.  W.  Belly  for  the  respondent: 

1.  The  authority  of  a  personal  representative  is  strictly 
limited  to  tlie  state  from  which  it  is  derived.  3  Sedf.  on 
Wills,  24r-31,  with  note  10  on  p.  26,  and  note  12  on  p.  27;  2 
Kent's  Com.,  434-5;  1  Pinney,  65.  And  there  is  no  privity 
between  administrators  appointed  in  different  states.  2  Bedf. 
on  Wills,  18;  12  Am.R.,  106;  Leonard  v.  Puinamj  61 N.  H., 
i247.  The  judgment  on  its  face  only  purports  to  bind  the  as- 
sets in  the  hands  of  the  Indiana  administrator.  It  would  not 
be  conclusive  against  the  heirs  of  the  deceased  even  in  Indiana. 
Kent  V.  Kenty  3  Thomps.  &  Cook,  630;  U.  S.  Dig.,  N.  S.,457. 
A  judgment  against  personal  representatives  in  one  state 
forms  no  ground  of  action  against  personal  representatives  in 
another  state.  3  Bedf.  on  Wills,  p.  26,  sec.  9,  note  10,  and 
authorities  there  cited;  id.,  p.  27,  note  12;  Story  on  Conflict 
of  Laws,  §§  613,  522;  Brodie  v.  Bickleyy  2  Rawle,  431; 
Mothland  v.  WiremaiVy  3  Penn.,  185;  Talmage  v.  Ghapely 
16  Mass.,  71;  GoodaU  v.  Marshall^  14  K  H.,  161;  Hill  v. 
Packer^  13  How.,  U.  8.,  468.  2.  To  establish  a  right  through 
a  judgment  of  a  foreign  state,  it  is  necessary  to  show  that  the 
foreign  oonrt  had  jurisdiction  of  the  matter  in  controversy,  as 
well  as  of  the  parties.    In  this  alleged  record  there  is  no 
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pleading  on  the  part  of  the  alleged  parties,  and  nothing  to 
8how  how  the  circait  coart  for  Sullivan  county  acquired  juria- 
dictioii.  It  is  clear  that  a  similar  paper,  purporting  to  be  the 
record  of  a  circuit  court  of  this  state,  would  be  insufficient  to 
show  a  valid  judgment;  and,  in  the  absence  of  proof  to  the 
contrary,  it  must  be  presumed  that  the  laws  of  Indiana  are 
like  our  own.  liape  v.  Heaton^  9  Wis.,  828;  Wal$h  v.  Dart^ 
12  id.,  635. 


Rtak,  C.  J.  The  rule  seems  to  be  universal,  that,  where 
there  are  several  administrations  of  an  intestate,  in  different 
jurisdictions,  a  judgment  against  one  administrator  does  not 
bind  another. 

<<  Where  administrations  are  granted  to  different  persons  in 
different  states,  they  are  so  far  deemed  independent  of  each 
other,  that  a  judgment  obtained  against  one  will  furnish  no 
right  of  action  against  the  other,  to  affect  assets  received  by 
the  latter  in  virtue  of  his  own  administration;  for,  in  con- 
templation of  law,  there  is  no  privity  between  him  and  the 
other  administrator."  Story's  Conflict,  §  522.  In  another 
place,  commenting  upon  Mackey  v.  CoXy  18  Howard,  100,  the 
same  learned  writer  says:  ^^The  true  law  in  regard  to  ancil- 
lary administrations  is  here  stated  by  Nelson  and  Cubtis,  JJ., 
that,  this  being  an  ancillary  administration,  it  depended  upon 
the  discretion  of  the  orphans'  court  which  granted  it,  whether 
the  money  remaining  in  the  hands  of  the  ancillary  adminis- 
trator, after  the  satisfaction  of  all  claims  in  this  jurisdiction, 
should  be  distributed  here  by  the  ancillary  administrator,  or 
remitted  to  the  principal  adnjinistrators  for  distribution;  and 
until  that  direction  shall  be  executed^  and  the  ancillary  ad- 
ministrator directed  which  course  to  pursue,  he  is  in  no  de- 
fault." See.  529  d.  So  it  is  said  in  3  Redfield  on  Wills,  26: 
^^  Hence,  where  there  is  a  principal  administration  in  the  place 
of  the  domicile  of  the  decedent,  and  in  other  states  there  are 
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ereditors  and  ^tate,  real  or  personal,  belonging  to  the  estate, 
there  aecraes  a  right  to  an  auxiliary  or  ancillary  administra- 
tion, as  it  is  called,  since  it  is  subsidiary  and,  as  it  were,  sqp- 
plemental  to  the  principal  administration.  Bat  these  admin- 
istrations are  regarded  as  wholly  independent  of  each  other; 
so  much  so  that  a  judgment  recovered  against  the  personal 
representative  of  the  estate  in  one  state  forms  no  ground  of 
action  against  such  representative  in  another  state.  £ut  it 
must  be  conceded  that,  where  there  are  no  creditors  beyond 
the  limits  of  the  principal  administration,  there  is  no  reason 
why  the  debtors  of  the  estate  may  not,  by  making  payment 
to  the  personal  representative  in  the  place  of  the  principal 
administration,  obtain  a  valid  release  of  the  cause  of  action." 

This  doctrine  is  amply  affirmed  by  authorities  cited  by  the 
learned  counsel  for  the  respondent,  and  others.  Aspden  v, 
Nixony  4  How.,  467;  Stacy  v.  Thrasher j  6  How.,  44;  Low 
V.  jBartlettj  8  Allen,  259,  and  other  cases. 

There  might  be  a  contingency,  however,  in  which  this 
sweeping  rule  would  operate  hardly.  The  principal  adminis- 
tration of  the  estate  of  an  intestate  is  at  the  place  of  his  dom- 
icile at  death.  Administration  in  another  jurisdiction  is 
ancillary.  And  where  there  is  a  surplus  for  distribution  in 
an  ancillary  administration,  the  cases  seem  all  to  agree  that, 
though  the  distribution  must  follow  the  lex  domicilii^  yet  it 
is  discretionary  with  the  court  granting  the  ancillary  letters  to 
transmit  the  surplus  to  the  principal  administrator,  or  to  dis- 
tribute it  for  itself.  In  such  a  case,  there  might  be  judgments 
against  the  principal  administrator,  without  assets  in  his  hands 
to  satisfy  them.  In  that  case,  it  seems  hard  to  drive  credit- 
ors, who  had  fairly  litigated  their  claims  against  the  principal 
administrator,  to  litigate  them  de  novo  against  the  ancillary 
administrator.  Whether  and  how  far  judgments  against  the 
principal  administrator,  accompanied  by  proof  that  there  are 
no  assets  in  his  hands  to  satisfy  them,  should  be  evidence  in  a 
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court  which  had  granted  ancillary  letters,  might,  perhaps,  be 
regarded  as  a  question  not  absolutely  settled  by  the  authori- 
ties. They  leave  such  an  effect  of  such  judgments,  however, 
in  very  great  doubt. 

But  this  question  is  not  in  the  case  now  before  the  court. 
The  appellant  relied  in  the  court  below  solely  on  her  judgment 
in  the  Indiana  court  Counsel  assumes  that  the  principal  ad- 
ministration is  in  Indiana,  because  the  intestate  died  there. 
But  it  is  the  place  of  domicile,  not  of  death,  which  determines 
the  principal  administration.  And  the  letters  of  both  courts, 
Indiana  and  Wisconsin,  describe  the  intestate  as  late  of  that 
place.  Neither  party  gave  evidence  tending  to  settle  the 
question. 

In  these  circumstances,  the  court  cannot  hold  the  judgment 
in  Indiana  as  even  prima  fade  evidence  against  the  admin- 
istratojT  in  Wisconsin. 

By  the  Court. —  The  judgment  of  the  court  below  is  aflirmed. 


Sengpeil  vs.  Spano. 


Appeal  fbosc  Jobtiob^s  Coubt.    LidbHUy  of  surtty  in  underiaJdng  to  atay 

proceedings. 

Smoe  sec  229,  ch.  83,  R.  S.  1349,  wai  raparasded  by  seo.  259,  oh.  S,  title  2 
of  the  Code  of  Procedare  of  1353  (B.  3.  1353,  oh.  120,  seo.  203;  R.  S. 
1878,  seo.  8756),  if  an  appeal  from  a  justice*8  jad^^ent  be  dismissed 
bj  the  oiicoit  court  at  the  instance  of  the  appellant,  while  the  jadgment 
d  that  court  may  go  against  the  surety  in  the  statutory  nndertaking  to 
stay  proceedingj  on  the  justice's  judgment  pending  the  appeal  (as  well 
ai  against  the  appellant),  yet  the  surety  is  not  liable  on  the  jadgment 
of  the  justice. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Defendant  appealed  from  a  judgment  rendered  against  him 
as  surety  in  an  undertaking  on  appeal  from  a  justice's  court 
to  the  circuit  court. 


Digitized  by 


Google 


JANUARY  TERM,  1879. 


gengpeil  vs.  8pang. 


Jf.  J.  BriggB^  for  appellant 
J.  P.  SmelkeTy  for  respondent 

O&TOK,  J.  The  plaintiffs  recovered  a  judgment  against  one 
John  Saar  before  a  justice  of  the  peace,  from  which  Saar  ap- 
pealed to  the  circuit  court;  and,  to  stay  execution  thereon, 
together  with  this  appellant  as  surety,  executed  the  undertak- 
ing required  by  sec.  208,  ch.  120,  R  8. 1858.  The  appeal  was 
dismissed  by  the  circuit  court  at  the  instance  of  Saar,  the  ap- 
pellant, and  judgment  was  in  form  rendered  dismissing  said 
appeal,  and  for  costs  against  the  said  Saar  and  this  appellant, 
as  the  surety  on  said  undertaking,  jointly.  This  action  is 
brought  upon  the  same  undertaking,  against  this  appellant, 
the  surety,  alone,  to  recover  the  amount  remaining  unpaid  of 
the  ori^nal  judgment  before  the  justice. 

There  are  several  questions  raised  upon  this  appeal,  which 
will  not  be  considered,  as  there  is  one  question  of  paramount 
importance  affecting  the  ground  of  the  action,  the  decision  of 
which  will  be  fatal  to  the  recovery.  From  a  careful  examina- 
tion of  the  statutes  relating  to  appeals  from  justices  of  the 
peace  and  proceedings  thereon,  we  are  clearly  of  the  opinion 
that  there  is  a  material  omission  to  provide  security,  either  by 
recognizance  or  undertaking,  for  tiie  payment  of  the  judg- 
ment of  the  justice  in  case  of  the  dismissal  of  the  appeal. 
Such  provision  was  made  by  the  recognizance  required  by  sec 
229,  ch.  88,  R.  S.  1849,  one  condition  of  which  was:  **0r  if 
his  appeal  shall  be  dismissed  or  discontinued,  that  he  will  pay 
the  judgment  recovered  against  him  before  the  justice,  and 
the  interest  thereon,  with  costs  of  the  appeal." 

The  section  was  repealed,  and  the  recognizance  thereby 
required  superseded  by  the  undertaking  provided  for  in  sec. 
259,  ch,  S,  title  2  of  the  Code  of  Procedure  of  1856,  which 
was  adopted  without  change  in  the  revisions  of  1858  and  1878. 
This  very  material  omission  occurred  through  undue  haste. 
Want  of  intelligent  consideration  or  proper  deliberation,  in  the 
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adoption  of  the  New  Fork  Code,  and  throngh  ignorance  or 
disregard  of  the  wisely  considered  and  long  established  prac- 
tice in  tihis  state,  which  it  superseded  and  replaced;  and  is  one 
amongst  many  omissions  and  incongraities  of  that  radical  and 
revolutionary  change  of  legal  procedure. 

The  present  undertaking  provides  only  for  the  payment  of 
the  judgment  of  the  circuit  court  against  the  appellant;  and 
so  far  it  seems  this  understanding  has  been  made  effectual,  if 
it  is  not  entirely  exhausted,  by  the  joint  judgment  for  costs 
against  Saar  and  this  appellant,  his  surety,  by  the  circuit 
court,  upon  the  dismissal  of  the  appeal.  We  do  not  think 
that  such  a  material  omission  or  defect  in  the  statute,  in  not 
providing  in  terms  for  the  payment  of  the  judgment  of  the 
justice  on  the  dismissal  of  the  appeal,  by  the  undertaking  to 
be  given  to  stay  the  execution  thereon  pending  the  appeal,  can 
be  cured  by  construction,  where  the  statute  of  1849  so  explic- 
itly provides  for  this  precise  contingency,  and  the  subsequent 
statutes  fail  to  so  provide  even  by  the  widest  latitude  of  im- 
plication, and  where  the  liability  of  the  surety  is  so  clearly 
limited,  not  only  by  the  law,  but  by  the  very  terms  of  the 
undertaking  actually  given. 

That  a  surety  is  not  liable,  and  cannot  be  charged,  beyond 
the  strict  terms  of  his  engagement,  is  an  elementary  princi- 
ple.   Brandt  on  Suretyship,  etc.,  §  79. 

The  complaint  fails  to  state  a  cause  of  action  against  the 
appellant;  and  the  judgment  is  fatally  erroneous  because  not 
sustained  by  the  undertaking  received  in  evidence. 

By  tJie  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, with  costs,  and  the  cause  remanded  with  direction  to 
dismiss  the  action. 
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Mappes  vs.  Thb  Boabd  of  Supebvibobs  of  Iowa  Coukty. 
Couhtibs:  Paupers.    Liability  qf  coutUjffor  maintenance  of  pauper, 

1.  Under  sec.  1,  db.  84,  R.  S.  1858,  every  town  was  primarily  under  a  legal 

obligation  to  xelkre  and  Bupport  all  indigent  persons  having  a  lawful 
settlement  therein;  and  where,  in  any  county,  proper  action  was  taken 
by  the  county  supervisors  as  authorized  by  that  statute  (sec.  82),  to  "  abol- 
ish Uie  distinction  between  county  poor  and  town  poor  in  such  ooonfy, 
and  have  the  expense  of  maintaining  aU  the  poor  therein  a  county 
charge,**  this  legal  obligation  was  transferred  to  the  county. 

2.  The  fact  that  a  comity,  in  such  a  case,  had  procured  (under  the  same 

diapter)  an  order  from  the  county  judge  upon  one  or  more  relatives  of  a 
pauper,  requiring  him  or  them  to  contribute  a  certain  amount  weekly  for 
the  maintenance  of  such  pauper,  would  not,  as  to  other  persons,  relieve 
the  county  from  its  primary  liability  for  such  maintenance. 
8.  Where,  therefore,  after  such  an  order  had  been  procured,  a  pauper  was 
removed  &om  the  coimty  poor-house,  by  order  of  one  of  the  superintend- 
ents of  the  county  poor,  and,  being  also  refused  a  home  and  8a{^>ort  by 
her  relatives,  was  boarded  and  cared  iar  l^  the  plaintiff  at  his  public 
house  for  some  time  before  he  discovered  that  she  was  a  pauper:  Held, 
that  the  county  was  liable  to  him  for  her  maintenance. 

APPEAL  from  tlio  Circuit  Court  for  loioa  County. 

PlaintiflE  filed  with  the  board  of  supervisors  of  Iowa  county 
his  account,  duly  verified,  against  said  county,  for  the  board 
and  support  of  Ann  Clayton,  a  pauper  of  said  county,  for  a 
period  of  filfteen  weeks  ending  July  6, 1876.  The  total  debit 
was  $75;  and  there  were  credits  for  cash  payments  by  James 
and  Joseph  Conley,  respectively,  amounting  together  to  $25; 
leaving  a  balance  of  $50.  The  account  was  disallowed,  and 
thereupon  plaintiff  brought  this  action  to  recover  the  amount. 

The  court  found  certain  facts  which  will  suflSciently  appear 
fivm  the  opinion,  and  also  the  following  facts:  6.  That  about 
ten  days  after  Ann  Clayton  became  an  inmate  of  his  hotel, 
plaintiff  was  informed  that  she  was  a  pauper  having  a  legal 
residence  in  Iowa  county.  7.  That  $5  a  week  was  a  reason- 
hie  charge  for  her  care  and  support.    8.  That  no  arrangement 
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had  ever  been  entered  into  bj  the  superintendents  of  the  poor 
of  said  county  with  any  person  for  her  care  and  support  As 
conclusions  of  law,  the  court  held  that  it  was  plaintiff's  duty, 
after  receiving  the  information  above  stated,  to  notify  the  au- 
thorities of  Iowa  county  within  a  reasonable  time;  that  after 
such  time  he  w^s  not  entitled  to  compensation  for  the  extra 
care  bestowed  upon  her;  and  that  he  was  entitled  to  judgment 
for  $10. 

From  a  judgment  rendered  in  accordance  with  this  decision, 
defendant  appealed. 

The  cause  was  submitted  on  the  brief  of  S.  W.  lieese  for  the 
appellant,  and  that  of  0.  G.  Smithy  with  Alexander  Wilson^ 
of  counsel,  for  respondent 

Cole,  J.  The  statute  clearly  imposes  the  obligation  upon 
every  town  of  relieving  and  supporting  all  poor  and  indigent 
persons  having  a  lawful  settlement  therein,  whenever  they  shall 
stand  in  need  of  such  support.  Sec.  1,  ch.  34,  Tay.  Stats. 
The  law  is  founded  upon  the  humane  idea  that  a  poor  person 
has  a  right  to  live,  and  that  when  one,  through  age,  disease  or 
misfortune,  is  unable  to  procure  the  means  of  bodily  subsist- 
ence, he  shall  not  die  from  want  or  exposure,  but  the  property 
of  the  town  in  which  he  resides  shall  be  chargeable  with*  the 
expense  of  his  maintenance.  The  intent  and  policy  of  the 
law  upon  this  subject  are  too  plain  to  require  comment 
Meyer  v.  The  Town  of  Prahne  du  Chien^  9  Wis.,  234;  Town 
of  Weetfield  u  Sauk  County^  18  id.,  624.  It  seems  that,  by 
an  arrangement  made  by  the  county  board  of  supervisors, 
which  the  board  was  authorized  to  make  under  chapter  34,  the 
obligation  and  expense  of  supporting  the  poor  in  Iowa  county 
became  chargeable  upon  the  county.  Of  course,  the  burden, 
-which  would  have  otherwise  rested  upon  the  towns,  of  main- 
taining the  poor,  was  shifted  to  the  county.  Thus  far  there  is 
no  room  for  controversy  in  this  case.    It  is  equally  clear  that 
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Mrs.  Ann  Clayton,  at  the  time  she  was  taken  care  of  and 
boarded  by  the  plaintiflF,  in  the  year  1875,  was  a  poor  and  in- 
digent person,  within  the  meaning  of  the  statnte,  and  having 
a  legal  settlement  in  the  town  of  Mifflin  in  said  county.  The 
fact  is  abundantly  established  by  the  testimony,  and  is  not  de- 
nied by  the  counsel  for  the  defendant,  that  she  had  been  an 
inmate  of  the  county  poor-house  for  several  years  prior  to 
March,  1875.  It  appears  that  in  October,  1868,  the  super- 
visors of  the  county  took  steps,  under  the  statute,  to  compel 
her  sons,  Joseph  and  James  Oonley,  to  assist  in  supporting 
her.  On  application  of  the  supervisors  of  the  county,  the 
county  judge  made  an  order  requiring  Joseph  and  James  Con- 
ley  each  to  pay  the  sum  of  $1.75  weekly  to  the  county  board 
for  the  support  of  their  mother,  which  sum  was  afterwards 
reduced  to  $1.25  each  per  week.  Thus  the  county  authorities 
recognized  and  attempted  to  discharge  the  legal  obh'gation  rest- 
ing upon  them  of  taking  care  of  this  poor  helpless  woman; 
and  it  is  not  obvious  upon  what  ground  they  expected  to  be 
exempted  from  their  liability  to  pay  the  plaintiff  the  amount 
of  his  claim. 

Tho  learned  attorney  for  the  county  insists  that  it  clearly 
appears  from  the  evidence  that  Mrs.  Clayton,  while  she  was 
an  inmate  of  the  county  poor-house,  was  supported  there  in 
pursuance  of  a  contract  between  her  sons  and  the  county  au- 
thorities, and  that  the  effect  of  this  arrangement  was  to  relieve 
the  county  from  all  responsibility  of  providing  for  her  main- 
tenance.  We  do  not  so  understand  either  the  facts  or  the  law 
of  the  case.  The  statute  contains  provisions  by  wliich  certain 
persons,  having  sufficient  ability  therefor,  may  be  compelled 
to  support  in  part  or  wholly  their  poor  relatives.  This  is  a 
compulsory  proceeding  to  enforce  what  is  deemed  a  natural 
duty,  but  it  does  not  amount  to  a  contract  It  is  a  remedy  in 
aid  of  a  public  liability,  proper  and  just  enough,  but  does  not 
relieve  tlie  public  of  its  obligation  to  support  its  paupers. 
Vol.  XLVII.— 3 
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For,  as  we  have  said,  the  intent  of  the  statnte  is  to  gnard 
against  the  danger  of  anyone  unable  to  support  himself  being 
left  without  the  very  means  of  sustaining  life.  Hence,  the 
law  vrfsely  and  humanely  imposes  upon  the  public  the  burden 
of  providing  for  the  necessities  of  its  poor  and  destitute.  But 
the  fact  that  the  law  affords  means  of  enforcing  compulsory 
assistance  from  relatives  in  certain  cases,  does  not  take  away 
the  responsibility  of  the  public  in  the  matter.  The  primary 
obligation  remains  —  in  this  case  upon  the  county,  —  notwith- 
standing a  remedy  is  afforded. to  enforce  contribution  on  the 
part  of  relatives.  And  therefore,  to  our  minds,  the  evidence 
is  conclusive  that  Mrs.  Clayton  was  a  pauper  if  there  ever  was 
one;  her  support  was  chargeable  upon  Iowa  county;  and  the 
fact  that  her  sons  were  made  to  contribute  in  aid  of  the  county 
burden,  did  not  and  could  not  relieve  the  county  from  its  lia- 
bility to  provide  for  her  support 

We  do  not  deem  it  necessary,  and  it  certainly  is  not  pleasant, 
to  dwell  upon  the  facts  disclosed  in  this  record.  The  learned 
counsel  for  the  plaintiff,  in  his  brief,  has  commented  on  them 
with  much  severity  of  language,  but,  perhaps,  not  more  so 
than  the  facts  warranted.  For  when  one  considers  the  way  in 
which  this  poor  old  woman  was  treated  by  the  public  authori- 
ties of  the  county,  and  neglected  by  her  children,  he  feels  a 
keen  sense  of  shame  and  indignation,  which  it  is  not  easy  to 
repress  or  give  utterance  to  in  mild  words.  Here  was  a  poor, 
blind,  helpless  woman,  nearly  oniB  hundred  years  of  age,  utterly 
destitute,  who  had  been  a  county  charge  since  1868.  In  the 
spring  of  1874,  she  was  taken  from  the  county  poor-house,  the 
only  home  she  had  in  the  world,  by  direction  of  one  of  the 
superintendents  of  the  poor  of  the  county,  and  carried  "  with 
some  goods ''  to  where  her  children  lived.  "  The  goods  "  were 
put  in  a  barn,  and  she  was  left  in  the  public  street  "  sitting  on 
the  woodpile."  Her  children  turned  her  from  their  doors,  and 
suffered  her  to  wander  about  the  country,  and  find  shelter  and 
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food  where  she  conld.  In  March,  1875,  she  was  brought  to 
the  public  house  of  the  plaintiflT,  by  some  one  who  had  sufiS- 
cient  regard  for  his  name  to  conceal  it,  and  thus  save  it  from 
the  stigma  of  a  base  act,  and  was  left  with  the  plaintiff  with 
the  false  pretense  that  "she  wanted  to  go  off  on  the  train 
to-morrow."  There  she  was  boarded  and  taken  care  of  by  the 
plaintiff  for  some  time  before  he  learned  that  she  was  a  pau- 
per, and  had  thus  been  imposed  upon  him  by  some  one  to 
relieve  the  public  from  the  expense  of  maintaining  her.  For 
the  board  and  lodging  thus  furnished  her,  the  plaintiff  charged 
the  county  with  the  amount  claimed  in  his  bill.  Most  of  the 
claim  was  disallowed  by  the  court  below,  as  not  being  a  proper 
charge  against  the  county.  As  the  plaintiff  has  not  appealed, 
we  cannot  review  this  part  of  the  judgment  But,  in  taking 
leave  of  the  case,  we  are  constrained  to  say,  that  the  ingrati- 
tude of  the  children  of  this  aged  pauper,  and  the  neglect  of 
the  public  authorities  in  discharging  their  duties  in  respect  to 
her,  are  complimentary  neither  to  the  affection  and  filial  duty 
of  the  former,  nor  to  the  humanity  and  public  duty  of  the 
latter.  "  Man^s  inhumanity  to  man  "  is  not  a  mere  figment 
of  poetic  genius. 

By  the  Conrt.  —  The  judgment  of  the  circuit  court  is 
affirmed. 


BUBEE  vs.   BiSCHABD. 
Reflevir.   (1)  What  the  verdict  must  determine.  (2)  New  trial  on  reversal. 

1.  On  tml  in  the  circait  oonrt  of  aa  action  of  replevin  commenced  in  jnstioe^s 
coori,  where  plaintiff  had  obtained  possession  onder  the  statute,  it  ap- 
peared that  defendant  claimed  under  a  chattel  mortgage;  and  the  evi- 
dence was  such  that  the  jury  might  have  found  due  on  the  mortgage 
either  $18,  or  ninety  cents,  or  nothing.  The  jury  found  that  defendant 
was  "  entitled  to  the  possession  **  of  the  property,  and  assessed  its  value 
at  190,  and  defendant's  damages  at  ninety  cents.    The  judgment  was, 
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that  defendant  recover  ninety  cents  damage,  and  the  costs,  and  that  he 
"have  and  retain  the  possession  of  said  property/*  and  that  the  officer 
return  it  to  him.  Held,  error,  in  that  the  verdict  and  judgment  should 
have  determined  the  value  of  defendant's  special  interest 'mihe  property. 
2.  The  jury  having  found  that  there  is  something  due  on  the  mortgage,  and 
the  proof  being  that  the  sum  unpaid  must  be  at  least  ninety  cents,  the 
cause  is  remanded  with  directions  th^  defendant  be  permitted,  at  his 
option,  to  take  simply  a  judgment  for  that  sum  as  damages,  with  costs; 
and  that  otherwise  there  be  a  new  trial. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

Replevin,  commenced  before  a  justice  of  the  peace,  for  a  pair 
of  horses  valued  in  the  affidavit  for  the  writ  at  $90.  The  de- 
fense is,  that  the  defendant  seized  the  horses  as  the  agent  of 
one  Haines,  by  virtue  of  a  chattel  mortgage  upon  them  exe- 
cuted by  the  plaintiff  to  Haines.  From  a  judgment  of  the 
justice  in  favor  of  the  defendant,  plaintiff  appealed  to  the  cir- 
cuit court.  The  defendant  having  failed  to  give  a  recognizance 
to  entitle  him  to  a  return  of  the  horses,  they  were  delivered  to 
the  plaintiff,  he  having  given  the  recognizance  in  that  behalf 
required  by  the  statute.  Laws  of  1873,  ch.  120  (Tay.  Stats., 
1384,  §162). 

On  the  trial  in  the  circuit  court,  it  appeared  that  the  chattel 
mortgage  was  given  to  secure  the  payment  of  a  note  for  $100 
and  ten  per  cent,  interest,  dated  December  11, 1875,  given  by 
the  plaintiff  to  Haines  for  a  loan  of  money,  on  which  there 
had  been  paid  and  indorsed  $94.10.  The  plaintiff  claimed 
that  the  note  was  usurious,  and  the  testimony  tended  to  show 
that  the  sum  actually  loaned  was  only  $95.  It  also  tended 
to  show  that  the  plaintiff  paid  Haines  $100  on  the  note.  In 
these  particulars,  however,  there  is  a  conflict  of  testimony. 
Haines  testified  that  there  was  $18  due  him  on  the  note  when 
the  horses  were  seized.  This  is  the  verdict:  "We,  the  jury, 
find  the  defendant  entitled  to  the  possession  of  the  property 
in  question,  the  estimated  value  being  $90,  and  assess  the  dam- 
ages at  ninety  cents."    Judgment  was  rendered  upon  the  ver- 
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diet,  that  defendant  recover  of  the  plaintiff  ninety  cents  dam- 
ages, and  costs,  taxed  at  $35.89;  ^^  that  the  defendant  have 
and  retain  the  possession  of  said  property,  and  that  the  officer 
retnm  said  property  to  said  defendant." 

From  this  judgment  plaintiff  appealed. 

For  the  appellant,  there  was  a  hrief  bye/".  W.  (&  J.  M.  Mills  j 
and  oral  argument  by  J.  M.  Mills. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Z.  J.  Arthur. 

Lton,  J.    Sec.  152,  ch.  120,  E.  S.  1858,  provides  as  follows: 

'*  Whenever,  upon  the  trial  of  any  such  action  [referring  to 
an  action  of  replevin  in  a  justice's  court],  it  shall  appear  that 
one  party  has  a  lien  or  claim  upon  the  property  in  question,  or 
a  part  thereof,  to  a  part  of  its  value  only,  and  that  the  right 
of  property  in  the  same,  subject  to  such  lien  or  claim,  shall  be 
in  the  other  party,  in  such  case  the  verdict  and  judgment  shall 
be  according  to  the  rights  of  the  parties,  and  it  shall  be  discre- 
tionary with  the  court  whether  the  judgment  shall  be  for  a 
return  of  the  property,  or  for  damages." 

In  the  case  under  consideration,  the  defendant  stands  in  the 
shoes  of  the  mortgagee,  and  can  only  recover  what  the  mort- 
gagee would  have  been  entitled  to  recover,  were  he  the  defend- 
ant in  the  action.  The  case  must  therefore  be  determined  on 
the  same  principles  as  though  the  mortgagee,  instead  of  his 
agent,  were  the  defendant. 

The  jury  must  have  found  that  some  portion  of  the  mort- 
gage debt  remained  unpaid.  In  such  case,  the  legal  title  to 
the  property  in  controversy,  and  the  right  to  the  possession 
thereof,  was  in  the  mortgagee,  while  the  equity  of  redemption, 
or  equitable  title,  remained  in  the  plaintiff.  Payment  of  the 
amount  due  on  the  mortgage  debt  would,  ipso  facto^  vest  in 
the  plaintiff  the  absolute  title  and  right  of  possession.  The 
amount  so  due  was  but  an  insignificant  portion  of  the  value  of 
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the  property.  If  the  original  loan  was  but  $95,  the  usnry  in 
the  note  defeated  the  right  to  recover  any  interest,  and  but 
ninety  cents  of  the  sum  loaned  was  unpaid.  If  the  note  was 
not  usurious,  the  interest  of  the  mortgagee  in  the  property 
was  only  about  eighteen  dollars.  Under  the  verdict,  then,  both 
parties  had  a  claim  upon  the  property,  and  the  case  is  clearly 
within  the  statute  above  quoted. 

The  verdict  entirely  disregards  the  statute,  as  does  the  judg- 
ment also.  True,  the  record  shows  the  horses  in  possession  of 
the  plaintiff,  and  the  judgment  is  that  the  defendant  retain 
them,  and  that  the  officer  return  them  to  him.  But  these  are 
mere  inaccuracies  of  expression,  and  we  cannot  doubt  that,  under 
the  judgment  as  it  stands,  the  defendant  is  entitled  to  a  return 
of  the  property,  and  that  his  right  theretxj  can  only  be  defeated 
by  paying  him  the  assessed  valuation,  to  wit,  ninety  dollars. 

The  plaintiff  has  a  legal  right  to  insist  that  the  verdict  and 
judgment  shall  determine  the  amount  of  the  mortgagee's  in< 
terest  in  or  claim  upon  the  property;  and  because  they  do 
not,  the  judgment  must  be  reversed.  The  rule  would  doubt- 
less be  the  same,  had  the  action  been  originally  commenced  in 
the  circuit  court;  for,  irrespective  of  any  statute,  if  it  appears 
that  the  party  recovering  in  replevin  has  only  a  limited  or 
special  property  in  the  goods  in  controversy,  the  general  prop- 
erty being  in  the  other  party,  tlie  jury  should  assess  only  the 
value  of  the  special  interest.  Booth  v.  Ahleman^  20  Wis.,  21, 
and  cases  cited. 

The  amount  involved  in  this  litigation  is  so  trifling  that, 
although  the  judgment  must  be  reversed,  it  is  desirable  to 
avoid  the  expense  of  another  trial.  The  jury  having  found 
that  there  is  something  unpaid  on  the  mortgage  debt,  and  the 
proofs  being  that  the  sum  unpaid  must  be  at  least  ninety  cents, 
we  have  concluded  that  the  defendant  may,  at  his  option,  take 
judgment  for  ninety  cents  damages,  with  costs  of  suit;  omit- 
ting from  the  judgment  any  provision  for  a  return  to  him  of 
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the  horses.    This  is  most  favorable  to  the  plaiutiff.     If  such 
jadgment  be  not  taken,  there  must  be  a  new  trial. 

By  the  CovH. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  as  indicated  in  the  opinion. 


CnuKCHiLL  vs.  "WELSn. 


ComrifiBSiON.  (1^  2)  Under  what  circumstances  the  verdict  icill  he  reduced 
to  nominal  damages.  (3)  Whether  defendant  in  trover y  not  claiming  to 
own  the  property  J  can  substitute  another  person  as  defendant.  (4)  His 
right  to  an  action  of  interpleader ;  and  effect  of  his  failure  to  take  that 
remedy.  (5)  Reyebsal  of  JuDoacEirr,  in  a  matter  usually  discretion- 
ary with  e(mrt  below. 

1.  It  has  been  an  established  rule  of  the  English  coorts  for  more  than  a  cen- 

tury (adopted  to  the  full  extent  in  the  courts  of  Vermont,  and  followed  in 
some  cases  in  other  states),  that  in  trover  the  court  will,  under  certain 
circumstances,  permit  the  defendant  to  bring  the  property  into  court  for 
plaintiff,  with  costs  up  to  that  time,  and  will  then  order  a  stay  of  pro- 
ceedings, or  permit  plaintiff  to  proceed  with  the  action  at  the  risk  of 
having  the  costs  finally  adjudged  against  him,  if  he  fails  to  show  special 
damage,  beyond  the  value  of  the  property  at  the  time  of  its  return;  or, 
upon  tender  of  the  pn^rty  after  verdict,  it  will,  in  a  proper  case,  reduce 
the  verdict  to  nominal  damages. 

2.  In  this  case,  it  appears  clearly  from  the  evidence  that  the  notes  of  a  third 

person  running  to  plaintiff,  which  he  alleges  to  have  been  converted  by 
defendant,  came  to  the  possession  of  defendant  either  as  agent  for  the 
plaintiff  solely,  or  (as  defendant  himself  claims)  as  custodian  for  both 
plaintiff  and  the  maker;  that  defendant  never  claimed  to  own  or  have 
any  interest  in  them;  that  he  offered,  before  suit,  to  surrender  them  if 
both  parties  would  agree  to  the  surrender;  that  immediately  after  suit 
brought,  he  offered  to  bring  them  into  court,  and  asked  to  be  relieved 
from  all  further  responsibility  in  relation  tQ  them;  and  that  he  acted  in 
good  faith,  believing  that  he  had  no  right  to  surrender  the  notes  to  de- 
fendant without  the  consent  of  the  maker;  and  it  does  not  appear  that 
plaintiff  suffered  any  special  damage  from  defendant's  refusal  to  deliver 
them.  After  verdict  against  defendant  for  the  full  value  of  the  notes, 
hiB  motion  that  the  verdict  be  reduced  to  nominal  daniages,  and  the 
derk  ordered  to  deliver  the  notes  to  plaintiff,  having  been  denied,  a  judg- 
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ment  entered  purraant  to  the  verdict  is  reversed  on  appeal,  with  direc- 
.    tions  to  enter  judgment  in  plaintiffs  favor  for  nominal  damages  and 
costs,  npon  surrender  of  the  notes  to  him. 

3.  The  action,  being  trover  instead  of  replevin,  is  probably  not  within  the 

provision  of  sec.  22,  ch.  122,  R.  S.  1858  (R.  S.  1878,  sec  2610),  which 
provides  for  substituting  a  third  person  as  defendant,  instead  of  the 
actual  defendant,  in  actions  *'  upon  contract,  or  for  specific,  real  or  per- 
sonal property,'*  in  certain  cases  there  defined. 

4.  If  defendant,  before  this  action  was  brought,  might  have  maintained  a 

suit  to  compel  plaintiff  and  the  maker  of  the  notes  to  interplead,  still  his 
failure  to  do  so  should  only  subject  him  to  payment  of  the  costs  of  this 
action,  and  loss  of  the  costs  which  he  might  have  recovered  in  the  action 
of  interpleader. 

5.  Although  this  court  will  not  ordinarily  reverse  the  action  of  the  court 

below  on  subjects  resting  in  its  discretion,  yet  this  rule  does  not  apply 
where  there  has  been  an  abuse  of  dipcretion,  or  that  court  has  apparently 
acted  under  a  mistaken  view  of  the  law. 

APPEAL  from  the  Circnit  Court  for  G/irk  County. 

The  case  is  thus  stated  by  Mr.  Justice  Tayloe: 

"This  action  was  brought  to  recover  the  value  of  twenty-one 
promissory  notes  of  one  hundred  dollars  each,  given  by  one 
T.  C.  Hartford  to  the  plaintiff,  bearing  date  the  5th  day  of 
September,  1877;  payable,  the  first  in  forty  days  after  date,  the 
second  in  forty  days  after  the  first  became  due,  and  the  third 
in  forty  days  after  the  maturity  of  the  second,  and  so  on,  one 
of  said  notes  maturing  at  the  end  of  each  succeeding  forty 
days  after  the  5th  of  September,  1877,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum.  The  payment  of  these  notes  was 
secured  by  a  chattel  mortgage  upon  a  stock  of  goods  owned  by 
the  said  Hartford,  a  part  of  which  stock  was  the  consideration 
for  the  notes.  The  notes  and  chattel  mortgage  were  placed  in 
the  hands  of  the  defendant  at  the  time  they  were  executed,  with 
the  consent  of  the  plaintiff  and  the  maker. 

'*The  plaintiff  claimed  that  the  notes  and  mortgage  were 
placed  in  the  hands  of  the  defendant  with  his  consent;  but  he 
does  not  explain  why  they  were  so  placed,  except  to  be  held 
by  defendant  for  collection.    After  the  first  note  became  due. 
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the  plaintiff  demanded  that  defendant  deliver  the  notes  to  him. 
This  the  defendant  declined  to  do,  on  the  ground,  as  he  claimed, 
that  the  agreement  between  the  plaintiff  and  Hartford  was, 
that  the  notes  should  remain  in  the  possession  of  the  defend- 
ant until  certain  other  debts,  which  Hartford  owed  to  other 
parties,  were  first  paid.  This  action  was  commenced  on  the 
12th  day  of  February,  1878. 

"  It  is  an  action  to  recover  damages  for  the  conversion  of  the 
notes  by  the  defendant,  and  the  amount  of  damages  claimed 
is  the  amount  of  the  face  of  the  notes,  and  interest  at  ten  per 
cent 

"  The  defendant's  answer  alleges,  that  for  some  time  pre- 
vious to  the  5th  day  of  September,  1877,  the  plaintiff  and  said 
Hartford  had  been,  and  then  were,  copartners  in  business; 
that  on  that  day  the  plaintiff  sold  his  interest  in  the  part- 
nership business  and  stock  to  Hartford,  for  the  sum  of  $2,100, 
for  which  sum  the  notes  in  question  were  given,  Hartford 
agreeing  to  pay  all  the  debts  of  the  firm,  and  executing  a 
mortgage  on  the  stock  to  secure  the  payment  of  said  notes; 
that  both  parties  agreed  that  these  notes  and  the  mortgage 
should  be  placed  in  the  hands  of  the  defendant;  that  Hart- 
ford should  first  pay  the  debts  of  the  firm,  and  then  pay  these 
notes;  that  defendant  was  not  to  deliver  any  of  these  notes 
to  the  plaintiff,  until  the  partnership  debts  were  all  paid; 
and  that  at  the  time  of  the  commencement  of  this  action  the 
partnership  debts  were  not  all  paid.  The  defendant  denies 
that  he  has  converted  the  notes  to  his  own  use,  and  avers  that 
he  now  has,  and  ever  since  their  delivery  to  him  has  had,  the 
same  in  his  possession,  and  that  he  now  is,  and  at  all  times 
has  been,  ready  and  willing  to  deliver  the  same  up  to  whoever 
may  be  lawfully  entitled  thereto. 

"  The  answer  then  concludes  as  follows:  *  And  the  defendant, 
further  answering,  charges  the  fact  to  be,  that  the  said  0.  F. 
JEDirtford,  who  is  not  a  party  to  this  action,  without  any  request  or 
collusion  on  the  part  of  this  defendant,  makes  demand  of  this 
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defendant,  either  that  he  deliver  the  said  notes  to  him,  or  that 
defendant  hold  the  same  according  to  the  condition  of  the 
agreement  in  reference  to  the  same  hereinbefore  stated  in  this 
answer;  that  this  defendant  is  ready  and  willing  to  deliver  said 
notes  to  the  clerk  of  this  court,  or  to  any  person  to  whom  the 
court  may  order  the  same  to  be  delivered;  that  this  defendant 
has  no  interest  whatsoever  in  this  controversy,  but  that  the 
only  parties  in  interest  are  the  said  plaintiff  and  the  said  C.  F. 
Hartford.  Wherefore  the  defendant  asks  that  the  complaint 
herein  be  dismissed  as  against  the  defendant;  that  this  defend- 
ant may  be  discharged  from  all  liability  to  the  plaintiff,  or  any 
party  interested  in  said  notes,  upon  the  defendant's  depositing 
the  same  in  court;  that  the  said  C.  F.  Hartford  may  be  substi- 
tuted as  defendant  herein,  in  place  of  this  defendant;  and  that 
the  defendant  may  have  such  other  and  further  relief  in  the 
premises  as  may  be  just  and  proper.' 

"  To  this  answer  the  plaintiff  filed  a  reply,  denying  all  the 
allegations  of  the  same,  and  especially  denying  the  partnership 
alleged  to  have  existed  between  the  plaintiff  and  Hartford. 
The  pleadings  were  all  verified. 

"  When  the  cause  came  on  for  trial  at  the  circuit,  immediately 
after  the  jury  were  sworn,  the  defendant's  counsel  produced 
the  notes,  and  said  to  the  court:  'We  have  here  in  court  the 
notes  referred  to  in  the  complaint,  and  we  wish  at  this  time  to 
deposit  them  with  the  clerk  of  this  court,  subject  to  the  order 
and  direction  of  the  court;'  and  at  the  same  time  handed  the 
notes  to  the  clerk. 

"  There  was  a  verdict  in  favor  of  the  plaintiff  for  the  full 
sum  of  $2,100,  and  interest  at  ten  per  cent,  from  Septem- 
ber 5,  1877.  Before  judgment,  the  defendant  moved  the  court 
to  reduce  the  verdict  by  the  amount  of  the  notes,  and  enter 
judgment  for  nominal  damages  in  favor  of  the  plaintiff,  and 
that  the  notes  be  ordered  to  be  delivered  to  the  plaintiff.  This 
motion  was  denied. 

"  The  defendant  also  moved,  on  the  minutes  of  the  court,  to 
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Bet  aside  the  verdict,  on  the  grounds  that  it  was  contrary  to  law 
and  against  the  evidence;  that  the  court  erred  in  its  charge  to 
the  jury  in  the  several  matters  excepted  to  by  the  defendant; 
and  that  the  damages  were  excessive.  This  motion  was  also 
overruled.^' 

Judgment  was  entered  for  the  full  amount  of  the  verdict; 
and  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  briefs  of  Mac- 
Bride  <&  Orundy  and  J.  B.  Stwrdevant.  They  contended, 
among  other  things,  that  defendant  should  have  been  permitted 
to  return  the  property  to  the  plaintiff  in  mitigation  of  dam- 
ages, and,  as  no  special  damages  had  been  proven,  judgment 
should  have  been  directed  for  a  nominal  amount.  Byles  on 
Bills,  6th  Am.  ed.,  p.  604,  sec.  406;  Alsagerv.  Close^  10  M.  & 
W.,  676;  Looaemore  v.Badford^  9  id.,  657;  WKitten  v.  Fuller j 
2  W.  Bl.,902;  3  Burr.,  1364;  JEarle  v.  Eoldemess,  4t  Bing.,  462; 
Thayer  v.Manley,9>R\xxi,ihO\  2  Hill,  132;  B.cbW.BaiU 
road  Co.  v.  Bank  of  Middlebury,  32  Vt,  639;  Tale  v.  Saun- 
dersy  16  id.,  243;  BaH  v.  Skinner ^  id.,  138;  Cooley  on 
Torts,  456. 

For  the  respondent,  there  was  a  brief  by  Bing  cfe  Youmans 
and  Morrow  cfe  Masters^  and  oral  argument  by  Mr.  Bing. 
They  contended,  among  other  things,  1.  That  it  is  questionable 
whether,  in  an  action  like  this,  the  court  has  any  power  to 
order  a  return  of  the  property  in  mitigation  of  damages. 
Wkeeler  v.  Fereles,  43  Wis.,  332,  338;  Beynolds  v.  Shulery  5 
Cow.,  323;  Zivermore  v.  Norihruy^  44  N.  T.,  107.  2.  That  if 
the  court  has  power  to  make  such  an  order  in  any  case,  it  must 
be  one  in  which  it  affirmatively  appears  from  the  undisputed 
evidence,  that  plamtiff  will  be  in  as  favorable  a  situation  after 
the  return,  as  he  would  have  been  if  the  property  had  been 
delivered  to  him  at  the  time  of  the  demand;  and  that  in  this 
case,  not  only  did  that  fact  not  affirmatively  appear,  but  the 
contrary  was  apparent  "Wherever  the  power  to  order  a  return 
of  the  property  has  been  recognized  in  cases  of  this  kind,  it 
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has  been  invariably  affirmed  that  the  making  of  the  order  rests 
primarily  in  the  discretion  of  the  conrt,  and  such  discretion 
ought  never  to  be  exercised  in  favor  of  a  defendant  whose  acts 
have  been  wanton  or  willful.  Sart  v.  Skinner^  16  Vt,  138, 
opinion  of  Redfield,  J.,  quoting  from  Fisher  v.  Princej  3 
Burr.,  1363.  It  is  well  settled  that  the  decision  of  the  court 
resting  on  matters  in  its  discretion  will  not  be  disturbed,  except 
in  cases  of  a  manifest  abuse  of  discretion.  Defendant's  wan- 
ton and  willful  denial  of  plaintiff's  right,  his  complete  repu- 
diation of  accountability  and  violation  of  duty  to  the  plaintiff, 
make  this  a  flagrant  and  aggravated  case  of  conversion;  and 
the  evidence  fully  justifies  the  conclusion  that  there  was  a  de- 
liberate pnrpose  and  plan,  on  the  part  of  the  defendant  and  the 
maker  of  the  notes,  to  defraud  plaintiff  out  of  the  whole  amount 
for  which  he  sold  his  stock  of  goods. 

Taylor,  J.  The  evidence  upon  the  trial  was  conflicting; 
and  if  the  number  of  witnesses  was  conclusive  as  to  the  weight 
of  the  evidence,  certainly  the  weight  of  the  evidence  was  in 
favor  of  the  theory  of  the  defense,  that  the  notes  were  to 
remain  in  the  hands  of  the  defendant,  not,  as  set  out  in  the 
answer,  until  the  debts  of  the  firm  of  Churchill  &  Co.  were 
paid,  but  until  the  notes  themselves  were  paid. 

The  plaintiff  denies  the  alleged  partnership,  and  denies  that 
he  agreed  that  either  the  firm  debts  or  other  debts  owing  by 
Hartford  should  be  paid  before  the  notes  were  paid.  lie 
claimed  that  he  wanted  the  notes  placed  in  the  bank  for  col- 
lection, but  that  the  defendant  insisted  they  would  be  equally 
safe  in  his  hands,  and  that  he  finally  left  them  with  him; 
that  when  the  first  became  due,  he  called  on  defendant,  and 
defendant  said  it  had  not  been  paid,  and  that  there  were  other 
debts  to  be  paid;  that  he  afterwards  called  on  the  defendant 
and  inquired  where  the  notes  were,  and  that  Welsh  abused 
him  and  ordered  him  off  his  premises.  Soon  after,  and  before 
the  commencement  of  this  action,  he  demanded  the  notes  of 
the  defendant,  and  the  latter  refused  to  give  them  up. 
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The  defendant  and  Hartford,  the  maker  of  the  notes,  and 
Hartford^s  brother,  testified  that  the  notes  were  delivered  to 
the  defendant  with  the  express  agreement  that  he  was  to 
hold  them  nntil  they  were  paid  by  Hartford,  and  that  it  was 
also  agreed  that  the  debts  owing  by  Churchill  &  Co.,  as  well 
as  the  old  mercantile  debts  owing  by  Hartford,  were  to  be 
paid  before  these  notes  should  be  paid;  and  they  and  two  or 
three  other  witnesses  swear  to  the  partnership  existing  be- 
tween the  plaintiff  and  Hartford.  The  evidence  also  shows 
that  tie  chattel  mortgage  was  indorsed  at  the  time  it  was  filed 
in  the  presence  of  the  plaintiff, "  subject  to  the  order  of  Will- 
iam Welsh:' 

The  evidence  also  shows  that  when  the  plaintiff  demanded 
the  notes  of  the  defendant,  he  replied  that  he  would  give  them 
np  if  both  parties  agreed  to  it,  but  he  could  not  give  them  up 
unless  both  parties  should  agree  thereto. 

Notwithstanding  the  number  of  witnesses  was  in  favor  of 
the  defendant,  the  jury  found  for  the  plaintiff;  and  this  court 
cannot  reverse  the  judgment,  though  we  might  be  inclined  to 
think  the  weight  of  evidence  was  in  favor  of  the  defendant 

We  have  noticed  this  subject  of  evidence,  as  bearing  upon 
the  question  of  the  good  faith  of  the  defendant  in  refusing  to 
surrender  the  notes  when  demanded,  which  is  a  matter  of 
great  importance  in  determining  the  question  of  the  right  of 
the  defendant  to  surrender  the  notes  after  suit  brought,  in  mit- 
igation of  damages. 

As  we  have  concluded  that  the  circuit  judge  erred  in  not 
granting  the  motion  of  the  defendant  to  reduce  the  verdict  to 
merely  nominal  damages  upon  the  offer  of  the  defendant  to 
surrender  the  notes  to  the  plaintiff,  it  will  be  unnecessary  to 
pass  upon  the  other  questions  discussed  upon  the  argument 
of  this  appeal. 

It  has  been  a  well  established  rule  in  the  courts  of  England 
for  more  than  a  century,  that  in  actions  of  trover  the  court 
will,  under  certain  circumstances,  permit  the  defendant,  after 
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suit  brought,  to  bring  the  property  claimed  into  court  for  the 
defendant,  with  the  costs  up  to  that  time,  and  will  th^n  order 
a  stay  of  proceedings,  or  permit  the  plaintiff  to  proceed  with 
the  action  at  the  risk  of  having  the  costs  finally  adjudged 
against  him  unless  he  be  able  to  show  that  he  has  been 
specially  damaged  by  the  conversion  of  the  property  by  the 
defendant  in  addition  to  its  value  at  tlie  time  of  its  return. 
Or  the  courts  will,  in  a  proper  case,  after  verdict,  upon  a  ten- 
der of  the  property,  reduce  the  verdict  to  nominal  damages. 

This  rule  has  been  followed  in  Vermont  to  its  full  extent 
as  practiced  in  the  English  courts,  and  has  been  recognized  as 
a  proper  exercise  of  the  power  of  the  court  in  special  cases  in 
the  courts  of  Maine,  New  York,  Massachusetts,  and  other 
states.  The  cases  in  which  this  rule  has  been  acted  upon  by 
the  courts,  are  mostly  cases  for  the  conversion  of  bills,  notes, 
bonds,  and  other  contracts  for  the  payment  of  money. 

The  rule  was,  perhaps,  first  definitely  defined  by  the  court 
of  King's  Bench,  in  1762,  in  the  case  of  Fuher  v.  Prince^  3 
Burrow,  1364.  In  that  case.  Lord  Mansfield  and  Justice 
WiLMOT  concurred  in  the  following  rule:  "  That  where  trover 
is  brought  for  a  specific  chattel  of  an  ascertained  quantity 
and  quality,  and  unattended  with  any  circumstance  that  can 
enhance  the  damages  above  the  real  value,  but  that  its  real 
and  ascertained  value  must  be  the  sole  measure  of  damages, 
then  the  specific  thing  demanded  may  be  brought  into  court" 
(Justice  WiLMOT  said  "  this  was  the  more  reasonable,  as  this 
action  of  trover  comes  in  the  place  of  the  old  action  of  det- 
inue.") "Where  there  is  an  uncertainty  either  as  to  the 
quantity  or  quality  of  the  thing  demanded,  or  that  there  is 
any  tort  accompanying  it,  that  may  enhance  the  damages 
above  the  real  value  of  the  thing  demanded,  and  there  is  no 
rule  whereby  to  estimate  the  additional  value,  then  it  shall  not 
be  brought  in.  .  .  .  It  ought  to  be  done;  because  at 
the  trial,  when  the  thing  remains  in  the  same  condition,  there 
generally  is  a  rule  ^  to  deliver  it'    An  estimated  value  is  a 
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precarious   measnre  of  justice  compared  with   the  specific 
thing." 

Previous  to  this,  the  decisions  of  the  courts  had  not  been 
uniform,  as  will  be  seen  by  a  reference  to  the  cases  of  Hard- 
ing V.  WUkinj  Sayer's  Reporte,  120,  27  Geo.  II.,  1754;  and 
CaUing  v.  Bowling,T£Mtj  26  Gteo.  11. ;  Salk.,  597.  Since  the 
decision  in  the  case  of  Fisher  v.  Prince^  the  practice  has  been 
uniform  in  the  English  courts.  The  reasons  for  the  rule,  and 
the  considerations  which  should  govern  courts  in  its  application, 
are  very  briefly  but  most  clearly  stated  by  the  learned  chief 
justice  in  that  case.  Pickering  v.  Trustee  7  Term,  53; 
Brinsden  v.  Amtin,  Tidd's  Pr.,  571;  Tucker  v.  Wright^ 
3  Bing.,  601;  Farle  v.  IToldemess,  4  Ring.,  462;  West  v. 
Taunton,  &  Ring.,  404-408;  Whitten  v.  Fuller,  2  W.  Bl., 
902;  Cooke  v.  -ffo^a^,  Barnes,  281;  Boy  den  v.  Batty,  id., 
284;  Hoon  v.  Baphael,  L.  J.,  N.  S.,  C.  P.,  vol.  6,  p.  46;  Gib- 
son V.  Humphrey,  1  Crompt  &  Mees.,  644;  Zoosemore  v. 
Badford,  9  M.  &  Wels.,  657,  659;  Alsager  v.  Close,  10  M.  & 
Wels.,  576-584;  Cook  v.  HaHle,  34  E.  C.  L.,  528;  BuUer's 
Kisi  Prius,  49  a,  and  notes.  These  cases  show  under  what  cir- 
cumstances the  rule  established  in  Fisher  v.  Prince  should  be 
appUed. 

In  the  case  of  B.  B.  Co.  v.  Bank  of  Middlebury,  32  Vt, 
639,  which  was  an  action  of  trover  to  recover  for  the  conver- 
sion of  certain  railroad  bonds,  the  court  held,  after  a  full  discus- 
sion of  the  English  authorities,  that  the  rule  of  the  English 
courts  upon  this  subject  was  a  just  rule;  and  the  defendant 
was  permitted  to  bring  the  bonds  into  court,  and,  in  the  ab- 
sence of  any  evidence  showing  any  special  damage  beyond  the 
value  of  the  bonds,  the  court  directed  a  verdict  for  the  plaint- 
iff for  nominal  damages. 

In  Hart  v.  Skinner,  16  Vt.,  138,  the  rule  was  also  discussed 
and  recognized,  but  the  right  of  the  defendant  to  bring  the 
prop^ty  into  court  in  that  case  was  denied,  because  the  de- 
fendant did  not  bring  his  case  within  the  rule. 
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In  Rogers  v.  Cromhie^  1  Greenl.,  274,  the  rule  was  recog- 
nized, but  it  was  held  that  it  was  discretionary  with  the  judge 
trying  the  case,  whether  the  defendant  should  be  permitted  to 
surrender  the  property  in  mitigation  of  the  damages,  and  that 
the  supreme  court  would  not  reverse  the  judgment  of  the  trial- 
court  upon  a  question  which  rested  in  the  discretion  of  that 
court. 

In  Tracey  v.  Good,  1  Clark  (Pa.),  472,  the  court  recognized 
the  English  rule,  but  refused  to  permit  the  return  of  the  prop- 
erty under  the  facts  of  the  case.  The  four  cases  last  cited  are 
the  only  ones  we  have  been  able  to  find,  in  which  the  English 
authorities  upon  this  question  have  been  considered  and  acted 
upon  by  the  courts  of  this  country;  but  that  such  right  exists 
in  proper  cases,  is  recognized  in  the  following  cases:  Shot- 
well  V.  WendoveTy  1  Johns.  R,  65 ;  Stevens  v.  Low^  2  Hill,  132- 
134;  Thayer  v.  Manley^  8  Hun,  550.  The  last  case  was  an 
action  by  the  maker  of  three  promissory  notes,  to  recover  dam- 
ages against  the  payee  for  obtaining  said  notes  by  fraudulent 
representations;  and  it  was  held  that  if  the  defendant  returned 
the  notes  or  destroyed  them  before  the  judgment,  the  plaintiff 
would  only  be  entitled  to  judgment  for  nominal  damages.  See 
also  Sedgwick  on  Damages  (6th  ed.),  614,  and  note;  2  Wheat- 
on's  Selw.,  543. 

This  question  was  discussed  by  counsel  in  the  case  of 
Wheeler  v.  PereleSy  43  Wis.,  832-340,  but  was  not  passed 
upon  by  the  court.  The  case  of  JR.  Rl  Co.  v.  Bank  of  Mid- 
dleiuryj  above  cited,  was  referred  to  in  the  opinion  of  the 
court,  with  the  remark  that  it  was  "  not  in  point,  and  that 
nothing  had  been  done  there  by  the  pledgee  affecting  the  valid- 
ity of  the  bonds  pledged,  and  it  might  have  been  a  proper 
exercise  of  power  to  permit  the  return  of  the  bonds  in  mitiga- 
tion of  damages.'' 

The  question  is  an  open  one  in  this  court;  and  we  are  dis- 
posed to  adopt  the  rule  of  the  English  and  Yermont  courts,  in 
a  case  like  the  one  at  bar,  where  the  defendant  holds  the 
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property  as  custodian  for  the  parties  in  interest,  and  has  never 
claimed  any  personal  interest  in  the  same,  and,  if  guilty  of 
conversion  of  the  same  at  all,  is  simply  guilty  of  a  technical 
conversion  through  a  mistake  as  to  his  duty  as  custodian  of 
the  same.  It  is  not  a  case  in  which  there  has  been  a  complete 
conversion  of  the  property  to  the  use  of  the  defendant,  and 
does  not  come  within  the  reason  of  the  rule  of  those  cases 
which  hold  that,  where  there  has  been  such  a  conversion,  the 
defendant  cannot  mitigate  the  damages  by  an  offer  to  return 
the  property.  The  evidence,  we  think,  clearly  establishes  the 
fact  that  the  notes  came  to  the  possession  of  the  defendant, 
either  as  the  agent  of  the  plaintiff  solely,  or  as  custodian  for 
both  the  plaintiff  and  the  maker.  It  also  shows  that  the  de- 
fendant made  no  claim  to  any  ownership  of  the  notes,  or  to 
any  interest  in  them;  that  he  offered  to  surrender  them  if  both 
parties  would  agree  to  the  surrender;  that,  immediately  after 
the  action  was  brought  against  him,  he  offered  to  bring  the 
notes  into  court,  and  asked  to  be  relieved  of  all  further 
responsibility  in  relation  to  them;  and  we  think  it  further 
shows  that  his  refusal  to  surrender  the  notes  to  the  plaintiff, 
upon  his  demand,  was  made  in  good  faith,  believing  that  he 
had  no  right  to  make  such  surrender  without  the  consent  of 
the  maker,  Hartford,  and  that,  if  he  was  guilty  of  any  con- 
version of  any  of  the  notes  to  his  own  use,  it  was  purely  a 
legal  and  technical  conversion. 

We  are  also  unable  to  perceive  that  the  plaintiff  suffered  any 
special  damage  by  the  refusal  of  the  defendant  to  deliver  the 
notes  on  his  demand.  If  any  of  the  notes  were  due  and  pay- 
able to  the  plaintiff,  and  he  desired  to  enforce  the  payment*  of 
them,  the  ftict  that  they  were  in  possession  of  the  defendant, 
he  not  claiming  any  interest  in  them,  could  not  hinder  the 
plaintiff  from  proceeding  to  enforce  their  collection,  either  by 
action  or  upon  the  chattel  mortgage. 

We  think  great  injustice  will  be  done  to  the  defendant  if 
this  judgment  is  permitted  to  stand.    If  any  feith  or  credit  is 
V0L.XLVIL— 4 
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to  bo  given  to  his  own  testimony,  or  to  the  testimony  of  the 
two  Hartfords,  he  had  at  least  the  right  to  believe  that  it 
was  not  his  duty  to  surrender  the  notes  to  the  plaintiff;  and 
although  the  jury  found  that  he  was  mistaken  in  that  belief, 
still,  as  he,  immediately  upon  being  sued,  brought  the  notes 
into  court  and  asked  to  be  relieved  from  the  further  custody 
of  the  same,  disclaimed  all  personal  interest  in  them,  and 
stated  that  his  only  reason  for  not  delivering  them  to  the 
plaintiff  was,  because  the  other  party  interested  in  them  in- 
sisted that  he  had  no  right  to  deliver  them  to  the  plaintiff,  it 
would  seem  most  inequitable  that  he  should  be  compelled  to 
purchase  them  at  their  face  vahie,  with  ten  per  cent,  interest 
added,  because  of  his  mistaken  belief  in  this  particular. 

The  facts  in  this  case,  we  think,  present  a  much  stronger 
case  in  favor  of  the  defendant  than  the  facts  in  the  case  of 
jff.  B.  Co.  V.  Bank  of  Middlehury,  above  cited.  In  that  case 
it  was  claimed  by  the  plaintiffs,  and  so  the  jury  found  upon 
the  trial,  that  the  bonds  held  by  the  defendants  were  placed 
in  their  hands  by  the  plaintiffs  under  the  following  circum- 
stances: The  plaintiffs  were  indebted  to  the  defendants  for 
two  drafts  of  $5,000  each,  which  were  past  due,  and  the  de- 
fendants had  commenced  suit  on  the  same.  The  plaintiffs 
applied  to  the  defendants  to  discontinue,  and  renew  the  dis- 
count, and  proposed  to  substitute  new  drafts  for  the  old,  and 
deposit  with  the  defendants  the  bonds  in  question  to  hold  as 
collateral  security  for  such  new  drafts.  The  bonds  were  de- 
livered  to  the  defendants  by  the  plaintiffs  upon  this  under- 
standing on  the  part  of  the  plaintiffs;  the  new  drafts  were 
also  sent  to  them,  but  the  defendants  refused  to  take  the  new 
drafts  or  surrender  the  old  ones,  and  also  refused  to  discon- 
tinue the  suits  upon  the  old  drafts.  The  plaintiffs  demanded 
a  return  of  the  bonds;  the  defendants  refused  to  surrender  the 
same;  and  thereupon  the  plaintiffs  brought  action  against  the 
defendants  for  a  conversion  of  the  bonds.  To  the  plaintiffs' 
complaint  the  defendants  at  first  pleaded  the  general,  issue, 
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and  the  case  was  tried,  after  being  continued  from  the  Septem- 
ber term,  1855,  to  the  March  term,  1857,  and  a  verdict  of  $9,000 
•was  rendered  in  favor  of  the  plaintiflfs.  This  verdict  was  set 
aside  by  the  defendants,  and  then,  for  the  first  time,  the  defend- 
ants offered  to  restore  the  bonds,  and  pay  the  costs  already 
accrued;  and  asked  a  stay  of  all  farther  proceedings  on  the 
part  of  the  plaintiffs.  The  court  ordered  the  plaintiffs'  costs 
to  be  taxed,  and  that  the  defendants  have  leave  to  bring  the 
bonds  into  court,  together  with  the  amount  of  the  plaintiffs' 
costs,  and  that  if  the  plaintiffs  would  accept  the  bonds  and 
costs,  all  further  proceedings  should  be  stayed;  but  if  the 
plaintiffs  refused  to  accept  that  sum,  and  should  proceed  with 
the  trial  of  the  cause,  the  damages  which  should  be  recovered 
by  the  plaintiffs,  should  be  subject  to  be  rednced  by  the 
amount  of  the  face  value  of  the  bonds,  including  interest; 
and  in  case  the  damages  recovered  by  the  plaintiffs  should 
not,  after  being  so  reduced,  amount  to  more  than  nominal 
damages,  the  plaintiffs  should  not  recover  costs  against 
the  defendants  incurred  subsequent  to  the  delivery  and 
payment  into  court  of  the  bonds  and  costs,  and  the  de- 
fendants should  recover  their  costs  incurred  during  the 
same  term.  The  plaintiffs  refused  to  accept  the  bonds  and 
costs,  and  the  cause  was  continued  from  term  to  term,  and 
finally  again  tried  in  September,  1859.  Upon  this  trial,  the 
defendants  conceded  that,  upon  the  whole  evidence,  the  plaint- 
iffs were  entitled  to  recover,  but  that  their  right  to  recover  was 
limited  to  the  value  of  the  bonds,  and,  these  having  been  sur- 
rendered, they  could,  under  the  order  of  the  court,  recover  only 
nominal  damages.  The  court  so  decided,  and  the  supreme 
court  sustained  the  decision. 

The  excuse  given  by  the  defendants  on  the  trial  for  not  sur- 
rendering the  bonds  upon  the  demand  of  the  plaintiffs,  was, 
that  they  supposed  the  bonds  were  deposited  with  them  as  ool- 
iateral  security  for  their  claims  against  the  plaintiflb  then  over- 
dua    And  upon  the  trial  they  gave  evidence  tending  to  show 
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that  they  acted  in  good  faith  in  this  respect,  although  they  were 
mistaken  as  to  the  fact.  All  the  supreme  court  say  upon  this 
question,  in  its  decision,  is  this:  "In  the  present  case,  it  ap- 
pears that  the  bonds  sued  for  came  lawfully  into  the  posses- 
sion of  the  defendants,  and  w&re  held  under  a  claim  of  rights 
in  respect  to  which  we  do  not  discover  any  lack  of  good  faith. 
So  far,  then,  the  case  is  not  outside  the  rules  of  law." 

In  the  case  at  bar,  the  defendant,  who  seeks  to  surrender 
the  notes  sued  fcr,  makes  no  personal  claim  of  interest  in  the 
same;  he  confessedly  holds  them  as  custodian,  without  claim 
of  title  except  to  the  possession.  He  claims  and  shows  that 
the  parties  who  placed  them  in  his  hands,  disagree  as  to  the 
purposes  for  which  they  were  placed  in  his  custody.  When 
they  are  demanded  of  him  by  the  plaintiff,  he  offers  to  sur- 
render them  if  the  parties  who  placed  them  in  his  hands 
will  agree  to  whom  they  shall  be  surrendered.  Upon  being 
sued  for  their  conversion,  he  promptly  brings  them  into  court, 
alleges  that  the  conflicting  claims  of  the  parties  render  him 
unable  to  comply  with  the  demand  of  the  plaintiff,  offers 
to  put  them  into  the  custody  of  the  court,  and  asks  the  court 
to  make  the  other  party  in  interest  a  party  to  the  action,  and 
that  he  be  discharged  from  further  litigation  in  the  matter. 
When  this  is  denied,  no  unreasonable  delay  is  asked  by  the  de- 
fendant, but  the  action  is  promptly  brought  to  trial;  when  the 
jury  have  decided  that  he  was  mistaken  as  to  the  purposes  for 
which  they  were  placed  in  his  hands,  he  immediately  asks  that 
he  maybe  permitted  to  surrender  them  to  the  plaintiff  in  mit- 
igation of  damages.  Upon  the  trial,  he  gives  abundant  evi- 
dence showing  that  the  claim  he  made  for  not  delivering  the 
notes  to  the  plaintiff  was  made  in  good  faith. 

If  any  defendant  who  is  sued  for  a  conversion  of  personal 
property,  can  bo  allowed  to  surrender  the  property  after  action 
brought,  this  defendant  ought  to  be  permitted  to  do  so.  As 
there  is  no  claim  made  in  the  plaintiff's  complaint  that  he  has 
suffered  any  special  damages  by  reason  of  defendant's  refusal 
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to  deliver  the  notes  when  demanded,  nor  that  there  was  any 
depreciation  in  the  value  of  the  notes  between  the  time  of  their 
alleged  conversion  by  the  defendant  and  the  commencement  of 
this  action,  or  the  time  of  trial,  the  return  of  the  notes  to  the 
plaintiff  would  have  placed  him  in  as  good  a  position,  so  far  as 
the  evidence  on  the  trial  and  the  verdict  of  the  jury  discloses, 
as  though  there  never  had  been  any  technical  conversion  by 
the  defendant.  No  injustice  would  be  done  by  their  return  to 
the  plaintiff  and  permitting  him  to  take  judgment  for  nomi- 
nal damages  and  costs;  whereas  great  injustice  will  be  done  to 
the  defendant  by  compelling  him  to  pay  presently,  in  cash,  a 
very  large  sum  of  money  for  notes,  many  of  which  will  not  be- 
come due  for  a  year  or  more,  and  whose  real  value  is  a  matter 
of  the  greatest  uncertainty,  because  he  made  an  honest  mis- 
take as  to  his  duty  as  custodian  of  them. 

It  is  probable  tiiat  the  defendant  did  not  bring  his  case,  by 
his  answer,  within  the  letter  of  that  part  of  sec.  22,  ch.  122, 
R  S.  1858,  now  sec  2610,  R.  S.  1878,  which  provides  that  *^  a  de- 
fendant  against  whom  an  action  is  pending  upon  contract,  or 
for  specijio  real  or  personal  yroperty^  may,  at  any  time  before 
answer,  upon  affidavit  that  a  person  not  a  party  to  the  action, 
and  without  collusion  with  him,  makes  against  him  a  demand 
for  the  same  debt  or  property,  upon  due  notice  to  such  person 
and  the  adverse  party,  apply  to  the  court  for  an  order  to  sub- 
stitute sudi  person  in  his  place,  and  discharge  him  from  lia- 
bility to  either  party,  on  his  depositing  in  court  the  amount  of 
the  debt,  or  delivering  the  property  or  its  face  value  to  such 
person  as  the  court  may  direct;  and  the  court  may,  in  its  dis- 
cretion, make  the  order.''  But  he  certainly  brought  the  case 
within  the  spirit  of  the  statute;  and,  had  the  plaintiff  brought 
an  action  of  replevin  for  the  notes,  instead  of  trover  to  recover 
their  value,  we  are  inclined  to  think  the  court  would  have  been 
justified  in  granting  his  application  to  be  discharged  from  the 
action  on  delivering  the  notes  into  court,  and  in  substituting 
Hartford  as  the  defendant  in  his  stead.  See  Schuyler  v.  Ear- 
gousy  3  Robt.,  673;  McKay  v.  Dribper,  27  N.  Y.,  256. 
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It  is  probable  that  the  defendant  might  have  relieved  him- 
self from  the  difficulty  of  his  position  by  bringing  an  action 
in  the  nature  of  a  bill  of  interpleader  against  the  plaintiff  and 
Hartford.  That  he  did  not  bring  such  action,  is  no  reason  why 
he  should  not  have  the  relief  he  asks  in  this,  especially  if  the 
facts  proved  upon  the  trial  would  have  justified  him  in  bring- 
ing such  action.  By  waiving  his  right  to  such  action,  he  sub- 
jects himself  to  the  costs  of  the  present  action,  whereas,  if  he 
had  brought  and  sustained  his  action  of  interpleader  against 
the  parties,  he  might  have  been  entitled  to  recover  his  costs 
of  that  action  upon  bringing  the  notes  into  court. 

But  whether  or  not,  upon  the  facts  proved  in  this  action, 
the  defendant  could  have  successfully  sustained  an  action  in 
the  nature  of  a  bill  of  interpleader  against  the  plaintiff  and 
Hartford,  or  whether  he  was  entitled  to  any  relief  under  the 
section  of  the  statute  above  quoted,  such  facts,  in  our  opinion, 
bring  him  within  the  spirit  of  both  the  relief  provided  by  the 
statute  and  that  furnished  in  an  action  of  interpleader,  and 
put  him,  therefore,  in  the  strongest  position  for  demanding  of 
the  court  the  relief  he  now  asks  for.  His  case  presents  the 
strongest  equity  for  the  application  of  the  rule  of  the  courts 
of  England  and  of  this  country,  above  cited,  which  permits 
the  return  of  the  property  in  actions  of  trover,  after  suit 
brought,  in  mitigation  of  damages. 

It  is  urged  that  if  this  rule  is  to  be  adopted  at  all,  it  must 
be  discretionary  with  the  court  in  which  the  action  is  tried, 
and,  if  that  court  refuses  to  allow  the  defendant  to  return  the 
property  in  mitigation  of  damages,  or  to  make  any  order  upon 
the  subject,  this  court  cannot  review  and  reverse  the  action  of 
such  court  in  a  matter  resting  in  its  discretion. 

Ordinarily  this  court  will  not  reverse  the  action  of  the 
court  below  upon  subjects  which  rest  in  its  discretion.  This 
court  has,  however,  frequently  held  that  the  courts,  in  passing 
upon  matters  resting  in  discretion,  must  exercise  a  legal  dis- 
cretion, and  if  that  discretion  is  abused,  or  if  the  court  pro- 
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ceeds  upon  a  mistaken  view  of  the  law,  their  aotion  will  be  re- 
viewed and  reversed  here.  Crehler  v.  JSidelbushy  24  Wis.,  162 ; 
McLaren  v.  Kehlor,  22  Wis.,  297;  MoU  v.  Sender^  28  Wis., 
589;  Rullee  v.  TihhettSj  26  Wis.,  S99;  Jones  v.  Evans^  28 
Wis.,  168;  Yan  Doran  v.  Armstrong^  id.,  236.  As  the  motion 
of  the  defendant  was  a  novel  one  in  the  courts  of  this  state,  we 
are  inclined  to  think  the  learned  circuit  judge  below  denied 
the  motion  upon  the  supposition  that  he  had  no  power  to  grant 
the  relief  asked  for,  under  any  circumstances,  rather  than  upon 
the  ground  that  the  defendant  had  not  made  out  a  case,  which, 
in  his  discretion,  might  entitle  him  to  the  relief  asked,  if, 
under  any  circumstances,  he  had  the  power  to  grant  the  same. 

We  are  of  the  opinion  that  the  power  to  grant  the  relief 
asked  for  by  the  defendant  in  this  case  is  a  power  which  the 
courts  ought  to  exercise  in  proper  cases  for  the  promotion  of 
justice  and  the  prevention  of  harsh  and  unjust  judgments, 
especially  against  parties  standing  in  the  position  of  mere  cus- 
todians making  no  claim  to  any  interest  in  the  property,  ex- 
cept to  hold  the  same  for  the  parties  interested,  and  who,  by 
reason  of  adverse  claims  made  by  such  parties,  decline  to  de- 
liver to  one  of  the  parties  upon  demand,  when  in  good  faith 
such  declination  is  based  upon  a  belief  that  they  have  no  right 
to  make  such  delivery,  and  when  it  does  not  appear  that  any 
injury  has  been  done  to  the  demandant  by  such  refusal,  which 
will  not  be  compensated  by  a  return  of  the  property.  The 
establishment  of  this  rule  will  be  in  harmony  with  the  pro- 
visions of  sec.  2610,  R.  S.  1878,  above  cited,  with  the  long 
established  jurisdiction  of  courts  of  equity  in  allowing  bills 
of  interpleader,  and  with  the  law  of  this  state  which  author- 
izes the  defendant,  in  cases  of  involuntary  trespasses,  to  make 
a  tender  of  damages  before  suit,  the  refusal  of  which  puts  the 
plaintiff  in  peril  of  the  payment  of  costs,  if  in  the  end  he 
does  not  recover  greater  damages  than  the  amount  tendered. 

Por  these  reasons  we  hold  that  the  learned  circuit  judge 
should  have  granted  the  motion  of  the  defendant,  and  that  his 
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refusal  to  do  so  is  error,  for  which  the  judgment  of  the  circuit 
court  must  be  reversed. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  with  direction  to  grant  the 
motion  of  the  defendant  to  reduce  the  verdict  to  nominal  dam- 
ages upon  his  surrendering  the  notes  to  the  plaintiff,  and  to 
enter  judgment  for  the  plaintiff  for  such  nominal  damages 
and  the  costs  of  the  action. 


KiBST  and  another  vs.  Wells. 


EsTTRT  OP  JuDOHEin?  by  derk:  Verification  of  compltunt.  (1)  Whm 
plaintiff  may  have  judgtnent  entered  by  clerk.  (2)  Verification  nf  com- 
plaint by  attorney. 

Costs.  (3)  When  costs  not  recoverable.  (4)  When  objection  to  allowing  any 
costs  may  be  taken,    (5)  Costs  in  supreme  court. 

•  1.  Where  a  plaintiff  would  otherwise  be  entitled  to  have  judgment  entered 
by  tiie  clerk  for  the  amount  named  in  the  summons,  without  an  assess- 
ment of  damages,  under  section  27,  ch.  132,  B.  S.  1858  (Tay.  Stats.,  1501, 
§  32),  the  fact  that  there  has  been  a  demurrer  to  the  complaint,  which 
has  been  overruled  (without  order  either  for  judgment  or  for  leave  to 
answer  over),  will  not  affect  plaintiff's  right  to  have  judgment  so  entered. 

2.  In  an  action  by  nonresident  plamtiffi  on  book  account  for  goods  sold  and 

delivered,  a  verification  by  the  attorney  on  his  belief  states  that  "  such 
belief  is  founded  upon  the  admissions  of  the  defendant  that  said  bill  is 
correct,  and  said  amount  due  thereon,  and  upon  communication  had 
from  plaintife  in  relation  thereto.'*  Held,  that  the  words  "  said  bill " 
(no  "bill**  being  mentioned  in  the  complaint)  must  be  understood  of 
said  account,  and  that  the  statement  of  the  grounds  of  belief  is  sufficient. 

3.  Under  ch.  60,  Laws  of  1862  (Tay.  Stats.,  1531.  §  55),  with  certain  excep- 

tions not  affecting  this  case,  no  costs  can  be  recovered  by  the  plaintiff  in 
actions  on  contract  brought  in  the  circuit  court,  which  might  have  been 
brought  in  justice's  court. 

4.  The  objection  that  no  costs  could  lawfully  be  taxed  in  a  cause,  is  avail- 

able on  appeal  from  the  taxation,  though  not  taken  before  the  taxing 
officer. 

5.  On  affii-ming  a  judgment  herein  as  to  damages,  and  reversing  it  as  to 

costs,  this  court  diiests,  with  respect  to  costs  here,  that  judgment  go 
agamst  the  respondents  for  the  clerk's  fees  only,  and  that  otherwise  each 
party  pay  his  own  costs.    R.  S.,  sec.  2949. 
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APPEAL  from  the  Circuit  Court  for  Clark  County. 

The  action  was  commenced  in  the  circuit  court  by  personal 
service  of  the  summons  and  complaint  on  the  defendant 
The  complaint  is  the  common  count  for  goods  sold  and  deliv- 
ered by  the  plaintiffs  to  the  defendant,  to  the  vahie  of  $162.18. 
It  admits  the  payment  thereon  of  $72.18,  and  demands  judg- 
ment for  $90,  with  interest  and  costs.  The  summons  also 
specified  $90,  and  the  interest  thereon  from  a  given  date,  as 
the  amount  for  which  judgment  would  be  taken  should  the 
defendant  fail  to  answer.  The  verification  of  the  complaint 
is  as  follows: 
"  dark  County^  88. 

"  H.  W.  Sheldon,  being  duly  sworn,  says,  that  he  is  one  of 
the  attorneys  for  the  plaintiffs  in  the  foregoing  entitled  action, 
and  that  the  foregoing  complaint  is  true,  as  deponent  verily 
believes;  that  such  belief  is  founded  upon  the  admissions  of 
the  defendant  that  said  bill  is  correct  and  the  said  amount 
due  thereon,  and  from  communications  had  from  said  plaint- 
iffs in  relation  thereto;  that  the  reason  this  verification  is 
not  made  by  said  plaintiffs,  is  because  neither  of  them  is 
within  said  county,  and  both  reside  long  distances  there- 
from." 

The  defendant  demurred  to  the  complaint,  as  not  stating  a 
cause  of  action.  The  court  overruled  the  demurrer,  but  failed 
to  order  judgment,  or  give  leave  to  answer  over.  On  an  aflS- 
davit  of  the  plaintiffs'  attorney,  stating  the  proceedings  on  the 
demurrer,  that  no  answer  had  been  served,  and  that  more  than 
twenty  days  had  elapsed  since  the  service  of  the  summons 
and  complaint,  the  clerk  entered  judgment  for  the  plaintiffs 
for  the  amount  of  their  claim,  $94.33,  and  for  costs,  taxed 
at  $22.15.  At  the  ensuing  term,  defendant  moved  the  court 
to  set  aside  that  part  of  the  judgment  which  awarded  costs 
against  kim;  and,  that  motion  being  denied,  he  appealed  from 
the  judgment. 

The  cause  was  submitted  on  the  brief  of  MacBride  <b 
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Grundy  for  the  appellant,  and  that  of  Jamea  O^Neill  for  the 
respondents. 

Lton,  J.  It  is  conceded  that  the  complaint  states  a  cause 
of  action,  and  the  only  grounds  npon  which  the  regnlarity  of 
the  judgment  for  damages  is  questioned,  are  these:  first^  that, 
although  the  demurrer  had  been  overruled,  no  judgment  could 
regularly  be  entered  without  the  order  of  the  court;  and 
secondy  that  the  complaint  is  not  properly  verified,  and  hence 
that  the  clerk  had  no  authority  to  enter  the  judgment  without 
an  assessment  of  damages,  of  which  five  days'  notice  should 
have  been  given  to  the  defendant's  attorney.  R.  S.  1858,  ch. 
132,  sec.  27.    No  such  notice  was  given. 

When  the  judgment  was  entered,  the  demurrer  had  been 
disposed  of,  and  was  no  impediment  to  the  entry  thereof. 
There  was  an  appearance  by  the  defendant,  but  no  answer, 
and  more  than  twenty  days  had  elapsed  after  personal  ser- 
vice of  the  summons  and  complaint.  If,  therefore,  the  com- 
plaint  was  duly  verified,  the  case  is  within  the  provisions  of 
E.  S.  1858,  ch.  132,  sec.  27  (Tay.  Stats.,  1501,  §  32),  and  the 
clerk  was  authorized  to  enter  judgment  against  the  defendant 
for  the  amount  named  in  the  summons;  and  this  without 
notice,  for  in  such  a  case  an  assessment  of  damages  is  not 
required.     TrurrAull  v.  Feck^  17  Wis.,  265. 

The  verification  is  informal,  yet  we  think  it  complies  sub- 
stantially with  the  requirements  of  the  statute.  R.  S.  1868, 
ch.  125,  sec.  19.  The  only  objection  urged  against  it  is,  that 
the  attorney  who  made  it  states  his  grounds  for  believing  that 
the  complaint  is  true,  to  be  ^^  the  admissions  of  the  defendant 
that  said  hill  is  correct,  and  the  said  amount  due  thereon,'^ 
when  no  bill  is  mentioned  in  the  complaint  Obviously  the 
bill  referred  to  in  the  verification  means  the  account  for  goods 
upon  which  the  action  was  brought.  The  judgment  for  dam- 
ages, therefore,  is  regular;  and  so  the  learned  counsel  must 
have  thought  when  they  moved  to  vacate  that  portion  of  it 
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which  awards  costs,  making  no  attack  upon  the  award  of 
damages. 

The  portion  of  the  judgment  which  gives  costs  to  the  plaint- 
iffs, cannot  be  upheld.  "With  certain  exceptions  not  affecting 
this  case,  the  statute  provides,  that  ^^  in  all  actions  on  con- 
tracts, of  which  justices  of  the  peace  haVe  jurisdiction,  which 
shall  hereafter  be  commenced  in  any  court  of  record,  no  costs 
shall  be  recovered  by  the  party  plaintiff,'*  etc.  Laws  of  1862, 
ch.  60  (Tay.  Stats.,  1531,  §55).  This  case  is  within  that 
statute  in  every  respect,  and  it  was  error  to  award  costs  to  the 
plaintiffs. 

The  rule  which  requires  a  party  to  make  objection  before 
the  taxing  officer  to  any  particular  items  in  a  bill  of  costs, 
in  order  to  have  the  objection  available  on  an  appeal  from 
the  taxation,  is  not  applicable  to  a  case  in  which  no  costs  can 
be  lawfully  taxed. 

By  the  Cowrt. — The  judgment  of  the  circuit  court  is 
affirmed  as  to  the  damages,  and  reversed  as  to  the  costs  in- 
cluded therein. 

"We  think  this  a  proper  case  for  the  exercise  of  the  discre- 
tion conferred  upon  us  by  R.  S.,  sec.  2949,  in  respect  to  the 
costs  in  this  court,  when  the  judgment  appealed  from  is 
affirmed  in  part  and  reversed  in  part;  and  we  direct  that 
judgment  here  go  against  the  respondents  for  the  clerk's  fees 
alone.    Beyond  such  fees,  each  party  must  pay  his  own  costs. 


Urbanek  ts.  Tab  Ohioago,  Milwaitkeb  &  St.  Paul  Rail- 
way CoMPAirr. 

Ravebsal  of  Judomeht:  (1)  For  rrfusal  qf  correct  insiruUions.  (2)  Upon 
tptigJU  of  etndenee.    (3)  For  admission  of  improper  evidence. 

Verdict.  (4)  Special  verdict  held  not  evasive.  (5)  Jury  may  retire  to 
further  consider  verdict. 

1.  The  refusal  of  spedal  instructions  correct  in  principle  and  applicable  to 
the  case,  held  no  error  where  the  same  instructions  were  substantially 
given  in  the  general  charge. 
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2.  While  in  actions  for  i^jaries  from  trains  at  jailroad  erossings,  testimony 

that  the  witnesses  did  not  hear  a  signal  given  by  blowing  the  whistle,  is 
not,  as  a  rule,  so  condusiye  as  testimony  of  the  same  number  of  witnesses 
that  they  did  hear  it,  yet  this  rule  may  be  greatly  modified  in  a  given  case 
by  the  character  and  interest  of  the  witnesses,  their  means  of  knowledge 
and  manner  ot  testifying,  and  other  dicomstanoes;  and  in  this  case 
there  is  no  such  preponderance  of  evidence  against  the  special  finding  of 
the  jury  on  that  question,  as  will  warrant  a  reversal  of  the  judgment. 

3.  Where  the  objectionable  portion  of  a  witnesses  evidence  was  not  respon- 

sive to  any  interrogatory,  and  there  was  no  motion  to  exclude  it  from  the 
jury,  it  is  not  ground  of  reversal. 

4.  To  the  questions,  '*  Could  the  plaintiff  have  heard  the  whistle  ?    If  he  had 

stopped  his  team,  etc.,  could  he  have  heard  it?'*  the  jury  wiswered,  **  He 
might  or  might  not.*'  Held,  that  such  an  answer  to  such  questions  is 
not  evasive. 

5.  It  is  not  error  to  allow  the  jury,  after  coming  in  with  a  verdict,  to  retire 

for  the  purpose  of  further  considering  and  perfecting  it. 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

Action  for  injuries  to  the  plaintift's  person  and  to  his  horses 
and  wagon,  from  a  train  of  cars  on  defendant's  road.  At  the 
time  of  the  accident,  plaintiff  was  driving  his  team  across  said 
road  upon  a  public  highway,  and  the  complaint  alleges  that 
the  accident  was  caused  by  defendant's  failure  to  give  a  rea- 
sonable and  proper  signal  of  the  approach  of  the  train. 

It  appeared  from  the  evidence  at  the  trial,  that  the  highway 
in  question  is  crossed  by  the  Chicago  &  Northwestern  Rail- 
way at  a  point  about  341  feet  south  of  defendant's  crossing; 
and  that  plaintiff,  driving  northward,  had  crossed  the  track  of 
the  former  road  a  few  moments  before  the  accident.  It  also 
appears  that  defendant's  train  was  approaching  from  the  west, 
and  that  its  road  crosses  another  highway  at  a  point  named 
Wolf's  crossing,  a  half  mile  west  of  that  at  which  the  acci- 
dent occurred. 

There  was  a  special  verdict  consisting  of  answers  to  eighteen 
interrogatories.  These,  with  the  answers  as  first  given,  were  as 
follows: 

"  1.  Q.  If  plaintiff  had  used  his  eyes,  could  he,  at  any  place 
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on  the  highway,  have  seen  the  train  as  it  approached  the  cross- 
ing! A.  There  is  a  point  on  the  highway  where  the  train 
could  be  seen,  if  the  relative  positions  of  plaintiff  and  train 
occurred  at  those  points  at  the  same  time. 

*^2.  Q.  Bid  the  plaintiff  listen  for  the  train?  If  so,  where 
was  he  when  he  so  listened?  A.  He  did  listen,  as  he  ap- 
proached the  crossing. 

**  3.  Q.  Was  there  any  place  on  the  highway  near  the  cross- 
ing of  the  C.  &  N.  W.  Railway,  or  between  that  crossing 
and  the  one  where  plaintiff  was  injured,  from  which  defend- 
ant's train  could  have  been  seen  by  the  plaintiff  coming  on 
their  track,  between  the  curve  west  of  Wolf's  and  the  crossing 
where  the  injury  happened?  A.  There  was  a  point  near  the 
C.  &  N.  W.  Railway,  from  which  plaintiff  might  have  seen 
defendant's  cars,  provided  plaintiff  was  at  said  point  when 
defendant's  cars  occupied  a  certain  position  east  of  Wolf's 
crossing. 

"4.  Q.  If  you  answer  "yes,"  where  was  it?  A.  Where 
the  proper  position  was  occupied  by  plaintiff  and  defendant's 
cars,  as  in  the  preceding  answer. 

"5.  Q.  Did  the  engine  whistle  at  or  near  Wolfs  crossing? 
If  "yes,"  where,  east  or  west  of  the  crossing?  A.  Tes,  west 
of  Wolf's  crossing. 

"  6.  Q.  If  it  did  so  whistle,  could  the  plaintiff  have  heard 
it  had  he  been  listening  and  paying  attention?  A.  Plaintiff 
did  not  hear  it. 

"7.  Q.  If  plaintiff  had  stopped  his  team  at  any  point  be- 
tween the  crossing  of  the  C.  &  N.  W.  Railway  and  that  of  the 
defendant,  and  had  listened,  could  he  have  heard  the  train 
coming,  and  avoided  the  accident?  A.  He  might  or  might  not 
until  too  late  to  get  out  of  the  way,  in  case  of.  such  delay 
lietween  the  two  roads. 

**8.  Q.  Which  came  to  the  crossing  first,  the  plaintiff  or  the 
defendant's  engine?    A.  Nearly  at  the  same  time. 


Digitized  by 


Googk 


62  SUPREME  COURT  OF  WISCONSIN, 

Urbanek  vs.  The  C,  M.  &  St  P.  R'y  Co. 

"  9.  Q.  Did  the  plaintiff  collide  with  the  defendant's  engine? 
A.  No,  but  with  the  cars. 

"  10.  Q.  Did  the  defendant's  engine  collide  with  the  plaint- 
iflF?    A.  No. 

"11.  Q.  Did  the  defendant's  train  give  a  signal  by  whis- 
tling as  it  approached  the  crossing  on  which  plaintiff  was  in- 
jured?   A.  No. 

"  12.  Q.  What  was  the  weather  on  the  day  when  the  acci- 
dent happened?    A.  Fair,  with  light  wind. 

"  13.  Q.  For  how  long  a  distance  west  of  this  crossing  did 
defendant's  road  run  in  a  straight  line?  A.  Nearly  half  a 
mile. 

"  14.  Q.  Did  plaintiff  know  that  the  crossing  was  danger- 
ous?   A.  Yes. 

"15.  Q.  If  plaintiff  had  used  his  ears,  could  he  at  any  place 
on  the  highway  have  heard  the  train  as  it  approached  the 
crossing?    A.  No. 

"  16.  Q.  Did  plaintiff  exercise  all  necessary  care  and  dili- 
gence in  approaching  the  crossing?  If  you  say  "yes,"  explain 
what  diligence  and  care  he  used.  A.  Yes,  by  listening  and 
looking  and  careful  driving. 

"  17.  Q.  Was  defendant  negligent  in  approaching  the  cross- 
ing?   A.  No. 

"  18.  Q.  If  you  say  "yes,"  in  what  did  such  negligence  con- 
sist?   [No  answer.]" 

The  jury  also  found  for  the  plaintiff  generally,  and  assessed 
his  damages  at  $2,745. 

Plaintiff's  counsel  asked  that  the  jury  might  be  sent  out  to 
reconsider  their  answer  to  the  17th  and  18th  questions,  on  the 
ground  that  they  had  evidently  misunderstood  them;  and  the 
foreman  stated  that  the  jury  understood  the  questions  as 
referring  to  negligence  on  the  plaintiff's  part.  The  jury 
were  accordingly  permitted  to  retire  and  reconsider  their 
verdict;  and  on  their  return  answered  the  17th  question  in 
the  affirmative,  and  the  18th  as  follows:    "By  not  whistling 
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for  the  crossing  before  reaching  it."  On  a  farther  suggestion 
byplaintiflE  that  the  jury  had  misunderstood  tlie  6th  question, 
they  were  again  sent  out,  against  defendant's  objection,  and 
returned  with  the  following  answer  to  that  question:  "He 
might  or  might  not  have  heard  it."  The  verdict,  amended  in 
the  particulars  above  stated,  was  accepted  by  the  court  against 
defendant's  objection.  Afterwards,  during  the  same  term, 
defendant  moved  for  a  new  trial  on  the  following  grounds: 
That  the  verdict  was  contrary  to  the  law  and  the  evidence; 
that  the  first  answer  to  the  6th  question  was  equivocal,  that 
the  court  erred  in  sending  the  jury  out  to  make  a  new  answer, 
and  that  the  final  answer  was  indefinite  and  equivocal;  that 
the  answer  to  the  7th  question  was  indirect,  equivocal  and 
evasive;  that  the  court  erred  in  sending  the  jury  out  to  recon- 
sider their  answers  to  the  17th  and  18th  questions;  that  the 
damages  were  excessive;  and  that  the  court  erred  in  giving 
certain  instructions,  and  in  refusing  those  asked  by  the  defend- 
ant The  motion  for  a  new  trial  was  denied,  and  judgment 
rendered  for  the  plaintiff  for  the  amount  of  damages  assessed 
by  the  jury;  from  which  the  defendant  appealed. 

For  the  appellant,  there  was  a  brief  by  Melhert  B,  Cary^ 
and  oral  argument  by  J.  C.  Gregory.    They  contended,  1. 
That  the  answers  to  the  6th,  7th  and  8th  questions  were  eva- 
sive, and  that  this  was  ground  for  reversal.    Davis  v.  Farm- 
ington^  42  Wis.,  425;  Carroll  v.  Bohan,  43  id.,  218.    2.  That 
the  answers  affirming  that  plaintiff  was  in  the  exercise  of 
proper  care  and  diligence,  were  inconsistent  with  those  made 
to  the  9th  and  10th  questions,  which  find  that  he  collided,  not 
with  the  engine  or  tender,  but  with  one  of  the  cars.    It  is  a 
sheer  impossibility  for  a  man,  under  the  circumstances,  to 
drive  thus  against  the  middle  of  a  train,  while  in  the  exercise 
of  ordinary  care.    And  the  answers  to  the  9th  and  10th  ques- 
tions, being  simply  statements  of  an  undisputed  fact,  touching 
one  of  the  circumstances  of  the  collision,  must  be  accepted  as 
true  rather  than  the  other  answers,  which  are  general  conclu- 
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sions  based  upon  a  great  conflict  of  testimony  and  opinion. 
Bachv.  Panrkelyy  35  Wis.,  238;  LemJce  v.  Railway  Co.^  39 
id.,  449;  Haas  v.  Railway  Co.^  41  id.,  44.  3.  That  the  gen- 
eral verdict,  and  several  of  the  answers  of  the  special  verdict, 
were  contrary  to  the  evidence.  The  jury,  for  example,  found 
that  defendant's  negligence  consisted  in  not  whistling  for  the 
crossing  before  reaching  it.  All  the  testimony  for  the  plaintiff 
upon  that  issue  was  purely  negative,^  and  there  was  abundant 
testimony  both  of  defendant's  employees  (who  were  the  per- 
sons most  likely  to  know  the  fact),  and  of  other  and  disinter- 
ested witnesses,  showing  that  the  whistle  was  blown  for  that 
crossing.  The  rule  as  to  negative  and  aflBrmative  evidence  is 
well  settled.  C.  <&  A.  Railroad  Co.  v.  Oretziier^  46  III.,  75; 
Culhane  v.  Railroad  Co.^  60  N.  T.,  133.  4.  That,  from  the 
facts  and  circumstances  in  evidence,  the  court  should  have 
said,  as  a  matter  of  law,  that  plaintiff  could  not  have  heen  in 
the  exercise  of  ordinary  care  at  the  time  of  the  accident. 
Reynolds  v.  Railroad  Co.^  58  N.  T.,  248;  Mitchell  v.  RaiU 
road  Co.<i  64  id.,  655;  Wilcox  v.  Railroad  Co.y  39  id.,  358. 

5.  That  the  court  erred  in  refusing  to  charge  as  requested  by 
defendant,  in  respect  to  plaintiff's  contributory  negligence. 

6.  That  the  court  erred  in  permitting  a  witness  for  plaintiff  to 
testify  in  regard  to  an  experience  of  his  own  in  crossing 
defendant's  track  about  a  week  after  the  accident. 

C.  L.  Hoody  for  the  respondent. 

Oeton,  J.  This  cause  seems  to  have  been  very  fully  and 
ably  tried,  and  the  special  findings  of  the  jury  cover  all  the 
material  facts,  and  are  consistent  with  their  general  verdicU 
for  the  plaintiff,  and  there  is  no  such  preponderance  of  proof 
against  them  as  would  warrant  this  court  in  finding  adversely 
to  the  jury  on  any  material  question  of  fact. 

The  special  instructions  asked  by  the  respondent  were 
given  substantially  in  the  general  charge,  and  it  was  not  error 
to  refuse  to  give  them  in  this  special  manner,  although  they 
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were  correct  in  principle  and  applicable  to  the  case,  if  they 
were  so  given  substantially  in  the  general  charge.  Kara^ich 
V.  Rashrouck  et  al.^  28  Wis.,  569. 

On  the  question  whether  any  signal  was  given  by  the  de- 
fendant, by  blowing  the  whistle  on  the  train  approaching  the 
crossing  when  the  accident  occurred,  it  is  true,  as  a  rule,  that 
negative  testimony,  or  the  testimony  of  witnesses  in  the 
vicinity  that  they  did  not  hear  the  whistle  at  that  time  and 
place,  is  not  as  conclusive  as  the  testimony  of  the  same  num- 
ber of  witnesses  that  they  did  hear  it;  but  this  rule  may  be 
greatly  modified  in  a  given  case,  by  circumstances  —  the  char- 
acter and  interest  of  the  witnesses,  their  means  of  knowledge 
and  manner  of  testifying,  and  other  matters  forming  the  test 
of  credibility,  which  the  jury  are  presumed  to  have  consid- 
ered; and  this  court  might  do  great  injustice  by  applying  this 
rule  as  an  inflexible  one,  without  these  tests  of  credibility,  and 
without  reference  to  modifying  circumstances. 

In  this  case,  the  situation  of  the  witnesses  near  the  crossing, 
in  full  view  of  the  advancing  train,  with  their  attention  spe- 
cially directed  to  the  train,  and  to  the  signal  or  want  of  signal 
by  blowing  the  whistle,  might  make  their  testimony  as  con- 
clusive that  such  signal  was  not  given,  as  the  testimony  of  the 
same  number  of  witnesses,  whose  situation  and  circumstances 
were  less  favorable  to  positive  knowledge,  that  it  was  so  given. 

In  respect  to  the  testimony  of  Otto  Botmer,  detailing  the 
circumstances  of  his  own  attempted  crossing  of  the  railroad 
at  the  same  place  when  a  train  was  approaching,  about  a  week 
after  this  occurrence,  that  which  was  objectionable  was  not 
responsive  to  any  question  asked  by  the  counsel  of  the  plaint- 
iff, and  it  is  very  likely  that  the  court  would  have  excluded  it 
from  the  consideration  of  the  jury  upon  request;  but  no  such 
request  was  made,  and  it  is  now  nominally  in  the  case,  not  by 
the  error  of  the  court,  for  the  court  did  not  act,  and  was  not 
called  upon  to  act,  upon  the  question;  and  not  by  the  fault  of 
the  plaintiff,  for  he  did  not  ask  for  such  testimony;  but  by  the 
Vol.  XLVII.— 5 
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neglect  of  the  defendant  in  not  asking  for  its  exclusion.  The 
witness  had  been  asked  to  '^  state  the  circumstances/'  and  the 
defendant's  objection  to  the  question  had  been  sustained  by 
the  court,  and  then  the  witness  stated  the  circumstances  im- 
properly and  of  his  own  accord,  while  answering  questions 
which,  though  objected  to,  were  clearly  proper,  but  which  did 
not  call  for  any  such  objectionable  evidence. 

The  jury  were  substantially  informed  by  the  ruling  of  the 
court  upon  the  question,  that  these  circumstances  were  im- 
proper evidence,  and  that  they  should  not  be  considered  by 
them;  and  it  is  not  to  be  presumed  that  this  evidence  so  given 
had  any  weight  with  the  jury. 

Objection  is  taken  to  the  special  finding,  or  want  of  finding, 
of  the  jury,  in  response  to  the  questions,  "  Could  the  plaintiflE 
have  heard  the  whistle! "  ^'  If  he  had  stopped  his  team,  etc., 
could  he  have  heard  the  whistle? "  The  answer  is,  "  He  might 
or  might  not." 

It  requires  no  argument  to  show  that  it  was  impossible  for 
the  jury  to  give  direct  and  positive  answers  to  these  ques- 
tions. The  most  the  jury  could  do,  would  be  to  give  their 
opinion,  and  their  opinion  was  not  asked.  The  plaintiff's 
physical  ability  to  hear  the  sound  of  the  whistle  from  the 
place  he  occupied,  depended  upon  many  facts  and  conditions, 
and  these  facts  and  conditions  would  have  been  the  proper 
subjects  of  their  finding  if  they  had  been  proved;  but  an 
opinion  founded  upon  no  proof  of  all  the  facts  and  conditions 
required  for  the  basis  of  any  opinion,  would  be  of  no  value; 
and  if  founded  upon  all  such  facts  and  conditions  when  actu- 
ally proved  or  known,  it  is  a  mere  opinion  at  best,  and  no 
BMohJuct  as  could  be  the  subject  of  a  special  finding. 

The  answer  of  the  jury  was,  substantially,  that  they  did  not 
know  whether  the  plaintiff  could  have  heard  the  sound  of  the 
whistle,  situated  as  he  was  at  the  time,  and  under  all  the  pos- 
sible circumstances  of  his  situation.  The  answer  is  not 
evasive,  so  much  as  an  expression  of  inability  to  answer  the 
question  at  all. 
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Objection  to  such  a  qnestion,  asking  for  an  impossible  an- 
swer, would  have  been  more  tenable. 

Exception  is  taken  to  permitting  the  jury  to  amend  their 
verdict  It  is  not  error  to  allow  the  jury  to  again  retire  to 
consider  and  perfect  their  verdict  Rugh  v.  Johnaorty  18 
Wis.,  72. 

Some  other  exceptions  appear  in  the  record,  but  of  no  sub- 
stantial importance  as  affecting  the  result,  and  which  were 
not  pressed  on  the  argument 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 


St.  Maries  vs.  Polleys  and  another. 

Court  ahd  Jury.    (1)  Credit  due  testimontf,  for  the  jury, 
PsomasoRY  Note:  Surety:  Extension  of  Time.    (2)  When  surety  die" 
charged  by  agreement  to  extend  time.    (3)  Parol  proof  of  usuriatts 
agreement  to  extend  time,    (4)  When  agreement  to  pay  usury  no  coneid' 
ercUion. 
Rkyerbal  op  Judgment:  (5)  For  rejection  of  evidence. 

1.  The  question  of  the  credit  dae  ieetiiiiony  is  for  the  jury;  and  where  a 

witneai  has  distincUy  testified  to  fehcts  which  would  sustain  the  yerdict, 
a  jadgment  on  the  verdict  will  not  be  reversed  on  the  ground  that  such 
testimony  was  contradicted  by  that  of  several  other  witnesses. 

2.  One  who  has  signed  a  note  as  surety,  will  not  be  discharged  by  an  invalid 

agteement  to  extend  the  time  of  payment  to  his  principal;  nor  hy  a 
valid  agreement  made  by  a  holder  without  notice  that  he  is  a  surety. 
8.  An  usurious  agreement  for  extension  of  time  of  payment  may  be  shown 
by  parol,  in  a  proper  case. 

4.  Where  one  issue  was,  whether  time  Of  payment  had  been  extended  on 

the  note  in  suit,  the  jury  were  instructed  that  an  agreement  to  pay  a 
bonus  (X  interest  in  excess  of  ten  per  cent.,  being  Ulegal,  would  not  con- 
stitnte  a  sufficient  consideration.  Held,  that  this  must  be  understood  of 
a  mere  executory  agreement,  and  was  correct.  MeiswinhU  v.  Jung,  SO 
Wis.,  861. 

5.  The  r^eetion  of  proper  evidence  is  not  ground  of  reversal,  where  the 

witness  was  afterwards  permitted  to  testify  fully  up<»i  the  sulgect. 
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APPEAL  from  tlie  Circuit  Court  for  La  Orosse  County. 

Action  on  two  promissory  notes,  for  $1,073  and  $1,500  re- 
spectively, both  dated  December  5,  1871,  and  payable  eight 
months  after  date,  in  gold,  with  interest  in  gold  at  ten  jer  cent, 
per  annum.  The  complaint  alleges  demand  at  maturity  and 
on  subsequent  occasions;  and  that  at  the  maturity  of  the  note 
gold  was  worth  a  premium  of  about  fifteen  per  cent,  while  at 
the  commencement  of  the  action  the  premium  was  only  one 
per  cent.  Judgment  is  demanded  for  $2,733.95,  with  inter- 
est at  ten  per  cent,  from  the  date  of  the  notes.  The  defendant 
Polleys  answered,  admitting  the  execution  of  the  notes,  but 
denying  that  they  were  then  due  and  payable,  or  that  either  of 
the  defendants  was  indebted  upon  them  except  as  afterwards 
stated  in  the  answer.  "  By  way  of  counterclaim  and  defense," 
the  answer  then  alleges  that  on  the  day  when  said  notes  were 
payable  by  their  terms,  defendant  tendered  to  plaintiff  the  full 
amount  of  money  due  upon  them;  that  plaintiff  declined  to  re- 
ceive the  same,  stating  that  he  had  no  use  for  any  part  of  the 
money  and  contracted  to  reloan  the  money  to  defendant  for 
one  year  in  consideration  that  defendant  would  pay  plaintiff 
the  same  rate  of  interest  named  in  the  notes,  and  would  em- 
ploy him  for  the  then  ensuing  year  ^^  at  the  wages  and  sum  of 
$700 ;"  that  the  time  of  payment  of  said  notes  was  thus  extended 
from  August  8, 1872,  to  August  8, 1873;  that  about  the  time 
the  notes  became  due,  defendant,  at  plaintiff's  request  and  as 
a  consideration  of  the  extension  of  time  of  payment  of  said 
notes,  entered  into  an  agreement  with  the  plaintiff,  which  was 
indorsed  upon  each  of  the  notes,  whereby  defendant  agreed  to 
pay  interest  upon  the  interest  upon  said  notes  after  such  inter- 
est became  due;  and  that  defendant  '^  did  employ  plaintiff  one 
year  from  August  8, 1872,  at  the  wages  of  $700  per  year,  and 
paid  him  in  full  for  said  services,  as  agreed  for  the  consideration 
aforesaid."  It  is  further  alleged  that  said  notes  were  given  for 
a  loan  of  money  from  plaintiff  to  defendant;  and  that  the  de- 
fendant Weston  was  a  surety  on  each  of  said  notes,  and  re- 
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ceived  no  part  of  the  conaideration  for  which  the  same  were 
given,  as  was  well  known  to  plaintiff  before  the  loaning  of  the 
money  or  the  delivery  of  the  notes.     It  is  further  alleged,  in 
snbstance,  that  on  the  8th  of  August,  1873,  plaintiff  proposed 
to  reloan  the  money  then  due  to  defendant  for  three  years  from 
that  date,  upon  defendant's  employing  plaintiff  during  that 
time  at  the  rate  of  $600  per  year,  and  paying  him  $50  per  year 
iomu/  that  defendant  assented  to  the  proposition,  and  the  time 
for  payment  of  said  notes  was  thereby  extended  for  said  term 
of  three  years,  and  defendant  employed  said  plaintiff  and  paid 
him  under  said  agreement  $150  for  such  extension  of  time;  and 
that  the  defendant  Weston,  had  no  notice  or  knowledge  of  such 
extension  of  time  and  never  assented  thereto.    It  is  further 
alleged  that,  on  the  8th  of  August,  1876,  plaintiff  and  said 
defendant  Polleya  had  a  settlement  of  some  other  dealings  be- 
tween them;  that  at  that  time  plaintiff  proposed  to  loan  to  said 
defendant  the  money  then  due  upon  said  notes,  for  one  year 
from  that  date,  and  release  the  defendant  Weston  from  all  lia- 
bility upon  said  notes,  on  condition  that  defendant  should 
continne  plaintiff  in  his  employ  at  the  same  wages  as  during 
the  three  previous  years,  and  pay  him  $25  upon  each  of  said 
notes,  and  give  him  certain  mortgage  securities;  that  defendant 
assented  to  said  proposition,  and  in  pursuance  of  said  agreement 
paid  plaintiff  $50  in  money,  employed  him  as  agreed,  and  as 
soon  thereafter  as  practicable,  to  wit,  September  16, 1876,  ex- 
ecuted and  delivered  to  him  the  mortgage  securities  aforesaid; 
that  the  time  of  payment  of  said  notes  was  thereby  extended 
for  one  year  from  August  8, 1876,  and  Weston  was  discharged 
from  all  liability  upon  said  notes;  and  that  Weston  had  no 
notice  of  the  last  mentioned  contract,  and  took  no  part  therein. 
There  are  similar  averments  of  a  further  extension  of  time 
from  August  8, 1877,  to  August  8, 1878,  upon  an  executed  con- 
fiideration,  and  without  the  knowledge  or  assent  of  Weston, 
Upon  these  averments,  the  answer  prays  that  said  last  men- 
tioned contract  for  the  extension  of  payment  to  August  8, 
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1878,  may  be  specifically  enforced;  that  the  payments  made  by 
said  defendant  to  plaintiff  on  the  notes  be  credited  to  defend- 
ant thereon;  that  plaintiff  be  perpetually  enjoined  from  pros- 
ecating  this  or  any  action  upon  said  notes  until  after  August 
8, 1878;  that  the  defendant  Weston  be  discharged  from  all  lia- 
bility upon  the  notes;  and  that  said  contract  for  his  release  be 
specifically  enforced,  etc. 

The  defendant  WTeston  answered  separately,  setting  up  sub- 
stantially the  same  facts  as  are  alleged  in  the  foregoing  answer. 

The  alleged  errors  in  the  rulings  of  the  court  upon  evidence 
and  in  its  instructions  to  the  jury,  will  suflSciently  appear  from 
the  opinion. 

Plaintiff  had  a  verdict  against  both  defendants  for  $4:,000.93; 
a  new  trial  was  denied;  and  from  a  judgment  on  the  verdict, 
both  defendants  appealed. 

For  the  appellants,  there  was  a  brief  by  M.  P.  Wing  and 
O,  C.  Pr^n^w,  their  attorneys,  with  Cameron,  Loaey  <6  Bunn, 
of  counsel  for  Weaton,  and  oral  argument  by  Chaa.  W.  Btmn. 
They  contended,  among  other  things,  1.  That  parol  proof 
was  admissible  to  show  that  Weston  was  merely  a  surety. 
Riley  v.  Gregg ,  16  Wis.,  671;  Austin  v.  Boyd,  24  Pick.,  64; 
Harris  v.  Brooks,  21  id.,  195;  Carpenter  v.  King,  9  Met., 
511;  2  Am.  L.  C,  279,  289-303;  McOee  v.  Prouty,  9  Met., 
547;  Home  v.  Bodwell,  5  Gray,  457;  Grafton  Bank  v.  Kent, 
4  K  H.,  221;  Grafton  Bank  v.  Woodward,  5  id.,  99;  Wheat 
V.  Kendall,  6  id.,  504;  Davies  v.  Barrington,  80  id.,  517; 
Lime  Rock  Bank  v.  Mallet,  42  Me.,  349;  8.  C,  34  Me.,  547; 
Mariner^s  Bank  v.  Aiiott,  28  id.,  280;  Wilson^ s  AdnCr  v. 
Gre&n,  25  Vt,  450;  Bank  of  St.  Albans  v.  Smith,  80  id., 
148;  Artc/ier  v.  Douglass,  5  Denio,  511;  18  Pa.  St.,  207;  Ap- 
gar  v.  HUer,  24  N.  J.  Law,  812;  Bank  of  SteuienvUle  v. 
LeaviU,  5  Hammond,  207;  Bank  of  Steubenville  v.  Hoge,  6 
id.,  17;  Core  v.  Wilson,  40  Ind.,  204;  Brown  v.  Haggerty,  26 
111.,  469;  Ward  v.  Stout,  32  id.,  399, 410;  Piper  v.  N&woomer, 
25  Iowa,  221;  Garrett  v.  Ferguson,  9  Mo.,  126;  Coats  v. 
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Swindle^  55  id.,  81;  Jlosev.  WiUiams^  5  Eans.,  483;  Eigdon 
V.  BaUej/j  36  Ga.,  426;  Branch  Batik  v.  Jan^es^  9  Ala.,  949; 
Davis  V,  Mikelly  1  Freeman  Oh.  (Miss.),  548;  Boberis  v.  Jeti- 
kins,  19  La.,  453;  Bell  v.  Banks,  3  Scott's  N.  R.,  603;  Stone 
V.  Camptony  5  Bing.,  K  C,  142;  PeUy  v.  Cookey  L.  R.,  6  Q. 
B.,  790;  Oriental  Co.  v.  Overend,  L.  R.,  7  Qh.  App.,  142, 
aflSrmed  in  House  of  Lords,  31  Law  Times,  N.  S.,  322;  Oake- 
ley  V.  Pasheller,  4  OL  &  Fin.,  207;  WiUon  v.  Lloyd,  L.  R, 
16  Eq.  Gas.,  60;  Pooley  v.  Harrandine,  7  El.  &  BL,  433; 
Greenough  v.  McCleUand,  3  EL  &  EL,  424;  Brandt  on  Sure- 
tyship, §§  17, 18.  2.  That  where  time  has  been  given  to  the 
principal  withont  consent  of  the  surety,  the  mere  presumptive 
injury  to  the  latter  is  sufficient  to  discharge  him,  and  no  proof 
of  actnal  injury  is  required.  Bees  v.  Berrington,  2  Ves.  Jr., 
540,  and  cases  cited  in  notes  to  2  Am.  L.  C.  (8d  ed.),  at  p.  312. 
3.  -That  the  court  erred  in  holding  that  the  evidence  offered  on 
that  subject  did  not  tend  to  show  a  valid  extension  of  time  on 
the  note.  The  record  presents  for  decision  the  question 
whether  an  agreement  by  the  creditor  to  extend  time  of  pay- 
ment to  the  principal  for  a  sum  of  money  in  excess  of  the 
highest  legal  rate,  which  sum  is  actually  paid  and  retained  by 
the  creditor  for  such  extension  until  under  the  statute  it  can- 
not be  recovered  back  or  offset,  will  release  the  surety.  In 
BUey  V.  Gregg,  16  Wis.,  666,  it  was  held  that  usurious  agree- 
ments are  void  only  at  the  option  of  the  borrower  and  those 
in  privity  with  him;  and  that  the  lender  is  precluded,  npon 
general  principles  of  public  policy,  from  setting  up  the  usury 
to  defeat  any  rights  which  the  other  party,  or  those  in  legal 
privity  with  him,  may  claim  by  virtue  of  the  contract.  In 
Meiewinkle  v.  Jwng^  30  Wis.,  361,  it  was  merely  decided  that 
the  usurious  agreement,  so  long  as  it  remained  executory  as  to 
both  parties,  was  void  as  to  both.  See  the  note  of  Chief  Jus- 
tice Dixon  to  Biley  v.  Gregg,  16  Wis.,  672,  in  V.  &  B.'s  ed. 
Both  the  above  cases  were  decided  under  ch.  160,  Laws  of  1859. 
Sec  4  of  that  act  provided  that  where  any  greater  rate  than 
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ten  per  cent,  was  reserved,  the  whole  contract  was  void;  and 
sec.  8  declared  that,  on  the  fact  appearing  that  any  contract 
had  been  made  in  violation  of  the  act,  the  court  should  declare 
it  void.  Ch.  93  of  1871  repeals  these  provisions,  and  enacts 
that  usurious  agreements  shall  be  valid  and  effectual  to  secure 
the  repayment,  of  the  principal  sum  loaned,  but  that  no  inter- 
est shall  be  recovered  on  such  securities,  or  on  the  money 
loaned.  Whatever  criticism  may  be  made  on  the  language 
used  in  Riley  v,  Gregg^  under  the  act  of  1859  (Aiistin  v.  Bur- 
gess^ 36  Wis.,  192),  it  certainly  lays  down  good  law  under  the 
act  of  1871.  In  this  case  the  usurious  consideration  was  paid, 
and  the  time  for  recovery  of  the  same  by  the  person  paying  it 
had  passed  before  the  commencement  of  this  action;  and  the 
case  is  ruled  by  Riley  v.  Gregg.  Moreover,  the  weight  of  rea- 
son and  authority  is  in  support  of  that  decision.  1  Parsons 
on  N.  &  B.,  240.  The  contrary  doctrine  seems  to  rest  on  Vilas 
V.  Jones,  1  Coms.,  286.  That  was  decided  on  the  ground  that 
the  New  York  statutes  made  all  usurious  contracts  void.  See 
Vilas  V.  Jones,  10  Paige,  79;  Miller  v.  McCan,  7  id.,  451; 
Billington  v.  Wagner,  33  N.  Y.,  31 ;  La  Farge  v.  Herter,  5 
Seld.,  241;  8.  C,  4  Barb.,  846.  The  two  latter  cases  are  irrec- 
oncilable with  Vilas  v.  JonM.  In  both  an  extension  had  been 
given  to  the  principal  on  a  usurious  consideration  in  t&ctj>aidy 
and  the  creditor,  before  the  extended  time  expired,  brought  an 
action  against  both  principal  and  surety,  and  the  court,  relying 
on  Miller  v.  Kerr,  1  Bailey,  4,  held  that  the  extension  was 
valid  as  against  the  creditor,  and  that  he  could  not  sue  before  it 
expired.  Church  v.  Maloy,  70  N.  Y.,  63,  is  distinguishable 
from  this  on  two  grounds:  first,  that  the  New  York  statute 
(as  we  suppose)  makes  a  usurious  contract  void;  second, 
that  the  suit  was  brought  before  the  expiration  of  the  time 
limited  for  recovering  back  the  usury.  As  directly  sustaining 
Riley  v.  Gregg,  see  JTenningham  v.  Bedford,  1  B.  Mon.,  325; 
Duncan  v.  Reed,  8  id.,  882;  Kyle  v.  Bostich,  10  Ala.,  589; 
Austin  V.  Dorwin,  21  Vt,  38.     See  also  Brandt  on  Suretyship, 
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§  309,  citing  further,  Turrill  v.  Boyntotiy  23  Vt.,  142;  ScoU 
V.  Saffold^  37  Ga.,  384;  Cox  v.  EaUroad  fiompanyy  44  Ala., 
611;  Scott  V.  Sarrisy  76  N.  0.,  205;  Armistead  v.  Ward^  2 
Patton,  Jr.,  and  H.,  504.  And  to  the  point  that  a  usurious 
agreement  to  extend  discharges  the  surety  where  the  law  does 
not  pronoonce  the  usurious  contract  void,  but  merely  subjects 
the  lender  to  certain  penalties,  see  McOomb  v.  KiMridgey  14 
Ohio,  351;  Hwrhert  v.  Dumonty  3  Ind.,  348;  Cross  v.  Wood, 
30  id.,  378;  White  v.  Whitney ,  51  id.,  124;  Redman  v.  Dejp- 
utyj  26  id.,  338;  Calvin  v.  Wiggam,  27  id.,  489;  Montague 
V.  Mitchell,  28  111.,  481;  Kennedy  v,  Evans,  31  id.,  258; 
WiUmer  v.  Ellison,  72  id.,  302;  Danforth  v.  Semple,  73  id., 
172;  Myers  v.  Batik  of  Fairbury,  78  id.,  258;  Eelley  v. 
GUlasjpie,  12  Iowa,  57.  In  Burgess  v.  Dewey,  33  Vt.,  618, 
and  some  other  cases,  it  is  held  that  the  payment  of  the  usury 
must  be  made  within  the  time  of  the  exteniion,  to  make  the 
consideration  good.  The  evidence  in  this  case  shows  that  the 
bonus  of  $150  for  an  extension  for  three  years  from  August 
8, 1873,  was  paid  July  4, 1876,  or  more  than  thirty  days  be- 
fore the  extension  expired.  An  extension  for  a  very  brief 
time,  as  for  one  day,  has  the  same  effect  as  one  for  a  long  time. 
Fellows  V.  Prentiss,  3  Denio,  512. 

For  the  respondent,  there  were  briefs  by  Howe  cfe  Tourteh 
lotte,  his  attorneys,  with  J.  M.  Morrow,  of  counsel,  and  oral 
argument  by  TFm.  E.  Howe.  They  contended,  among  other 
things,  1.  That,  as  Weston  appears  on  the  face  of  the  notes  as 
joint  maker,  he  could  not  show  by  oral  evidence  that  he  was  a 
mere  surety,  as  that  would  be  an  attempt  to  vary  by  parol  the 
terms  of  the  written  contract.  Charles  v.  Denis,  42  "Wis.,  56; 
Eaton  V.  McMahon,  id.,  484;  Hariis  v.  Ifewell,  id.,  687; 
Prescott  Bank  v.  Camerley,  7  Gray,  217;  Wright  v.  Morse,  9 
id.,  337;  Brown  v.  Butler,  99  Mass.,  179-80;  Way  v.  Butter- 
worth,  108  id.,  509,  513;  Allen  v.  Brown,  124  id.,  77;  Bull 
V.  Allen,  19  Conn.,  101;  Campbell  v,  Tate,  7  Lans.,  370; 
Brown  v.  CuHiss,  2  N.  Y.,  225;  Hendrickson  v.  Hutchinson, 
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6  Dutch.,  180;  Stroop  v.  McKemiej  88  Tex.,  132;  Shriverv. 
Lavejoy^  32  CaL,  574;  Sprigg  v.  Bavk  of  ML  Pleasant^  10 
Pet.,  265;  Ball  v.  GUson,  7  Up.  Canada,  C.  P.,  531;  Strong 
V.  Foster,  84  E.  C.  L.,  201;  Manley  v.  Boy  cot,  2  El.  «fe  BL,  46; 
1  Parsons  on  N.  &  B.,  233;  2  Daniel  on  Neg.  Inst.,  §§  1335-8, 
and  notes;  Story  on  Bills,  §§  253,  425, 432, 435;  Bjles  on  Bills, 
3d  Am.  ed.,  *192.  2.  That  the  surety  is  not  discharged  by  an 
extension  of  time  to  the  principal  where  it  does  not  appear  that 
he  was  injured  by  such  extension,  or  at  least  where  the  evidence 
shows  aflSrmatively,  as  here,  that  he  was  not  injured.  Gardner 
v.Van Noratrandy  13  Wis.,  543;  Barber  v,  Kilhoumj  16  id., 
485, 489-90.  3.  That  thd  agreement  to  extend  for  three  years, 
of  which  evidence  was  offered  and  rejected,  was  an  executory 
agreement,  and  that  that  part  of  the  charge  upon  the  subject  of 
such  agreements,  which  was  excepted  to,  related  clearly  to  ex- 
ecutory agreements,  and  was  correct.  Meiawinkle  v.  Jung,  30 
Wis.,  361;  YiloB  v.  Jones,  1  N.  T.,  286  and  288;  Church  v. 
Maloy,  70  id.,  63;  Abel  v.  Alexander,  45  Ind.,  523  (15  Am. 
Rep.,  270,  275,  277);  Ives  v.  Bosley,  85  Md.,  262  (8  Am.  R., 
411,  415,  416);  Burgess  v.  Dewey,  33  Vt,  618;  Eowell  v. 
Sevier,  4  Leg.  Rep.  (Tenn.),  195;  S.  C,  7  Cent  L.  J.,  475; 
Shaw  V.  Binkard,  10  Ind.,  227,  per  Hanna,  J.;  Brandt  on 
S.  &  G.,  §§  309,  310,  and  cases  there  cited.  From  August  8, 
1873,  to  July  4, 1876,  the  alleged  contract  of  extension  was 
wholly  executory,  and,  being  forbidden  by  law,  could  not  have 
been  enforced  by  either  party.  During  the  last  thirty  days  of 
the  three  years,  after  the  payment  of  the  money,  matters  were 
in  effect  wholly  unchanged;  for  the  $150  paid  as  bonus  could 
have  been  recovered  back  at  any  time  during  that  thirty  days. 
There  was  therefore  not  a  single  moment  during  all  of  the 
three  years,  when  plaintiff  could  have  been  compelled  to  delay 
the  recovery  of  his  money  by  suit,  or  when  Weston,  if  a  surety, 
could  not  have  resorted  to  his  remedies  as  such.  Harris  v. 
Newell,  42  Wis.,  691 ;  Meiswirikle  v.  Jung  and  Shaw  v.  Bink- 
ard, supra;  Goodhue  v.  Palmer,  13  Ind.,  457;  Jenness  v. 
Cutler,  12  Kans.,  500. 
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Cole,  J.  It  is  doubtful  whether  some  of  the  questions  which 
were  so  fully  and  ably  discussed  by  counsel  on  the  argument, 
are  fairly  presented  by  this  record.  For  instance,  whether  or 
not  parol  proof  was  admissible  to  show  that  Weston  signed  the 
notes  in  suit  as  surety,  is  out  of  the  case,  for  the  reason  that 
the  answers  alleged  that  he  executed  the  notes  as  surety,  and 
testimony  was  given  on  the  trial,  without  objection,  to  show 
his  relation  to  the  notes.  That  question  tnay  therefore  be  dis- 
missed without  further  comment. 

We  are  unable  to  agree  with  the  learned  counsel  for  the 
defendants  in  the  position  that  there  is  no  evidence  in  the  case 
worthy  of  credit,  to  support  the  verdict.  To  our  minds  there 
is  sufScient  evidence  to  sustain  it,  even  as  against  the  defend- 
ant Weston.  In  saying  this,  we  do  not  mean  that  there  is  what 
is  called  in  the  books  a  mere  scintilla  of  evidence  in  favor  of 
the  conclusion  reached  by  the  jury,  but  that  there  was  evidence 
upon  which  a  jury  might  proceed  to  find  as  they  did,  within 
the  reasonable  rule  laid  down  on  this  subject  in  Toomey  v.  Z., 
B.  <6  S.  C.Baikoay  Co.,  3  0.  B.,  K  S.,  150;  Jewell  v.  Parry 
13  0.  B.,  909;  Improvement  Co.  v.  Jfunson,  14  Wall.,  448. 
If  the  jury  were  satisfied  that  the  plaintiff  told  the  truth  in 
regard  to  the  transactions  about  which  he  testified,  they  might 
well  have  concluded,  either  that  Weston  was  not  a  surety,  but 
one  of  the  principal  makers  of  the  notes,  or,  if  he  was  a  surety, 
that  the  plaintiff  had  no  notice  of  that  fact  when  the  notes 
were  executed  and  delivered;  of,  finding  that  Weston  was  a 
surety,  and  known  to  be  such  by  the  plaintiff  when  the  notes 
were  given,  then  that  there  was  no  valid  agreement  shown  to 
extend  the  time  of  payment,  so  as  to  exonerate  him  from  lia- 
bility. The  jury  might  have  been  satisfied  that  either  one  of 
the  above  states  of  facts  was  clearly  established,  and  conse- 
quently found  as  they  did.  It  is  true  that  there  was  testimony 
which  directly  and  positively,  in  some  material  points,  contra- 
dicted this  testimony  of  the  plaintiff.  But  the  credibility  and 
weight  of  the  testimony  was  a  matter  exclusively  for  the  jury, 
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and  we  cannot  disturb  the  verdict  because  we  think  they 
reached  a  wrong  conclusion  upon  it.  "We  have  no  right  to  say 
the  jury  erred  in  believing  the  statements  of  the  plaintiff  rather 
than  the  opposing  statements.  It  is  enough  that  there  was 
evidence  from  which  the  jury  might  reasonably  and  properly 
have  found  that  cither  one  of  the  above  propositions  of  fact 
was  true. 

It  is  further  insisted  that  the  court  below  erred  in  exclud- 
ing the  evidence  offered  to  prove  that  the  premium  on  gold 
advanced  between  the  making  of  the  notes  and  the  time  they 
fell  due.  It  is  said  that  the  proposed  testimony  had  a  ten-, 
dency  to  discredit  the  statements  of  the  plaintiff  in  regard  to 
conversations  which  he  testified  he  had  with  Polleys  when 
the  notes  became  due  in  1872,  and  therefore  should  have  been 
admitted.  We  are  unable  to  see  that  the  proposed  testimony 
could  have  any  such  effect  or  tendency.  It  seems  to  be  entirely 
immaterial  and  irrelevant  for  any  purpose.  It  was  not  lim- 
ited to  the  time  when  the  notes  became  due,  which  was  the 
time  the  plaintiff  said  he  told  Polleys  gold  was  falling,  and 
he  was  losing  on  the  premium. 

In  regard  to  the  last  defense  set  up  in  the  answers,  the  court 
in  effect  charged  that,  if  an  agreement  was  entered  into  be- 
tween the  parties  upon  a  sufficient  consideration,  whereby  the 
time  of  payment  upon  the  notes  was  extended  to  August  8, 
1878,  this  would  defeat  the  action  as  to  both  defendants.  The 
jury  were  further  told,  that,  if  the  proof  showed  that  Wes- 
ton was  a  surety  merely,  to  the  knowledge  of  the  plaintiff, 
then  any  agreement  for  an  extension  of  the  time  of  payment 
made  with  the  principal  debtor  upon  a  good  consideration,  and 
without  the  consent  of  the  surety,  would  release  the  surety 
from  all  liability  on  the  notes.  As  to  what  consideration  was 
necessary  to  support  an  agreement  to  extend  the  time  of 
payment,  the  court  also  charged  that  an  agreement  to  pay  a 
bonus  or  interest  in  excess  of  ten  per  cent,  being  illegal, 
would  not  constitute  a  sufficient  consideration;    but  that  an 
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agreement  to  pay  interest  upon  interest  already  accrued  and 
due,  or  to  pay  it  upon  interest  to  become  dae,  after  the  time  it 
became  dne,  not  being  illegal,  would  be  a  good  consideration 
for  an  extension  of  the  time  of  payment.  And  this  brings  us 
to  the  third  ground  assigned  for  reversing  the  judgment,  which 
is  the  error  in  the  ruling  of  the  circuit  court  in  rejecting  cer- 
tain evidence,  and  in  charging  the  jury  that  an  agreement  to 
pay  a  bonus  or  interest  in  excess  of  ten  per  cent  per  annum 
would  be  illegal  and  would  not  support  an  agreement  to  ex- 
tend the  time  of  payment 

As  to  the  first  point,  it  is  necessary  to  observe  that  Polleys 
was  examined  on  the  trial,  and  had  stated,  in  substance,  that 
when  the  year  came  around  in  August,  1873,  plaintiff  reloaned 
the  money  to  him  for  three  years,  upon  the  consideration  of 
$150,  and  also  that  he  was  to  give  the  plaintiff  employment 
any  time  he  wanted  to  work  during  that  time.  He  was  then 
asked  this  question:  '^At  what  rate?''  This  question  was 
objected  to,  for  the  reason  that  the  agreement  was  usurious 
and  void,  and  because  it  was  an  attempt  to  vary  the  terms 
of  a  written  contract  by  parol  evidence.  This  objection  was 
sustained.  It  is  not  clear  whether  the  question  referred  to  the 
wages  to  be  paid  plaintiff  for  his  work,  or  to  the  rate  of  interest 
to  be  paid  on  the  notes.  Assuming,  however,  that  it  related 
to  the  latter,  we  suppose  it  too  plain  for  argument  that  the 
defendant  might  prove  by  parol  the  usurious  agreement,  if  one 
was  made.  Parties  do  not  generally  reduce  their  usurious 
contracts  to  writing,  and  unless  the  real  agreement  could  be 
shown  by  parol,  the  statute  would  practically  be  evaded  in  all 
cases.  It  is  said  by  plaintiff's  counsel,  that  the  proposed  evi- 
denoe  was  inadmissible  under  the  allegations  of  the  answer. 
But  this  is  a  mistake;  for  Polleys^  in  his  answer,  states  that 
plaintiff  proposed  to  loan  him  the  money  for  three  years  from 
the  eighth  of  August,  1873,  upon  condition  that  he  would  pay 
a  bonus  of  $50  a  year;  that  he  accepted  the  proposition;  that 
the  time  of  payment  was  extended;  and  that  he  paid  under 
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the  agreement  $150  for  the  extension.  Bat  we  think  the  trae 
answer  to  be  given  to  this  exception  is,  that  the  defendant 
could  not  have  been  prejudiced  by  the  ruling,  because  the  wit- 
ness subsequently  testified  fully  as  to  all  the  agreements  setup 
in  his  answer  to  extend  the  time  of  payment,  and  the  consid- 
eration for  these  extensions,  especially  about  the  one  made  in 
August,  1873.  And  he  leaves  the  matter  in  much  doubt, 
whether  in  fact  any  agreement  to  extend  the  time  of  payment 
was  at  that  time  entered  into.  He  says  that  he  paid  the  plaint- 
ijBE  $150  about  the  fourth  of  July,  1876;  that  he  understood 
he  was  paying  this  as  a  bonus  on  the  money  which  he  agreed 
to  pay  each  year;  that  previous  to  this  time  the  plaintiff  came 
to  him  and  said  he  would  not  take  money  under  that  contract 
(evidently  referring  to  the  memorandum  on  the  notes  that,  if 
interest  was  not  paid  annually,  the  interest  was  to  draw  in- 
terest, which  memorandum  Pollet^B  says  he  wrote  two  or  three 
months  after  the  notes  were  given),  because  he,  the  plaintiff, 
had  been  told  that  it  made  the  note  worthless.  PoUeya  re- 
plied it  made  no  difference  to  him,  and  the  plaintiff  wanted  it 
to  be  considered  as  a  bonus  instead  of  compound  interest 
The  testimony  of  Polleys,  as  contained  in  the  bill  of  excep- 
tions, is  vague  and  very  unsatisfactory.  He  nowhere  positively 
states  that  there  was  any  such  agreement  made  as  is  set  out  in 
his  answer,  and  we  are  inclined  to  think  none  such  was  made. 
At  all  events,  the  error  in  excluding  the  question  referred  to 
above,  in  the  first  instance,  was  cured  by  the  subsequent 
examination  of  the  witness  upon  the  same  subject 

The  point  made  upon  the  charge  we  deem  untenable.  The 
proposition  contained  in  the  charge  is,  that  an  executory 
usurious  agreement  to  extend  the  time  of  payment,  being 
illegal,  was  not  a  good  consideration  in  law  for  any  agree- 
ment whatever,  and  did  not  release  the  surety.  Such  was  the 
decision  of  this  court  in  Meiewinkle  v.  Jung,  30  Wis.,  361, 
which  we  think  lays  down  the  correct  rule  on  the  subject 
See  also  RiUy  v.  Gregg,  16  Wis.,  667,  and  note  of  C.  J. 
Dixon  at  the  end  of  the  case. 
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This  case  was  argued  upon  the  assumption  that  the  court 
held  that  an  usurious  agreement  which  had  been  executed  by 
the  payment  of  the  usury,  on  the  part  of  the  borrower,  would 
not  support  such  an  agreement  to  extend  the  time  of  pay- 
ment; but  it  is  very  obvious  that  this  is  not  the  meaning  of 
the  charge.  The  court  was  speaking  of  an  agreement  to  pay 
and  receive  more  t}ian  legal  interest.  Whether  the  same  rule 
would  obtain  in  case  of  an  execated  agreement,  is  a  question  not 
passed  upon  in  the  charge,  and  not  presented  to  this  court  for 
decision. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kasson  and  another  vs.  The  Estate  of  Bbockbh. 

Appeal  fbohPbobatb  Court:  Notice:  Bond.  (U  2)  Form  of  order 
for  service  of  notice  of  appeal,  (3)  Waiver  of  attch  service.  (4)  Ser- 
vice in  fact  supports  jurisdiction  of  circuit  court.  (6)  Serving  notice 
on,  andfiUng  it  with,  county  judge.  (6)  Appeal  bond  executed  in  firm 
name.  (1)  To  whom  bond  should  run.  (8)  May  he  good  though  not 
strictly  cot\formed  to  statute.    (9)  Case  stated:  bond  held  good, 

1.  An  order  for  service  of  notice  of  an  appeal  from  the  connty  court  to  the 

circait  court,  directing  in  terms  that  such  service  be  "  upon  the  adverse 
party,"  without  naming  him,  followed  by  service  upon  the  proper  party, 
is  good  (Nelson  v.  Clongland,  15  Wis.,  8®2);  and  where  the  administra- 
tors  of  an  estate  are  the  adverse  parties,  an  order  for  service  upon  certain 
persons  by  name,  followed  by  service  upon  them,  would  also  be  good,  if 
sodi  persons  were  in  fact  the  administrators. 

2.  Whether,  where  there  are  several  administrators,  an  order  for  service  upon 

one  of  them  only  by  name,  would  be  sufficient,  is  not  here  determined. 

3.  Where  there  has  been  no  sufficient  service  of  notice  of  appeal,  the  appear- 

ance of  the  adverse  parties  in  the  circuit  court,  and  their  motion  to  dis- 
miss  the  appeal  based  in  part  on  other  than  jurisdictional  grounds,  is  a 
waiver  of  all  defects  in  the  service. 

4.  The  &ct  that  "  there  was  no  evidence  that  notice  of  the  appeal  was  given,** 

at  the  time  when  a  motion  to  dismiss  the  appeal  was  made,  is  not  juris- 
dictional; and  its  assignment  as  ground  of  dismissal  is  an  implied 
admission  that  the  notice  was  in  &ct  served. 
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5.  An  appeal  from  an  order  of  the  county  coort  disallowing  a  claim  against 

an  estate  should  not  be  dismissed  on  the  ground  that  no  notice  of  the 
appeal  has  been  served  on  the  county  judge  or  filed  in  his  office;  the 
statute  not  requuring  any  such  service  or  filing. 

6.  Where,  on  appeal  from  the  disallowance  of  a  claim  of  partners  in  their 

firm  name,  the  appeal  bond  is  executed  in  the  firm  name,  the  presump- 
tion, in  the  absence  of  all  proof,  is,  that  it  was  so  executed  as  to  bind 
both  partners,  and  the  mode  of  execution  is  approved. 

7.  Such  a  bond  running  to  "  A.,  B.  and  C,  administrators,**  etc.,  satisfies 

the  statute  requiring  it  to  run  to  the  advene  parties,  where  the  persons 
named  were  in  &ct  the  administrators;  and  although  the  words  "  admin- 
istrators,**  etc.,  might  in  some  contracts  be  held  mere  descripHopefsonaf, 
they  could  not  be  so  held  in  an  action  upon  such  a  bond. 

8.  If  the  bond  on  appeal  from  the  probate  court  substantially  covers  the  pro- 

visions of  the  statute,  and  secures  to  the  appellee  all  that  the  law 
designed  for  him,  it  is  sufficient,  although  it  does  not  follow  the  language 
of  the  statute. 

9.  The  condition  of  the  bond  required  by  the  statute  is,  that  appellant 

'*  shall  prosecute  his  appeal  to  effect,  and  pay  all  damages  and  costs 
which  may  be  awarded  against  him.'*  R.  S.  1858,  ch.  101,  sec.  21. 
The  condition  of  the  bond  here  in  question  is,  that  appellants  will 
'*  pay  all  damages  and  costs  that  may  be  awarded  against  them,  in  case 
they  shall  fail  to  obtain  a  reversal  of  the  decision  (describing  it),  and  that 
they  will  diligently  prosecute  such  appeal,  without  any  fraud  or  other 
delay."    Held,  sufficient 

APPEAL  from  the  Circuit  Court  for  JF'ond  du  Lac  County. 

A.  C.  Kasson  and  F.  W.  Noyes  filed,  in  the  county  court 
of  Fond  du  Lac  county,  a  claim  against  the  estate  of  Brocker, 
for  $619.88.  No  commissioners  having  been  appointed  to 
determine  claims  against  said  estate,  the  county  judge  consid- 
ered and  disallowed  the  claim  in  question.  An  appeal  was 
allowed  and  taken  from  this  decision,  a  bond  given,  and  the 
papers  certified  to  the  circuit  court.  Defendant  appeared  in 
that  court,  and  moved  to  dismiss  the  appeal  (stating  sixteen 
reasons  for  such  dismissal),  and  for  such  other  or  further  relief 
as  might  be  just,  and  for  the  costs  of  the  motion;  and,  from 
an  order  denying  such  motion,  it  appealed  to  this  court 

Certain  facts  are  more  fully  stated  in  the  opinion. 

For  the  appellant,  there  were  briefs  by  Giffin  &  WilliamSf 
and  oral  argument  by  Mr.  Giffin. 
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For  the  respondents,  there  was  a  brief  by  Hauaer  cfe  Coir- 
many  and  oral  argument  bj  Mr.  Colman. 

Taylor,  J«  The  reasons  urged  in  this  court  by  the  learned 
counsel  for  the  appellant,  for  the  reversal  of  the  order  of  the 
circuit  court,  are  substantially  the  following:  firsts  that  there 
was  no  proper  application  to  the  county  court  for  an  appeal; 
second,  that  no  notice  of  the  appeal  had  been  served  on  the 
adverse  party,  or  upon  the  county  judge,  add  none  filed  in  the 
office  of  the  county  judge;  thirds  that  the  county  judge  made 
no  order  directing  the  manner  in  which  the  appeal  should  be 
served;  fourth,  that  there  was  no  evidence  that  the  notice  of 
appeal  had  been  given  to  the  adverse  party;  fifth,  that  the 
band  given  on  such  appeal  was  insufficient,  and  not  in  con- 
formity to  the  requirements  of  the  statute. 

The  record  of  the  proceedings  returned  and  filed  in  the  cir- 
cuit court  by  the  county  judge,  duly  certified  by  him,  shows 
that  the  respondents  presented  a  claim  against  the  appellant 
estate  for  the  sum  of  $619.88;  that  the  county  court  made  an 
order  disallowing  the  whole  of  such  claim  on  the  15th  day  of 
April,  1878;  that  on  the  12th  day  of  June,  \Vl%  the  claim- 
ants filed  with  the  judge  of  the  county  court  a  paper,  of 
which  the  following  is  a  copy: 
"  In  Probate  Court,  Fond  du  Lac  County.    In  the  matter  of 

the  claim  of  A.  C.  Kaaaon  and  F.  W.  Noyea  v.  The  Estate 

of  P.  Brocker. 

'^  This  cause  having  come  on  for  hearing,  and  the  claim  of 
the  claimants  having  been  disallowed,  by  decision  of  the 
county  judge  acting  as  commissioner,  on  the  15th  day  of 
April,  1878,  these  claimants,  being  aggrieved  by  such  decision, 
hereby  petition  and  make  application  for  the  right  of  appeal 
herein. 

"Dated  June  10, 1878. 
(Signed)    "A.  C.  Kasson  and  F.  W.  Notes,  Claimants. 

"By  Hausee  &  CoLMAK,  their  attorneys." 
Vol.  XLVn.  — 6 
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On  the  back  of  this  paper  was  the  following  indorse- 
ment: 

"  Filed,  and  appeal  allowed,  this  12th  day  of  Jane,  A,  D. 
1873.  Geo.  Perkins,  County  Judge.'* 

On  the  same  day,  the  county  judge  made  the  following 
order: 
"In  the  matter  of  the  claim  of  A.  C.  Kasaon  and  F.   W, 

Noyea  v.  The  Estate  of  PhiUp  Brocker. 

^'  The  claimants  herein  having  made  an  application  for  the 
right  of  appeal  from  the  decision  of  the  county  court  sitting 
as  commissioners,  and  having  filed  their  bonds  as  required  by 
statute;  it  is 

"  Ordered^  that  said  appeal  be  allowed,  and  said  bond  be 
approved,  and  that  notice  of  such  appeal  and  of  the  hearing 
of  the  same  bo  served  on  Rudolph  Ebert,  one  of  the  adminis- 
trators of  said  estate  of  P.  Brocker,  at  least  twelve  days  before 
the  next  term  of  the  circuit  court. 

"Dated  June  12, 1878. 

"  By  the  Court, 

"  Geo.  Perkins,  County  Judge." 

This  record  shows  that  the  persons  appealing  from  the  order 
of  the  county  judge,  acting  as  commissioner  to  adjudicate 
claims  against  the  estate  of  Brocker,  presented  a  claim  against 
said  estate  for  a  sum  exceeding  $20,  and  that  the  whole  claim 
was  disallowed;  that,  within  sixty  days  after  such  disallow- 
ance, the  claimants  presented  and  filed  a  written  application 
for  an  appeal  from  such  order;  that  such  appeal  was  allowed 
by  the  county  judge,  and  a  bond  on  such  appeal  was  given  and 
approved  by  such  judge,  and  an  order  made  by  him  requiring 
the  appellants  to  serve  the  notice  of  the  appeal  upon  one  .of 
the  administrators  of  the  deceased  twelve  days  before  the  com- 
mencement of  the  next  term. of  the  circuit  court  for  Fond  du 
Lac  county.  We  think  this  record  shows  a  substantial  com- 
pliance with  the  statute.  Sees.  20-23,  ch.  101,  R  S.  1858; 
Tay.  Stats.,  pp.  1229-30;  Hardwick  v.  The  Estate  of  Du- 
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ehaine,  32  Wis.,  156.  That  there  was  an  application  for  an 
appeal,  within  the  meaning  of  the  statute,  snfficientlj  appears 
from  this  record.  There  was  proof  of  service  of  a  notice  of 
the  appeal  by  leaving  a  copy  of  such  notice  with  the  wife  of 
one  of  the  administrators  of  the  estate.  The  county  judge 
ordered  that  service  of  said  notice  should  be  upon  B.  Ebert, 
one  of  the  administrators.  It  is  urged  that  tiiis  order  was 
void;  that  the  order  should  have  directed  the  notice  to  be 
served  upon  the  adverse  party,  without  naming  the  party. 
That  an  order  made  in  that  general  form  would  be  good  when 
the  proof  sliows  that  it  was  in  fact  served  upon  the  adverse 
party,  was  decided  in  NeUon  v.  Clonglandj  16  Wis.,  392;  and 
we  have  no  doubt  but  an  order  directing  it  to  be  served  upon 
the  person  or  persons  who  are  in  fact  the  adverse  parties,  would 
be  eqnally  good,  provided  it  was  properly  served  upon  such 
persons  so  named  in  the  order.  Rudolph  Ebert  was  an  ad- 
verse party  in  this  case,  and  a  proper  party  on  whom  to  serve 
the  notice,  and,  perhaps,  in  the  absence  of  any  evidence  of  col- 
lusion on  his  part  with  the  claimants,  a  direction  to  serve  on 
him  alone  would  be  good,  although  there  were  two  other  acting 
administrators.  It  is,  however,  unnecessary  to  decide  ths^t 
question  in  this  case. 

Admitting  that  the  service  should  have  been  upon  all  of  the 
administrators,  or,  if  not  served  upon  all  the  adverse  parties, 
that  the  proof  of  service  upon  Ebert  should  hdve  shown  that 
he  could  not  be  found  in  the  county,  and  that  the  person  who 
served  the  notice  by  copy  explained  the  contents  thereof  to 
the  person  with  whom  he  left  it,  we  still  think  the  appeal 
should  not  have  been  dismissed  for  either  of  these  defects,  for 
the  reason  that  the  adven»e  parties  appeared  generally  in  the 
circuit  court  by  their  attorneys,  by  obtaining  and  arguing  the 
motion  to  show  cause  why  the  appeal  should  not  be  dismissed, 
and  thereby  waived  all  irregularities  in  the  service  of  the  notice 
of  appeaL  The  motion  to  dismiss  was  not  confined  to  the 
point  that  there  had  been  no  proper  service  of  the  notice  of 
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the  appeal,  and  that  therefore  the  appellate  court  had  not 
obtained  juriBdiction  of  the  parties  defendant,  nor  to  other 
matters  which  went  solely  to  the  jurisdiction  of  the  appellate 
court 

One  ground  which  was  made  in  the  motion  to  dismiss,  and 
urged  upon  the  court,  was,  'Hhat  there  was  no  evidence  that 
the  notice  of  the  appeal  had  been  given  to  the  adverse  party." 
This  was  clearly  not  a  question  which  went  to  the  jurisdiction 
of  the  appellate  court  The  fact  of  service  gives  the  court  jur- 
isdiction. If  there  had  in  fact  been  a  proper  service  of  the 
notice  upon  the  adverse  party,  the  evidence  might  have  been 
filed  after  the  motion  was  made,  and  the  motion  would  have 
been  defeated  thereby,  so  far  as  that  ground  was  a  reason  for 
granting  the  same.  Sec.  24,  ch.  101,  B.  S.  1858,  requires  that 
the  party  appealing  shall  cause  proper  evidence  of  the  service 
of  the  notice  of  the  appeal  upon  the  adverse  party,  according 
to  the  order  of  the  county  court,  to  be  filed  in  the  circuit  court 
at  or  before  the  first  day  of  the  next  term  of  such  court  after 
the  appeal  is  allowed.  It  is  evident,  however,  that  the  filing 
of  such  evidence  is  not  a  matter  which  goes  to  the  jurisdiction 
of  the  appellate  court,  and  that  such  evidence  may  be  waived 
by  the  appearance  of  the  adverse  party  in  the  appellate  court, 
and  going  to  trial  upon  the  merits  of  the  case.  A  motion  to 
dismiss  the  appeal  on  the  ground  that  there  was  no  evidence 
filed  in  the  circuit  court  of  the  service  of  the  notice  of  the 
appeal,  by  implication  admits  that  there  was  a  service  in  fact, 
and  therefore  admits  the  jurisdiction  of  the  court  over  the  per- 
son of  the  appellant 

Two  other  reasons  assigned  in  the  motion  to  dismiss  the  ap- 
peal were  not  jurisdictional —  "that  no  notice  of  appeal  had 
been  served  on  the  county  judge,  and  no  notice  of  appeal  had 
been  filed  in  the  oflSce  of  the  county  judge."  Neither  of  these 
things  is  required  by  the  statute;  and,  although  it  might  be 
good  practice  to  do  both,  still  the  want  of  either  or  both  would 
not  divest  the  appellate  court  of  jurisdiction  to  try  the  cases. 
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That  the  appearance  of  the  defendants,  and  their  making  the 
motion  to  dismiss  the  appeal  for  the  causes  set  forth  in  the 
motion,  was  a  general  appearance  in  the  case,  and  a  waiver  of 
anj  defects  in  the  service  of  the  notice  of  appeal,  is  f ally  sus- 
tained by  the  following  decisions:  Orantier  v.  Hosecrancey  27 
"Wis.,  488;  Anderson  v.  Cohurny  id.,  658;  Alderson  v.  White^ 
32  Wis.,  308;  Buthe  v.  B.  B.  Co.y  37  Wis.,  344. 

The  fifth  general  groand  foi*  urging  that  the  appeal  should 
have  been  dismissed,  is,  that  the  bond  given  was  not  such  as 
the  statute  requires. 

The  first  and  principal  objection  to  the  bond  is,  that  it 
is  given  bj  Sasson  &  Koyes  as  principals,  without  adding 
their  initials  or  giving  their  names  in  full;  that  they  have 
given  a  bond,  in  fact,  as  partners,  and  not  as  individuals  By 
an  examination  of  the  record  of  the  proceedings  on  the  claim 
returned  by  the  county  court  to  the  circuit  court,  it  will  be 
seen  that  the  claim  was  presented  by  them  in  their  name  as 
partners,  '^  £asson  &  Noyes;"  and  the  judge,  in  his  order  dis- 
allowing the  claim,  recites  the  claim  as  the  claim  of  '^Sasson 
&  Noyes "  against  the  estate  of  Brocker,  and  disallows  the 
claim  as  the  claim  of  ^^Kasson  &  Koyes."  We  think  it  was 
regular,  therefore,  for  the  claimants  to  give  their  bond  in  their 
partnership  name,  and  that  there  can  be  no  exception  to  it 
upon  that  ground.  As  the  bond  was  approved  by  the  county 
judge,  in  the  absence  of  all  proof  upon  the  subject,  it  must 
be  presumed  it  was  executed  so  as  to  bind  both  the  partners. 
A  bond  signed  by  one  partner  in  the  partnership  name  will  bind 
all  the  partners  consenting  to  such  signature.  Story  on  Part- 
nership, §§  120-122;  Cody  v.  Shepherd,  11  Pick.,  405,  406; 
Oram  v.  Seton,  1  Hall,  K  T.,  262;  Wilson  v.  Hunter^  14 
Wis.,  683;  Waterman  v.  Dutton,  6  Wis.,  265;  Parsons  on 
Partnership,  194-6,  and  notes;  Lindley's  Law  of  Partner- 
ship,  278. 

If  the  partners  are  bound  by  the  bond,  then  they  have 
promised  to  pay,  and  have  bound  their  heirs.    We  do  not 
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think  there  is  any  force  in  the  objection  that  the  bond  does  not 
run  to  the  adverse  party.  It  is  admitted  that  the  adminis- 
trators are  the  adverse  party  in  this  case,  and  the  bond  runs  to 
them  by  name,  and  they  are  designated  in  the  bond  as  the  ad- 
ministrators  of  Brocker's  estate.  There  can  be  no  doubt  but 
that,  upon  a  breach  of  this  bond,  the  administrators  as  such 
could  maintain  an  action  thereon.  The  meaning  of  the  bond 
is  quite  as  clear  as  though  the  word  "as  "  had  been  inserted 
between  their  names  and  their  title,  *' administrators,  etc"  It 
is  true  that  courts  have  held  that  the  words  "administrator, 
etc.,"  placed  after  the  name  of  a  person  in  a  contract,  may  be 
treated  as  deacriptio persoruBy  and  that,  notwithstanding  such 
words,  an  action  upon  such  contract  may  be  maintained  by  or 
against  the  party  in  his  individual  name;  but  this  rule  would 
not  apply  to  a  bond  required  by  statute  to  be  given  to  them 
in  their  representative  capacity  in  a  judicial  proceeding.  The 
circumstances  under  which  the  bond  was  given  would,  in  such 
case,  give  it  a  different  construction. 

It  is  claimed  that  the  bond  given  is  not  the  bond  required 
by  the  statute,  and  therefore  the  circuit  court  obtained  no  juris- 
diction of  the  appeal.  If  tho  bond  given  is  not  substantially 
the  bond  required  by  statute,  then,  according  to  the  decision 
of  this  court  in  Hardwich  v.  DticJiaine,  32  Wis.,  155-168,  the 
appeal  should  have  been  dismissed.  The  statute  requires  that 
the  condition  of  the  bond  shall  be,  "  that  he  [the  appellant] 
shall  prosecute  his  appeal  to  effect,  and  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  such  appeal." 
Sec.  21,  ch.  101,  R  S.  1858.  The  condition  in  the  bond  given 
is,  "  to  pay  all  damages  and  costs  that  may  be  awarded  against 
them  [the  appellants]  in  case  they  shall  fail  to  obtain  a  reversal 
of  the  decision  of  the  judge  of  the  probate  court  for  Fond  du 
Lac  county,  rendered  April  13,  1878,  on  a  claim  of  said  Kas- 
son  &  Noyes  against  the  said  estate  of  P.  Brocker,  from  which 
said  decision  the  said  Easson  &  Noyes  have  appealed  to  the 
circuit  court  of  Fond  du  Lac  county;  and  further,  that  they 
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will  diligently  prosecate  such  appeal  without  any  fraad  or 
other  delay." 

If  the  condition  of  this  bond  had  omitted  the  words  <<  in 
ease  they  shall  fail  to  obtain  a  reversal  of  the  decision  of  the 
judge,''  etc,  giving  a  description  of  the  judgment  appealed 
from,  it  would  clearly  have  been  a  substantial  compliance  with 
the  statute.  The  first  clause  would  very  clearly  have  rendered 
the  obligors  liable  to  pay  all  costs  and  damages  awarded 
against  them  on  the  appeal;  and  the  last  clause  was  certainly 
a  condition  to  prosecute  the  appeal  to  effect;  for  if  it  was 
prosecuted  with  diligence,  and  without  fraud  or  delay,  the 
prosecution  would  necessarily  be  a  prosecution  "to  effect." 
The  words  "  to  effect,"  as  used  in  the  statute,  do  not  mean 
that  the  appellant  shall  prosecate  his  appeal  to  a  successful 
issue  in  his  favor,  but  that  he  will  prosecute  the  same  with 
due  diligence  to  a  final  issue  or  judgment,  whether  successful 
or  not.  This  is  clear  from  the  words  in  the  statute  which  im- 
mediately follow  the  condition,  "and  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  such  appeal." 
Taking  the  two  parts  of  the  condition  of  the  bond  as  pre- 
scribed by  the  statute,  they  can  mean  nothing  more  nor  less 
than  that  the  appellant  shall  prosecute  his  appeal  to  a  final 
judgment,  and,  if  defeated,  will  pay  all  costs  and  damages 
which  may  be  awarded  against  him;  and  it  implies  all 
there  is  in  the  condition  of  the  bond  given  in  this  case, 
omitting  the  clause  above  indicated.  A  prosecution  to  effect 
implies  a  diligent  prosecution,  without  fraud  or  unnecessary 
delay. 

Do  the  words  following  the  first  condition  in  this  bond 
change  the  liability  which  the  obligors  would  be  under  to  the 
obligees  if  they  had  been  omitted,  to  the  prejudice  of  such 
obligees?  We  think  not.  They  may  therefore  be  treated  as 
surplusage,  or  as  not  substantially  changing  the  condition  of 
the  bond  required  by  statute.  If  the  words,  "  in  case  they 
shall  fail  to  obtain  a    reversal  of  the  decision  of  the  county 
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judge,''  limit  the  obligation  to  pay  all  costs  and  damages 
which  may  be  awarded  against  them,  such  limitation  is  not 
prejudicial  to  the  rights  of  the  obligees,  because  the  appellate 
court  would  ha7e  no  right  to  award  damages  and  costs  against 
the  appellants  upon  their  appeal,  which  would  be  recoverable 
upon  the  statutory  bond,  except  upon  the  final  determination 
of  the  case.  And  certainly  the  court  could  not  award  dam- 
ages or  costs  against  the  appellants  in  case  they  succeeded  in 
rerersing  the  decision  of  the  county  judge  disallowing  their 
claim.  If,  therefore,  the  appeal  should  be  dismissed,  or 
a  final  judgment  be  rendered  in  the  circuit  court  against  the 
appellants,  the  costs  and  damages  awarded  against  the  appel- 
lants could  be  collected  as  well  under  the  conditions  of  this 
bond  as  under  the  conditions  prescribed  by  the  statute,  as  in 
either  case  the  appellants  would  have  failed  to  reverse  the  de- 
cision of  the  county  judge  appeal^  from;  and,  as  the  court 
would  have  no  power  to  award  costs  or  damages  against  the 
appellants  in  any  other  case,  the  obligee  in  the  bond  is  not 
prejudiced  by  the  supposed  limitation. 

The  rule  applicable  to  bonds  in  cases  of  this  kind  is,  that 
if  the  bond  substantially  covers  the  provisions  of  the  statute, 
and  secures  to  the  appellee  all  that  the  law  designed  for  him, 
it  is  sufficient.  The  language  of  the  statute  need  not  be 
adopted.  Smith  v.  Noroal^  2  Code  R.,  14;  Doolittle  v.  Din- 
inn^j  31  N.  T.,  350;  Coleman  v.  Eowe^  4  Sm.  &  M.,  747. 

We  think  the  bond  filed  in  this  case  comes  within  the  rule 
laid  down  in  these  decisions;  that  it  is  in  substance  the 
same  as  the  one  required  by  statute;  that  the  additions  in  it, 
not  required  by  the^ statute,  do  not  prejudice  the  obligees;  and 
that  it  is  therefore  a  sufficient  bond.  As  was  said  by  the 
present  chief  justice  of  this  court  in  MulUn^a  Appeal^  40 
Wis.,  154-156:  "  It  is  always  the  duty  of  all  courts,  where  it 
can  be  done,  to  overcome  and  disregard  such  clerical  errors,  ut 
res  magis  valeat  qtcam  pereaV^  This  remark  may  be  applied, 
not  ojily  to  the  objection  to  the  form  of  the  bond,  but  to  all 
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the  other  objections  to  the  regularity  of  the  proceedings  in 
this  case. 

By  the  Court,  —  The  order  of  the  circuit  court  is  affirmed, 


Eedman  and  others  vs.  The  Haetfobd  Fire  Insubakob 

COMPANT. 

Insubancb  against  Fire.  (1-3)  General  rules  of  construction.  (4,  5) 
Case  stated:  Application  and  policy  construed:  Warranties:  Promis- 
sory undertakings. 

1.  A  stipulation  in  an  application  ixx  fire  insnranoe,  constraed,  in  a  doubt- 

ful case,  most  stronglj  against  the  insurer,  by  whom  it  was  framed. 

2.  In  a  doubtful  case,  that  construction  of  a  contract  which  will  save  it,  is 

to  be  preferred  to  one  which  will  destroy  it. 

8.  The  use  of  the  word  "  warranty  '*  in  a  contract  will  not  always  control  its 
construction;  as  there  may  be  a*  warranty  without  use  of  that  word, 
and  its  use  will  not  always  create  one. 

4.  An  application  fc»:  insurance  against  fire,  on  a  printed  form  furnished  by 
the  company,  contained  over  a  hundred  interrogatories,  with  answers 
thereto,  and  a  statement  that  the  applicant  coTenants  and  agrees  with 
the  company  *'  that  the  foregoing  ia  a  just,  full  and  true  exposition  of 
all  the  fects  and  drcnmstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are 
knoum  to  the  applicant  and  are  material  to  the  risk;  and  the  same  is 
hereby  made  a  condition  of  the  insurance  and  a  warranty  on  the  part  of 
the  assured.'*  The  poli<^  provides  that  the  application  *'  shall  be  con- 
sidered a  part  of  this  poUcy,  and  a  warranty  by  the  assured.**    Held, 

(1)  That  the  stipulation  in  the  policy  that  the  application  shall  be 
considered  a  warranty  by  the  assured,  must  be  construed  to  mean  such 
a  warranty  as  is  stipulated  in  the  application  itself. 

(2)  That  the  clause,  "  so  far  as  the  same  are  knoum  to  the  applicant,'^ 
etc.,  is  not  an  additional  stipulation  that  the  assured  has  stated  all  facts 
known  to  him  material  to  the  risk,  though  not  called  for  in  the  interrog- 
atories; but  it  qualifies  the  preceding  clause,  changing  it  from  an  abso- 
lute covenant  that  all  the  answers  are  true,  to  a  covenant  that  they  are 
tme  "  so^far  as  known,**  etc. 

(3)  That  in  an  action  upon  the  policy,  therefore,  it  cannot  be  held  void 
merely  becaose  the  application  contains  some  false  statements  of  fact, 
bnt  it  most  be  shown  that  these  were  known  by  the  assured  to  be  false, 
and  were  material  to  the  risk.    And  as  to  a  promissory  or  continuing 
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mndertaMnflr,  trae  when  made  but  afterwards  departed  from^  it  most 
appear  that  the  change  increased  the  risk,  and  was  thos  material. 
5.  To  the  qnestion,  what  material  was  nsed  in  labricatingthe  machinery,  the 
assured  answered,  *'  Lard  and  sperm  oil;**  and  te  the  qaestions,  whether 
the  machinery  was  regulariy  oiled,  and,  if  so,  by  whom  and  how  often, 
the  answer  was:  '*  Yes,  by  engineer  and  miller,  as  often  as  necessary.** 
The  proof  was,  that,  during  the  whole  life  of  the  policy,  an  oil  known  as 
"  Fine  Engine  Oil  **  was  constantly  used  in  the  mill  for  lubricating  pur- 
poses, and  that  the  machinery  was  not  usually  oiled  by  the  engineer  or 
miller,  but  by  another  person  specially  employed  by  plaintifis  for  that 
purpose.  Held,  that  the  insurer  could  not  escape  liability  on  these  facts, 
without  proof  that  the  use  of  said  ''Fine  Engine  Oil,**  instead  of  lard 
and  sperm  oil,  was  kno?m  to  the  assured,  or  that  the  risk  was  increased 
by  the  fact  that  some  person  other  than  the  miller  or  engineer  usually 
oiled  the  machinery. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  on  a  policy  of  insurance  issued  by  the  defendant  on 
certain  machinery  of  the  plaintiffs  in  their  flouring  mill  in 
the  city  of  Prescott  A  written  and  printed  application  for 
the  insurance,  signed  by  the  plaintiffs,  preceded  the  policy. 
This  application  is  in  the  usual  form,  of  questions  by  the 
insurer,  relating  to  numerous  matters  supposed  to  affect  the 
risk,  and  the  answers  of  the  plaintiffs  thereto.  It  closes  with 
the  following  stipulation:  "And  the  said  applicant  hereby 
covenants  and  agrees  to  and  with  said  company,  that  the 
foregoing  is  a  just,  full  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation,  value 
and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant  and  are  material  to  the  risk,  and  the 
same  is  hereby  made  a  condition  of  the  insurance,  and  a 
warranty  on  the  part  of  the  assured."  The  policy  provides 
that  the  application  "  shall  be  considered  a  part  of  this  policy, 
and  a  warranty  by  the  insured." 

The  case  is  more  fully  stated  in  the  opinion. 

The  court  below  rendered  a  judgment  of  nonsuit  against 
the  plaintiffs;  from  which  they  appealed. 

For  the  appellants,  there  was  a  brief  by  J.  S.  Whitej  their 
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attorney,  with  VUas  db  Bryanty  of  counsel,  and  oral  argu* 
ment  bj  Win.  F.  VUclb.  They  contended,  among  other  things, 
that  if  there  was  a  "promissory  warranty  "  by  the  assured,  a 
breach  of  which  is  relied  upon  to  avoid  the  policy,  the  burden 
was  upon  the  defendant  to  prove  such  breach  (TroyF.  Ins,  Co. 
V.  CarperUery  4  Wis.,  20;  Cassaciav.PlMBnixIns.  Oo.y  28  CaL, 
628;  Lounabury  v.  Ins.  Co.y  8  Conn.,  459;  Mut.  Ben.  L.  Ins. 
Co.  V.  Cannon^  48  Ind.,  264;  Comm.  Ins.  Co.  v.  Moningery 
18  id.,  852;  Forbes  v.  Ins.  Co.y  16  Gray,  249;  Flynn  v.  Ins. 
Co.y  17  La.  Ann.,  135);  that  the  defense  set  up  in  the  answer, 
in  respect  to  the  lubricator  used,  was,  that  plaintiffs  had  used 
"a7^  inferior  and  far  less  safe  oU^^  whose  use  may  have 
caused  the  fire,  and  defendant  should  be  confined  to  that  defense 
(Wood  on  Ins.,  830);  that  plaintiffs'  evidence,  giving  it  a  favor- 
able construction  for  them  (Irnkoff  v.  liailway  Co.y  23  Wis., 
683-4),  tended  to  prove  that  the  oil  which  they  used  was  in  fact 
composed  of  lard  and  sperm  oil,  and  therefore  the  nonsuit  was 
error;  that  at  least  plaintiffs'  evidence  showed  that  they  had 
exercised  ordinary  care  and  diligence  to  obtain  an  article  com- 
posed of  lard  and  sperm  oil,  and  had  used  the  "  Fine  Engine 
Oil "  in  good  faith,  believing  that  it  was  so  composed,  and  this 
was  all  that  could  be  required  of  them.  Wood  on  Ins.,  144^ 
827,  848;  Bronson  v.  Wimany  10  Barb.,  426;  Svnnnerton  v. 
Ins.  Co.y  37  K  T.,  189;  Marshall  v.  Am.  Eosp.  Co.y  7  Wis., 
20.  As  to  the  construction  of  the  contract,  they  argued  that 
the  understanding  and  intention  of  the  insured  are  to  be  con- 
sidered equally  with  those  of  the  insurer;  that  the  writing 
should  in  fact  be  construed  un&vorably  to  the  insurer,  by  whom 
it  is  prepared,  rather  than  to  the  party  who  receives  it  (Wood 
on  Fire  Ins.,  §  171);  that  plaintiffs,  as  sensible  men,  can 
hardly  be  supposed,  without  clear  evidence  of  the  fact,  to  have 
agreed,  that,  during  the  term  of  the  policy,  they  would  use 
nothing  but  lard  and  sperm  oil,  and  that  if  they  used  any- 
thing else,  though  safer  and  better  for  their  property  and  for 
the  insurer's  risk,  they  should  forfeit  all  indemnity  in  case  of 
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loss,  although  the  loss  was  entirely  disconnected  with  such 
use;  that  there  was  nothing  in  the  contract  to  produce  that 
effect,  unless  it  were  the  declaration  in  the  policy  that  the 
application  should  be  considered  as  a  warranty;  that  when  the 
policy  refers  to  the  application,  made  several  weeks  before  the 
policy  was  issued,  and  declares  it  to  be  a  warranty,  it  must 
be  understood  as  i*eferring  to  the  whole  of  it  together,  and 
requiring  it  to  be  considered  no  more  a  warranty,  or  limit- 
ation of  the  contract,  than  the  application  alone  makes  it  to  be 
(Lindsey  v.  Ins.  Co.^  3  R.  L,  157, 160;  MUler  v.  Life  Ins.  Co.y 
81  Iowa,  217);  that  there  is  not  a  word  in  the  application  which 
indicates  an  agreement  on  the  part  of  the  insured  that  they 
would  continue  during  the  term  of  the  insurance  the  use  of  the 
oil  which  they  were  then  using;  that  the  form  of  the  question 
as  to  lubricating  oil,  ^^  What  material  is  used,''  etc.,  indicates 
that  no  specific  kind  of  oil  was  in  the  insurer's  mind  as  neces- 
sary to  the  acceptance  of  the  risk;  that  the  form  of  the  ques- 
tion would  naturally  have  been,  ^^  Will  lard  and  sperm  oil  be 
used}"  if  it  had  been  intended  to  limit  plaintifiEs  to  the  use 
of  that  specific  article  during  the  life  of  the  policy ;  that  insur- 
ers, who  prepare  their  own  contracts,  should  not  be  allowed  to 
accomplish  unjust  and  unreasonable  forfeitures,  unless  they  are 
provided  for  by  the  clear  and  definite  language  of  the  contract 
itself,  so  that  the  insured  can  appreciate  the  risk  he  incurs 
(Ins.  Co.  V.  Slaughter^  12  Wall.,  404;  WiZson  v.  Ins.  Co.y^ 
R  I.,  156;  Anderson  v.  Fitzgerald^  24  Eng.  L.  &  R,  13,  per 
Lord  St.  Lbonajecds);  that  the  very  language  in  the  caption  of 
the  application,  which  declares  that  ^^  the  applicant  will  answer 
the  following  questions,  and  sign  the  same  <is  a  description 
of  the  premises^  on  which  the  insurance  will  be  predicated," 
and  the  form  of  the  questions  themselves,  all  of  which  are  in 
either  the  present  or  the  past  tense,  as  well  as  their  number  and 
minuteness,  and  the  character  of  many  of  the  inquiries,  show 
that  a  representation  of  existing  facts  was  intended;  that  the 
statement  that  ^^  the  foregoing  is  a  just,  full  and  true  exposition 
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■  I        I  ■ 

of  all  the  facts  and  circnmstances  so  faros  known  to  the  op- 
pluxmt  and  material  to  the  risk^^^  also  shows  clearly  that 
plaintiffs  agreed  only  that  the  application  was  an  exposition 
of  certain  facts  and  circnmstances,  and  was  a  condition  of 
insurance  or  a  warranty  only  so  far  as  those  facts  were  known 
to  them  and  material  to  the  risk  ( Aurora  F.  Ins.  Co.  v.  Eddy^ 
55  lU.,  218;  Schmidt  v.  Ins.  Co.,  41  id.,  295;  U.  S.  F.  dk  M. 
Ins.  Co.  V.  KinAerly,  84  Md.,  224;  CNid  v.  Ins.  Co.y  3  K 
Y.,  122;  Smith  v.  M.  A  T.  F.  Ins.  Co.,  82  id.,  399;  Sayles 
V.  Ins.  Co.,  2  Ourtiss  0.  0.,  610);  that  there  is  certainly 
nothing  in  snch  an  application  which  implies  an  agree- 
ment by  the  insured  that  the  contract  should  be  forfeited 
by  the  subsequent  use  of  an  oil  not  wholly  of  lard  and  sperm, 
but  fully  as  safe  (Oarcelon  v.  Ins.  Co.,  60  Me.,  580;  Lind- 
sey  V.  Ins.  Co.  and  Miller  v.  Ins.  Co.,  supra;  Parker  v. 
Ins.  Co.,  10  Gray,  302);  that  the  doctrine  of  "promissory 
warranty  -'  has  not  been  settled  in  this  state,  and  is  in  such 
a  condition  of  confusion  and  uncertainty  elsewhere  as  to  lea7e 
this  court  free  to  adopt  a  just  and  honest  rule;  that,  as 
parties  have  the  right  to  make  their  own  contracts,  the  in- 
surer and  the  insured  should  be  permitted  to  agree  in  plain 
and  distinct  terms  that  the  latter  shall  perform,  during  the 
life  of  the  policy  or  within  some  shorter  period,  certain  cove- 
nants or  agreements,  and  that  unless  he  shall  literally  and 
strictly  fulfill  them,  the  insurance  shall  be  forfeited;  that 
such  a  consequence,  however,  should  not  be  inflicted  for 
breach  of  an  agreement  to  perform  certain  acts  or  maintain 
certain  conditions,  except  when  it  is  plainly  stipulated  and  bar- 
gained for;  that,  in  the  absence  of  such  plain  and  distinct 
stipulation  for  a  forfeiture,  the  consequences  of  a  deviation 
from  the  agreement  should  be  adjudged  with  justice  according 
to  the  nature  of  the  undertaking;  that  the  doctrine,  sometimes 
adopted  in  insurance  cases,  that  there  must  be  a  strict  and  lit- 
eral performance  of  every  continuing  agreement  by  one  of  the 
two  contracting  parties,  at  the  peril  of  absolute  loss  of  all 
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claim  to  performanco  by  the  other,  thus  adjudging  for  the  most 
trivial  and  harmless  deviation  from  the  literal  promise,  the 
utmost  forfeiture  that  could  be  adjudged  for  the  grossest  and 
most  fraudulent  violation  of  the  contract,  is  in  defiance  of  the 
principles  which  govern  all  other  cx)ntracts;  and  that  in  all 
cases,  unless  the  terms  of  the  contract  explicitly  demand  a  lit- 
eral performance,  a  &ubstantial  performance  should  be  held 
sufficient  P^roival  v.  Ins.  Co.,  33  Me.,  242;  Crocker  v.  Ins. 
Co.y  8  Cush.,  79;  UnderhUl  v.  Ins.  Co.,  6  id.,  440;  Hovey  v, 
Ins.  Co.,  2  Duer,  554;  N.  Y.  Belt.  <fe  PoLck.  Co.  v.  Ins.  Co.^ 
10  Bosw.,  428;  Sayles  v.  Ins.  Co.,  2  Curt  C.  C,  610;  Peoria 
M.  <6  F.  I.  Co.  V.  Zeuns,  18  111.,  553;  Ins.  Co.  ofN.  A.  v. 
McDowell,  50  id.,  120;  RiAe  v.  Brxice,  3  Doug.,  213;  Arcann 
gelo  V.  Thomjpson,  2  Campb.,  620;  Garcelon  v.  Ins.  Co.,  Lind* 
sey  V.  Ins.  Co.  and  Parker  v.  Ins.  Co.,  supra.  See  also  First 
Na^l  Bank  v.  Hartford  Ins.  Co.,  6  Cent  L.  J.,  316;  Morse 
V.  Ins.  Co.,  30  Wis.,  540;  Hoffman  v.  Ins.  Co.,  32  N.  T., 
414-15;  Wood  on  Ins.,  329. 

J.  W.  Lusk,  for  the  respondent: 

1.  The  complaint  charges,  and  the  answer  denies,  that 
plaintiffs  duly  performed  all  the  conditions  of  the  policy  on 
their  part  This  was  sufficient  to  admit  evidence  of  any 
breach  whatever.  Besides,  the  evidence  as  to  breaches  was 
admitted  without  objection;  and  it  is  too  late  now  to  object 
that  there  was  a  variance. .  Bowman  v.  Van  Kuren^  29  Wis., 
215;  Matthews  v.  Baraboo,  39  id.,  677.  2.  Plaintiffs'  evi- 
dence showed  clearly  that  the  oiling  was  not  done  by  the 
miller  or  engineer.  As  to  the  lubricating  material,  while  it 
is  true  that  each  proprietor,  to  the  question  put  by  his  coun- 
sel, "  What  kind  of  oil  did  you  use  in  your  mill! "  answered, 
''  Lard  and  sperm  oil,"  yet  all  their  other  answers  and  their 
own  written  admissions  showed  conclusively  that  this  was  not 
true.  Taking  their  own  evidence  as  a  whole,  therefore,  and 
putting  upon  it  the  most  favorable  construction  that  could 
legitimately  be  given  to  it,  it  would  not  have  sustained  a  ver* 
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diet  in  their  favor.  That  was  sufficient  to  jastifj  the  nonsuit 
Woodward  v.  McReynolddy  2  Pin.,  268;  Gardinier  v.  OtUj 
13  Wis.,  461;  Dodge  v.  McDonnell^  14  id.,  553;  Blair  v. 
Dockery^  24  id.,  502;  Ghreening  v.  Bishop^  39  id.,  553;  Steves 
V.  liailroad-  Co.y  18  N.  T.,  425;  Silliman  v.  Lewis^  49  id., 
384.  3.  The  application  and  policy  must  be  construed  as  if 
both  were  contained  in  one  instrument  2  Parsons  on  Con., 
5th  ed.,  503,  and  cases  there  cited;  Maj  on  Ins.,  162;  *Wood 
on  Ins.,  271;  Burritt  v.  Ins,  Co.^  5  Hill,  191;  Battles  v.  Ins. 
Co.j  41  Me.,  208.  4.  The  statements  of  the  application  as  to 
the  persons  bj  whom,  and  the  material  with  which,  the  ma- 
chinery was  lubricated,  were  continuing  warranties;  and  evi- 
dence that  the  material  used  was  as  safe  as  that  named  in 
the  application,  was  properly  excluded.  Blunter  v.  Ins.  Co., 
45  "Wis.,  622;  May  v.  Ins.  Co.,  25  id.,  304;  Hinman  v.  Ins. 
Co,,  86  id.,  164;  Arthur  v.  Ins.  Co.,  30  Pa.  St,  315;  First 
Nat.  Wh  V.  Ins.  Co.,  50  N.  Y.,  45;  2  Parsons  on  Con.,  5th 
ed.,  499;  Wood  on  Ins.,  321. 
Johfi  C.  Spooner,  of  counsel,  on  the  same  side: 
1.  "  Stipulations  in  the  policy,  or,  what  is  the  same  thing, 
stipulations  in  some  other  writing  which  the  parties  expressly 
agree  shall  be  a  part  of  the  policy,  although  not  inserted  in  it, 
whether  the  same  are  statements  of  existing  facts,  or  tliat  cer- 
tain acts  shall  thereafter  be  done,  or  a  certain  condition  of 
things  continue,  are  in  general  part  of  the  contract  and  ex- 
press warranties,  unless  it  can  fairly  be  gathered  from  the 
entire  contract  that  the  parties  did  not  so  intend.'^  Bhimer 
V.  Ins.  Co.,  45  Wis.,  622.  "As  a  rule,  when  the  application 
is  referred  to  as  forming  a  part  of  the  contract,  the  statements 
therein  contained  are  held  to  have  the  force  and  effect  of  war- 
ranties.'' May  on  Ins.,  164;  Wood  on  Ins.,  271-2,  and  an- 
thorities  cited  in  note  1.  "  Any  statement  or  description,  or 
any  undertaking  on  the  part  of  the  assured,  on  the  face  of  the 
policy,  which  relates  to  the  risk,  is  a  warranty,  an  express 
warranty,  and  a  condition  precedent.^^    Wood  on  Ins.,  341, 
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citing  13  Conn.,  533.  2.  In  this  case,  the  application  is  ex- 
pressly made  a  part  of  the  policy,  and  a  warranty  by  the 
assored.  The  words,  ^^  so  far  as  the  same  are  known  to  the 
applicant  and  are  material  to  the  risk,''  do  not  destroy  the 
character  of  the  agreement  as  a  warranty.  Certain  questions 
were  put  to  the  applicants,  and  answered  by  them.  Fresam- 
ably,  they  answered  only  as  to  matters  which  were  known  to 
them.*  The  insurer  made  them  material  by  the  interrogatories 
concerning  them.  After  answering  them,  the  applicants  cov- 
enant that  the  known  facts  thus  stated  by  them  are  a  true  ex- 
position of  all  the  facts  and  circumstances  in  regard  to  the 
condition,  etc.,  of  the  property,  "  so  far  as  the  same  are  known 
to  the  applicant,  and  are  material  to  the  risk."  This  does  not 
qualify  what  is  stated  as  known;  it  is  an  admission  that 
what  is  stated  is  material,  and  a  covenant  against  conoealmerd 
of  other  known  and  material  facts.  3.  The  statements  as  to 
the  kind  of  lubricating  oil  used,  and  the  persons  who  oiled 
the  machinery,  were  continuing  or  promissory  warranties. 
Blumer  v.  Ins.  Co.^  supra.  4.  Warranties  are  conditions 
precedent,  and  the  burden  of  proof  was  upon  the  plaintiffs. 
May  on  Ins.,  p.  192,  §  183;  Wood  on  Ins.,  p.  867;  Wilson  v. 
Ins.  Co.y  4  E.  I.,  169;  McZoon  v.  Ins.  Co.^  100  Mass.,  472; 
Cory  V.  Ins.  Co.,  107  id.,  140;  Camphell  v.  Ins.  Co.^  98  id., 
381 ;  Daniels  v.  Ins.  Co.y  12  Cush.,  416 ;  Eijpley  v.  Ins.  Co.y  30  N. 
Y.,  136;  BoUitt  v.  Ins.  Co.y  66  N.  C,  70.  [Counsel  criticised 
various  cases,  cited  in  opposition  to  this  view,  as  not  pertinent.] 
5,  Warranties  must  be  strictly  complied  with,  whether  mate- 
rial to  the  risk  or  not.  Wood  on  Ins.,  272;  May  on  Ins.,  161, 
192;  Bipley  v.  Ins.  Co.^  supra;  Nicoll  v.  Ins.  Co.^  3  Woodb. 
&  M.,  529;  Wood  v.  Ins.  Co.,  13  Conn.,  533;  Mut.  B.  L.  I. 
Co.  V.  Miller^  3^  Ind.,  475;  Parker  v.  Ins,  Co.,  10  Gray,  302; 
Wood  on  Ins.,  317.  6.  Evidence  to  show  that  plaintiff  sup- 
posed that  they  were  purchasing  and  using  lard  and  sperm  oil, 
and  acted  in  good  faith,  was  inadmissible.  Wood  on  Ins.,  305; 
Smith  V.  Columbia  Ins.  Co.,  17  Pa.  St.,  253;  Cooper  v.  Ins. 
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Co.^  50  id.,  299.  *^The  qneetion  whether  a  warranty  has  been 
broken,  can  never  depend  upon  the  knowledge,  ignorance  or 
intent  of  the  party  making  it,  tonching  the  acts  or  the  facts 
constitnting  the  breach."    Mead  v.  I'M.  Ck>.y  7  K  Y.,  530. 

Lton,  J.  When  the  case  of  Blunter  v.  The  Phosnia  Ins.  Co. 
(45  Wis.,  622)  was  decided,  a  majority  of  the  members  of  the 
conrt  were  of  the  opinion  that  positive  and  nnqnalified  state- 
ments of  the  insured,  contained  in  the  application  for  the  insur- 
ance, in  respect  to  the  precautions  used  against  fire,  although 
in  the  present  tense,  are,  in  general,  continuing  or  promissory 
undertakings,  in  the  nature  of  express  warranties,  if  made  so  by 
the  contract;  and  that  a  failure  by  the  insured  to  continue  such 
precautions  during  the  term  of  the  policy  is  &tal  to  the  con- 
tract A  reHrgument  of  that  case  has  been  ordered,  and  will 
probably  be  had  at  the  next  term.  We  do  not  wish  to  decide 
the  question  there  involved  before  the  case  is  reargued,  and 
we  do  not  find  it  necessary  to  do  so  on  this  appeal.  For  the 
purposes  of  this  case,  it  will  be  assumed  that  Blumer  v.  The 
Ins.  Co.  was  correctly  decided  in  the  first  instance,  and  the 
case  will  be  considered  from  that  standpoint. 

The  nonsuit  was  ordered  on  the  ground  that  the  uncontra- 
dicted evidence  proved  that  the  contract  of  insurance  had  been 
forfeited,  and  the  insurer  released  therefrom,  for  the  following 
reasons  and  those  only.  Two  of  the  interrogatories  in  the 
application  for  insurance,  and  the  answers  of  the  plaintiffs 
thereto,  are  as  follows:  "  What  material  is  used  for  lubricat- 
ing or  oiling  the  bearings  or  machinery? "  Ans.  '^  Lard  and 
sperm  oil."  "  Is  the  machinery  regularly  oiled?  If  so,  by 
whom  and  how  often."  Ans.  "  Yes,  by  engineer  and  miller, 
as  often  as  necessary."  The  evidence  seems  to  show  conclu- 
sively  that  during  the  whole  life  of  the  policy  an  oil  known  as 
"Pine  Engine  Oil  ^^was  constantly  used  in  the  mill  for  lubri- 
cating purposes,  and  that  the  madiinery  was  not  usually  oiled 
You  XLVII.-7 
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bj  the  enginoer  or  miller,  bnt  bj  another  person  Bpedally 
employed  by  the  plaintiffs  tor  that  purpose. 

The  learned  circuit  judge  held  that  the  answers  to  the  above 
questions  were  absolute  and  continuing  undertakings  in  the 
nature  of  express  warranties,  and  that  the  failure  by  the  plaint- 
iffs to  use  lard  and  sperm  oil,  and  to  have  the  machinery  oiled 
by  the  engineer  or  miller,  invalidated  the  contract  of  insurance 
and  released  the  defendant  from  any  and  all  obligations  under 
it  Hence  the  npnsuit.  This  ruling  ignored  the  questions 
whether  the  plaintiffs  knew  that  there  had  been  a  departure 
from  the  requirements  of  the  contract  in  respect  to  the  oil 
used  for  lubricating  purposes,  or  the  person  who  used  it,  and 
whether  the  risk  or  hazard  of  fire  was  thereby  increased. 

By  the  terms  of  the  policy  the  application  is  made  a  part 
of  it  The  two  instruments  are  therefore  parts  of  the  same* 
contract,  and  must  be  construed  together,  as  though  all  of  the 
statements  and  stipulations  contained  in  each  were  written  in 
one  instrument  Hence  the  stipulation  at  the  close  of  the 
application  must  be  treated  as  if  written  in  the  policy. 

It  is  manifest  that  such  stipulation  is  not  qualified  or 
changed  by  anything  in  the  policy.  The  condition  therein  that 
the  application  shall  be  considered  a  warranty  by  the  assured, 
means  just  such  a  warranty  as  is  stipulated  in  the  application 
—  no  more  and  no  less.  Were  this  doubtful,  the  fact  that  the 
application  came  under  the  immediate  scrutiny  of  the  assured 
while  negotiations  for  the  insurance  were  pending,  and  the  pol- 
icy did  not,  would  resolve  the  doubt  by  making  the  stipu- 
lation in  the  application  controlling.  Hence,  the  case  turns 
entirely  upon  the  construction  of  the  stipulation  in  the  appli- 
cation. 

Counsel  for  defendant  maintain  that  the  first  clause  of  the 
stipulation,  to  wit,  that  '^  the  foregoing  is  a  just,  full  and  true 
exposition  of  all  the  facts  and  circumstances  in  regard  to  the 
condition,  situation,  value  and  risk  of  the  property  to  be  in- 
sured," is  not  qualified  or  affected  by  the  next  sentence  —  ^^  so 
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far  as  the  same  are  known  to  the  applicant,  and  are  material  to 
the  riak," — bat  that  sneh  sentence  is  an  additional  stipulation 
that  the  insured  have  stated  in  the  application  all  facts  known 
to  them  which  are  material  to  the  risk,  although  the  informa^ 
tion  is  not  called  for  in  the  interrogatories.  If  this  is  the  cor- 
rect constrnction,  the  plaintiffs  covenknted  against  both  the 
suffgestio  falsi  and  the  suppressio  veri^  and  it  would  seem  to 
follow  that  a  breach  of  the  covenant  in  either  respect  would 
be  fatal  to  the  contract  under  the  last  clause  of  the  stipulation, 
which  reads,  ^^  and  the  same  is  hereby  made  a  condition  of  the 
insurance,  and  a  warranty  on  the  part  of  the  assured."  But 
the  defense  does  not  rest  upon  anj  alleged  concealment  of  &ot8 
material  to  the  risk  and  known  to  the  plaintiffs,  but  upon  their 
false  affirmations,  or  their  failure  to  comply  with  continuing 
or  promissory  undertakings,  in  respect  to  the  precautions  used, 
or  to  be  used,  against  loss  by  fire  of  the  insured  property. 
Hence,  the  construction  contended  for  would  render  the  words 
*'so  fiar  as  the  same  are  known  to  the  applicant  and  are  mate- 
rial to  the  risk ''  entirely  immaterial  and  inapplicable  in  the 
present  case. 

Omitting  these  words  from  the  stipulation,  there  remuns  a 
positive  unqualified  covenant  that  the  statements  contained  in 
the  application  are  true.  This  would  make  the  case  substan- 
tially like  the  Blumer  case,  and  would  isustain  the  nonsuit  on 
the  hypothesis  assumed  at  the  outset. 

On  the  other  hand,  counsel  for  the  plaintiffs  maintain  that 
Ithe  words  ^^  so  far  as  the  same  are  known  to  the  applicant  and 
are  material  to  the  risk,"  contained  in  the  stipulation,  qualify 
and  limit  the  preceding  clause,  and  restrict  the  condition  and 
warranty  thereinafter  mentioned  to  such  statements  in  the 
application  as  were  material  to  the  risk  and  known  to  the 
plaintiffs  to  have  been  false.  Under  this  construction,  the  con- 
tract cannot  be  declared  void  unless  it  is  made  to  appear,  not 
only  that  the  application  contains  some  false  statement  of  fact, 
but  that  the  insured  knew  it  to  be  false,  and  that  the  same  was 
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material  to  the  risk.  And  as  to  a  promissorj  or  continuing 
Btatement  or  undertaking,  trae  when  made,  bnt  afterwards 
departed  from,  it  mnst  appear  that  the  change  increased  the 
risk  or  hazard  of  loss,  or  it  is  immaterial. 

It  seems  obvions  that  one  of  the  constrnctions  contended  for 
must  be  adopted;  and  the  question  is,  Which  of  the  two  is  the 
more  reasonable  and  justt  In  determining  this  question,  we 
shall  enter  into  no  minute  analysis  of  the  stipulation,  nor  in- 
dulge in  any  extended  discussion.  There  are  a  few  general  con- 
siderations which  control  our  judgment,  and  these  will  be 
very  briefly  noticed. 

In  the  first  place,  we  think  there  is  no  authorized  rule  of  con- 
struction which  will  permit  us  to  hold  that  the  stipulation  may 
be  extended  to  facts  and  circumstances  concerning  which  no 
interrogatory  is  propounded  in  the  application.  More  than 
one  hundred  questions  are  propounded  therein  to  the  plaintiffs, 
calling  for  most  minute  information  upon  every  matter  which 
would  seem  to  be  of  any  interest  to  the  insurer,  and  there  is 
no  general  interrogatory  calling  for  information  in  respect  to 
matters  not  specially  inquired  after.  Under  these  circum- 
stances, the  plaintiffs  might  well  have  believed  that  every  fact 
which  the  insurer  deemed  material  to  the  risk  was  specially 
called  for,  and  that  the  stipulation  was  only  intended  to  bind 
them  to  good  faith  in  their  answers  to  the  interrogatories  pro- 
pounded to  them.  We  think  any  intelligent  and  prudent  busi- 
ness man  would  have  so  understood  it.  The  stipulation  was 
framed  by  the  insurer,  and  had  it  been  intended  to  require  the 
insured  to  go  beyond  the  interrogatories  and  disclose  facts 
not  called  for  therein  (if  any  existed)  material  to  the  risk,  a 
general  interrogatory  calling  for  such  facts  would  have  been 
inserted;  or,  at  least,  the  stipulation  would  have  been  framed 
to  express  that  intention  more  clearly.  We  cannot  assume  that 
the  insurer  would  leave  its  intention  in  that  behalf  to  rest  in 
uncertain  and  doubtful  inference,  when  it  was  so  easy  to  ex- 
press it  clearly  and  unmistakably.    If  these  views  are  correct. 
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they  are  &tal  to  the  constrnotion  claimed  on  behalf  of  the 
defendant. 

Moreover,  that  construction  would  work  a  forfeiture  of  the 
contract,  and  it  is  a  maxim  that,  in  a  doubtful  case,  the  con- 
struction should  be  preferred  which  will  save  the  contract, 
rather  than  one  which  will  destroy  it. 

The  use  of  the  word  warranty  in  the  stipulation  is  not  very 
significant;  certainly  it  does  not  control  the  construction. 
There  may  be  a  warranty  without  the  use  of  the  word,  and  its 
use  may  not  in  every  case  create  one.  The  vendor  of  a  horse 
who  represents  to  the  purchaser  that  the  animal  is  sound,  the 
purchaser  relying  upon  such  representation,  warrants  the  sound- 
ness of  the  horse,  although  he  does  not  use  the  word  vxzrrant. 
But,  unless  the  representation  is  material,  it  is  no  warranty. 
On  the  other  hand,  if  the  vendor  warrants  the  horse  sound  so 
far  as  he  knows,  that  is  no  warranty  in  the  legal  sense  of  the 
term,  and  he  can  only  be  held  liable  for  an  unsoundness  on 
proof  that  he  knew  the  fact  That  is,  he  is  not  liable  as  a  war- 
rantor, but  only  for  his  fraudulent  and  false  representation. 
And  here  too  the  representation  must  be  material,  that  is  to 
say,  it  must  have  been  an  inducement  to  the  contract,  or  there 
is  no  liability.  So  the  stipulation  under  consideration,  not- 
withstanding the  use  of  the  word  warranty j  may^  without  doing 
violence  to  the  language  employed,  be  construed  as  merely  an 
agreement  against  false  and  fraudulent  material  statements  in 
the  application.  Regarding  the  statements  upon  which  this 
case  turns  as  continuing  or  promissory  representations^  the  same 
elements  of  knowledge  by  the  plaintiffs  that  they  were  false 
or  have  been  departed  from,  and  of  materiality,  must  be  proved 
to  exist,  or  the  contract  cannot  be  held  void. 

For  the  reasons  above  suggested,  and  because  we  believe 
that  to  be  the  more  natural  and  reasonable  construction  of  the 
language  employed  in  the  stipulation,  wc  adopt  the  construc- 
tion claimed  on  behalf  of  the  plaintiffs.    This  is  substantially 
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the  conatrnction  given  to  a  similar  clause  in  a  policy  in  Hough- 
ton V.  Ins.  Co,j  8  Met,  114.  ' 

We  hold,  therefore,  that,  to  escape  liabilitj  on  the  policy, 
the  defendant  ranst  show  that  the  use  of  ^^  Fine  Engine  Oil," 
instead  of  lard  and  sperm  oil,  was  known  to  the  plaintiffs,  and 
increased  the  risk;  or  that  the  risk  was  increased  by  the  &ct 
that  some  person  other  than  the  engineer  and  miller  usually 
oiled  the  machinery. 

The  judgment  of  nonsuit  cannot  be  sustained  unless  such 
conditions  of  knowledge  and  materiality  were  condusiyely 
proved.  That  they  were  not,  will  scarcely  be  denied.  Besides, 
testimony  offered  by  the  plaintiflS)  to  negative  the  existence  of 
one  of  these  conditions,  was  rejected.  The  judgment  must  be 
reversed  for  the  following  reasons : 

I.  The  testimony  tended  to  prove  that  the  plaintiffs  believed 
that  the  oil  used  in  their  mill  for  lubricating  purposes,  although 
denominated  "Fine  Engine  Oil,"  was  a  compound  composed 
mainly  of  lard  and  sperm  oil.  We  think  the  testimony  was 
sufficient  to  send  that  question  of  knowledge  to  the  jury. 

II.  The  court  rejected  testimony  which,  had  it  been  received, 
might  have  tended  to  show  that  the  oil  used  in  the  mill  during 
the  life  of  the  policy  was  as  good  and  safe  as  lard  and  sperm 
oil  The  evidence  should  have  been  received  on  the  question 
of  the  materiality  of  the  statement  on  that  subject  in  the  appli- 
cation. 

III.  There  does  not  appear  to  be  any  evidence  that  the  ma- 
chinery was  not  properly  oiled  by  the  person  employed  for 
that  purpose.  If  it  was  properly  oiled,  the  representation  in 
that  behalf,  although  false,  is  immaterial.  The  burden  was 
upon  the  defendant  to  show  the  materiality  of  the  statement, 
and  it  failed  to  do  so. 

By  the  Court,  —  Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 
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Special  Veiidict.  (1)  General  rule  as  to  Us  character.  (2)  When  **  wiU- 
fulness  "  of  fraudulent  misrepresentations  immaterial,  (3)  Answer  in 
special  verdict  held  insu,ffleient,  (4)  Material  omission  to  answer.  (S) 
Exceptions  for  review  of  findings  of  spsdaJl  verdict. 

1.  In  an  action  at  law,  where  there  is  no  general  verdict,  the  material  issnes 

of  fact  Bhoold  be  passed  upon  by  the  special  finding:8  of  the  jaty;  and 
each  findmgs  should  be  so  fdl,  dear  and  consistent,  that  the  proper  jadg- 
ment  may  be  rendered  thereon  as  a  legal  oondnsion  from  the  fiicts  foond. 

2.  In  an  action  for  damages  aocming  from  defendant's  fraadolent  misrepre- 

sentations in  the  sale  of  a  mortgage  of  land,  whwo  the  misrepresenta- 
tions  were  material  and  false,  and  defendant  had  the  means  of  knowing, 
or  ought  to  have  known,  that  they  were  untrue,  and  plaintiff  did  not 
know,  and  had  not  the  present  means  of  knowing,  their  fahii^,  and  re* 
lied  upon  them  as  true,  it  is  immaterial  whether  defendant  made  them 
willfuUif  or  not. 

3.  To  the  question,  whether  defendant  was  aware,  at  the  time  of  selling  the 

mortgage,  that  plaintiff  was  a  resident  of  Milwaukee  and  had  never  seen 
the  lands,  was  unacquainted  with  their  condition  and  value,  and  had  no 
tone  or  opportunity  to  examine  for  himself,  and  whether,  in  buying  the 
mortgage,  he  relied  solely  upon  defendant's  representations,  the  jury  an- 
swered, *'  He  did  not/*  Held,  insufficient,  the  most  material  parts  of  the 
question  being  left  unanswered. 

4.  One  oi  the  false  representations  charged  was,  that  a  certain  "  shrewd  and 

weatthy  banker,''  resident  in  the  vicinity  of  the  property,  had  taken  a 
mortgage  on  the  same  lands  as  security  for  a  considerable  sum,  which 
was  the  second  mortgage  thereon  after  that  sold  to  plaintiff;  and  the 
question  as  to  this  representation  is  ignored  by  the  findings.  Hjsld,  a 
material  omission. 

5.  Defendant's  motion  for  judgment  on  the  findings  having  been  granted 

against  ofajsction,  and  plaintifiTs  motion  for  a  new  trial,  based  in  part  on 
the  defects  in  the  findings,  overruled,  exceptions  to  these  rulings  bring 
the  findings  before  this  court  for  review,  on  appeal;  and  the  judgment 
is  reversed  for  the  defects  in  sudi  findings. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

Action  for  damages  accruing  from  the  defendant's  fraud  in 
a  sale  to  plaintiff  of  a  mortgage  of  land.  The  case  is  suffi- 
ciently stated  in  the  opinion. 
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For  the  appellant,  there  was  a  brief  by  Cotzhauaeny  Sylves- 
ter dk  ScheiheTj  and  oral  argument  by  /.  C.  Sloan. 

For  the  respondent^  there  was  a  brief  by  H.  G.  dk  W.  J. 
Turnery  his  attorneys,  with  Wm.  F.  VilaSy  of  counsel,  and 
oral  argument  by  J£r.  Vilcs. 

Obton,  J.  This  is  an  action  at  law  for  damages,  founded 
upon  the  fraud  of  the  defendant  in  the  sale  to  the  plaintiff  of 
a  mortgage  on  certain  lands  in  the  county  of  Manitowoc 

The  plaintiff  sets  up  in  his  complaint  the  following  repre- 
sentations of  the  defendant,  claimed  to  have  been  false  and 
fraudulent,  and  the  inducement  of  the  contract,  by  which  he 
suffered  damage : 

First,  "  That  the  mortgaged  premises  were  of  great  value; 
that  they  constituted  one  of  the  oldest  and  best  farms  in  the 
county;  that  Mr.  Altman,  the  owner,  had  frequently  refused 
$12,000  for  the  same,  without  the  distillery;  that  farming  lands 
like  those  could  not  be  bought  anywhere  in  the  county  at  less 
than  from  $70  to  $100  per  acre;  that  the  farm  without  the  dis- 
tillery was  worth  from  $10,000  to  $12,000,  and  that  there  would 
be  no  trouble  in  selling  it  at  that  figure,"  etc. 

Second.  ^'That  there  were  no  taxes  unpaid  on  said  property 
beyond  those  of  the  preceding  year,  amounting  to  but  forty  or 
fifty  dollars.'' 

Third,  "  That  there  were  two  mortgages  on  said  premises 
subsequent  to  his  [defendant's]  own;  that  the  third  one  was 
given  for  a  loan  or  discount  of  twenty-five  hundred  dollars, 
procured  by  Altman  from  one  Theodore  Shove,  a  very  shrewd 
and  wealthy  banker  at  Manitowoc,  who  would  not  have  made 
this  loan  if  the  property  were  not  of  great  value  in  excess^of 
the  securities;  but  that  he  [said  defendant]  feared,  and  had " 
reason  to  believe,  that  said  Shove  would  try  to  speculate  against 
him  by  procuring  the  property  to  be  sold  on  first  mortgage  for 
cash,  so  that  he  would  not  compete;  and  various  other  consid- 
erations were  then  urged  by  defendant  upon  this  plaintiff,  with 
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a  view  of  making  this  plaintiff  believe  that  said  mortgaged 
premises  were  more  than  double  security  for  all  liens  and 
incumbrances,  and  for  the  purpose  of  inducing  this  plaintiff  to 
buy  the  second  mortgage  above  referred  to." 

The  plaintiff  further  alleges,  substantially,  that  he  resided  in 
Milwaukee,  distant  from  the  mortgaged  premises;  that  he  liad 
never  seen  the  same,  and  was  entirely  unacquainted  with  the 
land  mortgaged,  and  other  lands  in  the  vicinity,  and  their 
value;  that  he  was  an  old  friend  of  the  defendant,  and  had  con- 
fideuce  in  his  integrity  and  sympathy  for  his  financial  embar- 
rassments, and  relied  upon  the  representations  so  made,  and 
was  induced  thereby  to  purchase  said  mortgage. 

These  representations  are  denied  in  the  answer;  and  the 
testimony  of  the  plaintiff  tended  to  prove  that  they  were  so 
made,  and  that  of  the  defendant,  that  they  were  not. 

As  there  was  no  general  verdict  asked  for  or  rendered,  these 
material  issues  of  fact  should  have  been  passed  upon  by  the 
jury,  and  their  special  findings  should  have  been  so  full,  clear 
and  consistent,  that  the  proper  judgment  could  have  been  ren- 
dered thereon  as  a  legal  conclusion  from  the  facts  so  found. 
Everit  v.  Walworth  County  Bank^  13  "Wis.,  419. 

It  is  to  be  regretted  that,  in  a  case  of  so  much  importance 
and  so  fully  and  ably  tried,  the  findings  are  so  defective,  im- 
perfect and  irrelevant. 

The  very  first  finding  is  uncertain  and  evasive  of  the  real 
issue.  It  embraces  all  of  the  representations  referred  to  in 
the  complaint,  and  leaves  it  uncertain  whether  they  were  made 
or  not;  but  the  inference  by  construction  would  seem  to  be 
that  they  were  made,  but  not  willfully  made.  This  qualifica- 
tion of  the  representations,  so  made  essential  by  the  finding, 
was  immaterial  to  the  plaintiff^s  right  of  recovery.  The  find- 
ing is:  "First question:  Did  the  defendant,  in  May,  1875, 
vnllfidlyj  for  the  purpose  of  inducing  the  plaintiff  to  buy  the 
mortgage,  make  the  representations  referred  to  in  the  com- 
plaint^ or  representations  substantially  to  that  effect?     An- 
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swer:  He  did  not."  In  case  of  fraud  bj  misrepresentations, 
the  defrauded  party  maj  rescind  the  contract  m  totOj  and 
restore  what  he  has  obtained  bj  it,  or  he  may  retain  the  prop- 
erty and  sue  for  the  damages  he  has  sustained  by  reason  of  the 
fraud.  OratU  v.  ZaWj  29  Wis.,  99.  In  this  case,  if  the  rep- 
resentations were  material  and  false,  and  the  defendant  knew, 
or  had  the  means  of  knowing,  or  ought  to  have  known,  that 
they  were  untrue,  and  the  plaintiff  did  not  know,  or  have  the 
present  means  of  knowing,  that  they  were  false,  and  relied 
upon  them  as  being  true,  and  suffered  damage  thereby,  it  is 
immaterial  whether  the  defendant  made  the  representations 
willfully  or  intentionally^  or  not;  for  he  had  no  right  to  naake 
even  a  mistake  in  facts  so  material  to  the  contract,  except 
under  the  penalty  of  responding  in  damages;  and  in  the 
application  of  this  principle  there  is  no  difference  between 
actions  at  law  for  damages  and  suits  in  equity  to  rescind  or  set 
aside  the  contract.  Bird  v.  Kleiner^  41  Wis.,  134.  It  is 
true,  m  other  findings,  the  making  of  the  representations  in 
respect  to  the  value  of  the  premises,  both  in  gross  and  per 
acre,  are  specifically  negatived,  and  the  thirteenth  finding  in 
respect  to  the  representation  of  the  amount  of  the  unpaid 
taxes  upon  the  premises,  is  in  the  affirmative;  but  the  above 
qualification  —  that  the  representations  referred  to  in  the  com- 
plaint (of  which  this  of  the  unpaid  taxes  was  one)  were  not 
willfully  made — might,  by  construction,  qualify  the  thir- 
teenth finding  also. 

The  undisputed  evidence  was,  that  such  unpaid  taxes  were 
one  hundred  and  thirty-six  dollars  and  over,  instead  of  forty 
or  fifty  dollars,  and  for  two  years  instead  of  one,  and  to  this 
extent  the  representation  was  untrue,  and  the  plaintiff  was 
compelled  to  pay  this  excess,  and  thereby  suffered  damage  to 
that  amount  and  interest;  and  for  such  sum,  at  least,  the 
plaintiff  was  entitled  to  judgment  on  this  finding,  if  this 
qualification  of  wiUfvlneaa  and  intentional  fraud  had  been 
discarded,  as  it  should  have  been. 
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The  most  material  part  of  the  question  in  the  second  find- 
ing is  left  unanswered. 

^  Second  question.  Was  the  defendant  aware  at  the  time  of 
the  selling  of  the  mortgage,  that  Cotzhavsen  was  a  resident  of 
Milwaukee,  and  had  never  seen  the  lands;  that  he  was  unac- 
quainted with  their  condition  and  value,  and  had  no  time  or 
opportunity  to  examine  for  himself;  and  did  the  plaintiff,  in 
buying  this  mortgage,  solely  act  and  rely  upon  the  statements 
and  representations  of  the  defendant,  Simon f*^  Answer. 
"He  did  not" 

The  facts  embraced  in  this  question  are  not  found  one  way 
or  tiie  other,  and  they  were  very  material  to  show  whether  the 
plaintiff  knew,  or  had  the  present  means  of  knowing,  the 
truth  or  falsity  of  the  representations,  and  whether  he  did  or 
did  not  rely  upon  them.  The  general  conclusion  to  be  drawn 
from  these  facts,  if  true,  might  well  be,  that  he  did  solely  act 
and  rely  upon  the  representations,  while  the  jury  find  that  he 
did  not,  and  ignore  the  facts  altogether;  a  most  material 
omission. 

The  second  representation  stated  in  the  complaint,  in  re- 
spect to  the  third  mortgage  on  the  premises,  executed  to 
one  Shove,  a  shrewd  and  wealthy  banker  of  Manitowoc,  for  a 
loan  or  discount  of  the  sum  of  twenty-five  hundred  dollars, 
by  which  the  plaintiff  claims  the  defendant  represented  the 
premises  to  be  worth  more  than  double  the  amount  of  all  the 
securities  and  incumbrances  upon  the  property,  is  also  entirely 
ignored  by  the  findings. 

This  representation,  embracing  the  judgment  and  opinion 
of  a  gentleman  so  shrewd  and  wealthy,  resident  in  the  county 
where  the  land  is  situated,  and  presumably  acquainted  with 
its  value,  of  such  value,  indicated  by  his  willingness  to 
invest  and  loan  so  large  an  amount  of  money  upon  a  third 
or  fourth  mortgage  upon  tiie  premises,  might  have  reason- 
ably been  a  very  material  inducement  to  the  plaintiff  to 
purchase  the  second  mortgage;  and  yet  we  are  left  in  ignor- 
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ance  whether  it  was  so  made,  and^  if  so  made,  whether  it  was 
true  or  false. 

There  are  several  irrelevant  and  immaterial  findings  which 
need  not  be  noticed. 

The  motion  of  the  defendant  for  jadgmont  upon  the  find- 
ings was  granted  against  the  objection  and  exception  of  the 
plain tifi*;  and  the  plaintiff's  motion  for  a  new  trial,  based  in 
part  upon  the  defects  of  the  findings,  was  overruled;  and 
thereby  the  exceptions  are  sufficient  to  raise  the  objections  to 
the  findings  above  considered.  The  deficiencies  and  imper- 
fections of  the  findings  are  so  apparent  and  material,  that  no 
judgment  could  be  intelligently  rendered  upon  them,  which 
would  dispose  of  all  the  issues  in  the  case;  and  we  therefore 
think  there  should  be  a  new  trial 

By  the  Cowrt.  —  The  judgment  of  the  circuit  court  is 
reversed,  with  costs,  and  the  cause  remanded  for  a  new  trial. 


Delaijiey  vs.  McDonald. 
Grantor  and  grantee  of  land. 


The  grantee  of  land  cannot  remain  in  possession  of  iall  the  land  which  he 
claimed  the  deed  should  convey,  rest  several  years  after  the  discovery  of 
an  alleged  deficiency  of  the  land  conveyed,  pay  \hQ  other  notes  given 
for  the  consideration  of  the  conveyance,  and  then  set  np  the  defidenoy 
of  the  land  as  a  bar  to  recovery,  or  groond  of  recoupment,  in  an  action 
on  the  last  of  such  notes. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

Action  on  a  promissory  note  for  $250,  dated  July  1,  1870, 
and  payable  one  year  from  date,  with  interest  at  seven  per 
cent  Ko  part  of  the  note  had  been  paid.  The  answer  was, 
that  the  note  was  given  for  a  part  of  the  purchase  money  of 
certain  described  land  sold  by  plaintiff  to  defendant;  that  at 
the  time  when  defendant  delivered  to  plaintiff  this  and  other 
notes,  and  paid  the  balance  of  the  purchase  money  in  cash, 
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plaintiff  procured  to  be  executed  to  him  a  deed  containing  a 
description  of  the  land  by  metes  and  bounds,  which  defendant 
supposed  to  be  a  description  of  all  the  lands  that  plaintiff  had 
agreed  to  sell  and  convey  to  him;  that  soon  afterwards  he 
discovered  that  a  certain  described  portion  of  such  land  had 
been  omitted  from  the  deed;  that  thereapon  he  immediately 
procured  to  be  prepared,  and  tendered  to  plaintiff  for  execution 
and  acknowledgment,  a  deed  covering  that  part  of  the  lands  so 
omitted,  but  plaintiff  refused  to  execute  it;  and  that  defendant 
was  ready  and  willing  to  pay  the  note  in  suit  whenever  plaintiff 
should  execute  to  him  a  deed  of  the  land  so  omitted.  Upon 
these  averments  defendimt  demanded  that  the  action  be 
dismissed,  with  costs. 

There  was  a  special  verdict,  to  the  effect  that  there  was  a 
verbal  contract  between  the  parties  by  which  plaintiff  was  to 
convey  to  defendant  a  certain  strip  of  land  containing  about 
three-quarters  of  an  acre  not  included  in  the  deed  which 
plaintiff  caused  to  be  executed  and  delivered  to  defendant;  that 
the  value  of  said  strip  was  $80;  that  defendant  first  discovered 
the  omission  of  said  land  from  the  deed  about  the  19th  of 
September,  1870;  that  since  that  time  he  had  retained  the 
title  and  possession  of  the  land  actually  conveyed  to  him,  and 
had  never  reconveyed,  or  offered  to  reconvey,  or  taken  any 
steps  to  rescind  the  sale;  and  that  the  amount  of  the  note, 
with  inteitet  to  the  date  of  the  finding,  was  $391.45.  Upon 
this  verdict,  plaintiff  moved  for  judgment  for  the  full  amount 
of  the  note,  with  interest,  etc.;  and  defendant  moved  for 
judgment  dismissing  the  complaint,  etc  The  court  denied 
the  plaintifPs  motion,  and  rendered  judgment  in  defendant's 
favor  dismissing  the  complaint  and  for  costs,  etc.  From  this 
judgment  the  plaintiff  appealed. 

For  the  appellant,  there  was  a  brief  by  CHUon  db  Wdrsj 
and  oral  argument  by  Mr.  Oilson. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  Geo.  r.  KnowleB. 
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Rtan,  C.  J.  If  the  conveyance  to  the  respondent  did  not 
convey  all  the  land  for  which  the  parties  bargained,  his 
remedy  was  by  a  suit  in  equity,  to  reform  the  deed;  possibly 
by  counterclaim  in  this  action.  Possibly,  also,  upon  discovery 
of  the  deficiency  of  the  conveyance,  he  might  have  had  the 
right  at  once  to  rescind  the  contract 

But  certainly  he  could  not  remain,  in  possession  of  all 
the  land  which  he  claimed  the  deed  should  convey,  rest 
several  years  after  his  discovery  of  the  deficiency  of  the  land 
conveyed,  pay  all  the  other  notes  given  for  consideration 
of  the  conveyance,  and  then  set  up  the  deficiency  of  the  land 
as  a  complete  bar  to  recovery  on  the  last  note.  Mclndoe 
V.  Mormany  26  Wis.,  588;  OrannU  v.  Hooker^  81  Wis.,  474; 
Churchill  V.  Prtcej  44  Wis.,  640.  Here  there  are  no  data 
even  for  recoupment  for  the  deficiency.  All  the  payments, 
on  the  respondent's  own  theory,  applied  equally  on  all  the 
land  to  which  the  latter  was  entitled.  So  does  the  note  in 
suit  And  perhaps  the  finding  of  the  jury,  that  the  deficiency 
of  land  was  worth  $80,  and  that  there  was  due  on  the  note 
$391.45,  is  a  better  illustration  of  the  extravagance  of  the  bar 
claimed,  than  any  this  court  could  give. 

If  the  respondent's  theory  of  the  case  is  correct,  he  appears 
to  have  still  ample  remedy  by  reformation  of  the  deed.  But 
he  must  pay  the  consideration  of  the  deed  for  the  land  which 
ho  has  actually  held  under  the  deed,  whether  the  deed  includes 
it  or  not.  This  is  not  the  case  of  an  executory  contract,  but 
a  contract  executed.  And  the  cases  turning  upon  executory 
contracts,  cited  by  the  learned  counsel  for  the  respondent,  do 
not  apply. 

The  appellant  is  clearly  entitled  to  judgment  for  the  amount 
found  due  on  the  note. 

By  ths  Court.  —  The  judgment  is  reversed,  and  the  cause 
remanded  to  the  court  below  with  directions  to  enter  judgment 
for  the  appellant  for  the  amount  found  due  on  the  note. 
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Baker  vs.  The  State. 
Babtaedt  Act.    Proqf  of  patemi^, 

L  In  apiooeeding  mider  the  Bastardy  Aet»  the  paternity  of  the  child  is  the 
material  foci  to  be  foand  by  the  jury;  and  this  fact  it  most  find  at  upon 
evidence  placing  it  beyond  reasonable  doubt, 

2.  Upon  the  eyidenoe  in  this  case,  this  court  holds  it  impossible  to  determine, 
beyond  a  reasonable  doubt,  whether  B.,  the  plaintiff  in  error,  or  one  X., 
was  the  father  of  the  child,  it  appearing  from  the  evidence  of  the  i»OBe- 
cutriz  that  she  had  intercourse  with  X.  about  two  weeks  after  her 
intercourse  with  B.,  and  that  the  child  was  bom  within  thirty-seven 
weeks  after  the  earlier  intercourse;  and  the  judgment  upon  a  verdict 
against  B.  is  reversed  on  that  ground. 

ERROR  to  the  Circuit  Coart  for  Iowa  County. 

This  was  a  proceeding  in  the  court  below  against  Bdk&r  as 
the  father  of  the  bastard  child  of  one  Anna  £.  Swagger. 
Yerdict  and  judgment  having  gone  against  Baker ^  he  brought 
the  case  here  by  writ  of  error. 

For  the  plaintiff  in  error,  there  was  a  brief  by  Strong  dk 
McAHhury  and  oral  argument  by  Mr.  Strofig. 

The  cause  was  submitted  for  the  defendant  in  error  on  the 
brief  of  JST.  W.  ChynoweChy  Assistant  Attorney  General. 
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Obton,  J.  The  jadgment  in  this  case  mast  be  reversed  on 
the  evidence. 

The  testimony  of  Anna  E.  Swagger,  the  prosecutrix,  is  pos- 
itive  that  her  last  menstrnation  was  the  first  of  September; 
that  she  had  sexual  intercourse  with  the  defendant  about  two 
weeks  thereafter,  and  with  one  C.  Greenalsh  about  two  weeks 
after  that;  that  her  child  was  born  the  25th  of  May;  and  that 
the  defendant  is  its  &ther. 

In  such  cases  the  paternity  of  the  child  is  the  main  and 
material  fact  to  be  found  by  the  jury  (Speiger  v.  The  State^ 
82  Wis.,  400),  and  this  fact  the  jury  must  find  beyond  a  rea* 
sonable  doubt  Zweifel  v.  The  State^  27  Wis.,  896.  What- 
ever  the  probabilities  may  be,  from  this  evidence,  that  preg- 
nancy resulted  from  the  first  act  of  sexUal  intercourse,  which 
was  with  the  defendant,  because  of  its  being  the  nearest  the 
termination  of  the  period  of  menstruation,  and  of  the  longer 
time  before  the  birth  of  the  child,  yet  they  are  mere  probahiU' 
tieSj  and,  by  the  best  medical  authorities,  very  questionable, 
and  by  no  means  without  reasonable  doubt.  2  Wharton  & 
Still6,  §§  43,  44, 45  and  46,  and  cases  cited.    / 

The  prosecutrix  having  had  sexual  conne<^ion  with  two  per- 
sons within  so  short  a  time,  it  was  impossible  for  her  to  tes- 
tify which  act  produced  pregnancy,  and  which  person  is  the 
father  of  the  child.  Commonwealth  v.  IPCarthy^  2  Pa.  Law 
J.,  351;  Comm^onwealth  v.  JF^ritSj  4  Pa.  Law  J.,  219. 

In  view  of  these  undisputed  facts,  and  of  the  most  credit- 
able authorities,  the  jury  could  not  have  found  the  defendant 
guilty  beyond  a  reasonable  doubt  Physiological  speculations, 
natural  probabilities,  or  merely  probable  cause,  are  quite  in- 
sufficient upon  the  trial  to  establish  the  fact  of  paternity  in 
such  a  case.  There  must  be,  from  the  very  nature  of  such 
evidence,  great,  and  certainly  very  reasonable,  doubt  as  to  this 
main  fact.  It  is  urged  that  if  this  is  to  be  the  rule,  a  convic- 
tion can  never  be  obtained  when  more  than  one  person  has  had 
sexual  intercourse  with  the  complainant  about  the  same  time. 
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This  ooQseqnence  of  the  rule  is  far  less  important  and  serions 
than  the  wrong  and  injustice  of  a  conviction  upon  insuffi- 
cient evidence. 

In  such  a  case,  the  question  is  not  whether  the  defendant  is 
gnilty  of  having  had  illicit  intercourse  with  the  complainant, 
but  whether,  by  such  intercourse,  the  child  was  begotten;  and 
this  fact  must  be  found  beyond  a  reasonable  doubt  This 
being  the  true  legal  rule,  the  consequence  of  its  strict  observ- 
ance by  courts  and  juries  is  not  to  be  considered,  except  in 
changing  or  abolishing  the  rule  itself;  but  while  the  rule 
exists,  the  consequences  will  not  be  presumed  to  be  wrong  or 
mischievous,  but  rather  right  and  just. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Tatlob  J.,  dissents. 


Dayton  vs.  "Walsh. 


Mabbied  Woman.    When  crops,  raised  on  vnft^e  land  with  husband* a  aid, 
not  liable  for  his  debts, 

A  manied  woman,  having  at  the  time  no  separate  estate,  purchased  a  iaxm 
of  a  sisranger  entirely  on  credit,  giving  her  notes  for  the  price,  secored  by 
mortgage  of  the  properly.  Her  husband  lives  with  her  on  the  farm,  and 
controls  the  farm  labor,  carrying  on  the  bosiness  in  her  name  and  as  her 
agent,  without  any  agreement  as  to  his  compensation  for  such  services,  and 
^m  the  proceeds  of  the  crops  raised  on  the  farm  she  has  paid  one  year's 
interest  on  the  purchase  money,  and  a  certain  amount  of  the  principal. 
The  purchase  by  her  having  been  made  in  good  faith,  and  not  as  a  means 
of  fiaudulently  pladng  the  husband's  property  beyond  the  reach  of  his 
creditors:  Heldy  that  under  the  statutes  of  this  state  (ch.  44,  Laws  of 
1850,  and  ch.  155,  Laws  of  1872;  R.  S.  1878,  sees.  2342-3),  crops  raised 
upon  8iud  farm  \(j  their  joint  labor  and  management,  belong  to  the  wife, 
and  are  not  subject  to  sale  for  the  husband's  debts.  Feller  v.  Alden,  23 
Wis.,  301,  followed,  and  I^fon  v.  EaUtoay  Co.,  42  id.,  548,  distinguished. 
Vol.  XLVIL— 8 
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APPEAL  from  the  Circuit  Court  for  SL  Croix  County. 

Action  for  the  wrongful  taking  and  detention  of  chattels, 
consisting  of  grain  and  an  agricultural  machine.  The  facts  are 
sufficiently  stated  in  the  opinion.  Upon  a  finding  of  those 
facts  the  circuit  court  held  the  defendant  entitled  to  the  posses- 
sion of  the  grain,  and  rendered  judgment  in  his  favor;  from 
which  the  plaintiff  appealed. 

For  the  appellant,  there  was  a  brief  by  Biker  db  Spoonery 
and  oral  argument  by  Mr,  Spooner.  They  contended,  1.  That 
under  sec.  3,  ch.  95,  R.  S.  1838,  and  ch.  153,  Laws  of  1872, 
the  land  purchased  by  and  conveyed  to  the  plaintiff  was  her  own 
property,  notwithstanding  the  fact  that  it  was  purchased  upon 
credit,  and  had  to  be  paid  for  from  her  own  earnings,  and  the 
notes  given  by  her  were  enforceable  against  her  as  if  she  were  a 
single  woman.  Conway  v.  Smithy  13  Wis.,  138;  Stimpson  v. 
Pfistery  18  id.,  276;  MoVey  v.  G.  B.  <&  M.  Railway  Co.y  42 
id.,  532.  So  far  as  Wooater  v.  Northnvpy  5  Wis.,  245,  held  a 
contrary  doctrine,  it  has  been  overruled  by  the  later  cases 
(Rogers  v.  Weily  12  Wis.,  664^,  and  rendered  inapplicable  by 
the  act  of  1872.  The  New  York  statute  of  1848,  which, 
excepting  two  immaterial  words,  is  identical  with  ours,  is 
construed  as  authorizing  a  married  woman  to  purchase  real  or 
personal  property  on  credit.  Darby  v.  Callaghany  16  N.  T., 
71;  Knapp  v.  Smithy  27  id.,  277;  Buckley  v.  WellSy  33  id., 
518;  Oage  v.  Dauchyy  34  id.,  293;  Draper  v.  Stouvenely  35  id., 
507;  Abbey  v.  DeyOy4A  id.,  343;  Herrington  v.  Robertsony  71 
id.,  280.  See  also  Wells  on  Sep.  Prop,  of  Married  Women, 
240  et  seq.;  Huyler^B  ExWa  v.  Atwoody  26  N.  J.  Eq.,  504; 
Bongard  v.  Corcy  82  111.,  19.  Even  if  the  law  were  as  held  in 
Wooster  v,  Northrupy  and  the  purchase  money  could  not  be 
collected  on  plaintiff's  notes,  that  would  be  a  matter  entirely 
between  her  and  her  vendor,  not  affecting  her  ownership  or 
rights  as  to  the  world  at  large.  Ramiborger  v.  Ingrahamy  38 
Pa.  St.,  146;  Patterson  v.  Robinsony  25  id.,  82;  Darby  v.  CaU 
laghaUy  and  Knapp  v.  Smithy  supra.    There  was  no  allega- 
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lion,  proof  or  finding  of  fraud  in  the  purchase,  and  there  is 
no  pretense  that  plaintiff's  title  of  record  is  merely  colorable. 
2.  That  if  the  plaintiff  was  the  owner  of  the  farm,  she  was  the 
owner  of  crops  raised  thereon  for  her  under  the  management 
of  her  husband  as  her  agent.  If  the  husband  had  any  inter- 
est in  them,  it  was  at  most  for  the  value  of  his  labor  and  ser- 
vices, which  can  be  ascertained  only  in  an  equitable  proceeding. 
FelUt  V.  Alden,  23  Wis.,  801;  Etish  v.  Yougkt^  65  Pa.  St, 
438.  Sut  he  had  no  interest  that  could  be  reached  by  credit- 
ors. Ahhey  v.  DeyOy  eupra.  8.  That  if  plaintiff  did  not 
become  owner  of  the  land,  and  consequently  of  the  crop,  cer- 
tainly her  husband  did  not,  but  the  title  remained  in  her 
grantor  of  the  land,  by  whom  she  was  put  in  possession,  and 
under  whom  she  was  in  possession  at  the  time  of  the  levy,  enti- 
tled to  hold  as  against  all  the  world  except  such  grantor. 
Darby  ^.  Callaghan^  aujpra. 

For  the  respondent,  there  was  a  brief  by  N.  H.  <fe  M.  E. 
Clapp^  and  oral  argument  by  iT.  27.  Clapp: 

1.  Evidence  was  properly  admitted  to  show  the  husband's 
interest  Under  a  general  denial,  defendant  in  replevin  may 
show  title  to  the  property  in  himself  or  a  stranger.  Timp  v. 
Dockhamy  32  Wis.,  146.  Where  a  debtor  has  placed  the  title 
to  his  property  in  some  third  person  without  consideration, 
and  with  intent  to  defraud  his  creditors,  whether  by  his  own 
direct  act  or  conveyance  or  by  a  conveyance  made  by  some 
person  at  the  debtor's  request,  the  creditors  or  those  represent- 
ing them  may  seize  the  property,  and,  in  replevin  against 
them,  may  show  the  debtor's  real  interest.  Osen  v.  Sherman^ 
27  Wis.,  601;  Oodfr&y  v.  Germain^  24  id.,  410;  Auble  v. 
Mason,  35  Pa.  St,  261;  Walker  v.  Jieamify  36  id.,  410;  Bob'- 
inson  v.  Wallace,  39  id.,  129.  If  the  plaintiff  holds  title  to 
the  land  in  trust  for  her  husband,  and  the  cestui  qtte  trust  is 
in  possession  and  carries  on  the  farm,  do  not  the  crops  belong 
to  him !  2.  That  the  &ct8  found  sustain  the  conclusions  of 
law.    (1)  In  contests  like  this,  the  wife's  daim  is  looked  upon 
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with  suspicion,  and  must  be  clearly  proven.  Stanton  v. 
Kirsohy  6  Wis.,  338;  Morneffer  v.  Duress,  13  id.,  603;  Wey- 
mouth  -y.  Railway  Go.^  17  id.,  550;  Price  v.  Oshom,  34  id.,  40. 
(2)  That  a  married  woman  may  acquire  a  separate  estate  by 
purchase,  and  hold  it  against  her  husband's  creditors,  she 
must  pay  for  it  out  of  funds  derived  from  sbme  person  other 
than  her  husband;  and  if  the  purchase  price  is  acquired 
through  the  husband,  as  if  the  property  is  paid  for  with  the 
husband's  earnings,  or  with  the  joint  earnings  of  husband  and 
wife,  then,  in  a  contest  between  her  and  the  husband's  cred- 
itors, she  cannot  recover.     Oarriber  v.  Oarriber,  18  Pa.  St.,  363; 

Walker  v.  Beamy y  36  id.,  410;  Aulle  v.  Mason,  35  id.,  261; 
Farrell  v.  Patterson,  43  111.,  62;  Manny  v.  Eixford,  44  id., 
129;  Carpenter  V.  Tatro,  36  Wis.,  297.  The  findings  show 
that  plaintiff  had  no  separate  estate  to  invest  in  the  land,  and 
that  the  whole  transaction  was  really  a  redemption  of  the  land 
from  mortgages  given  upon  it  by  the  husband,  which  redemp- 
tion is  to  be  effected  by  using  proceeds  of  crops  raised  on  the 
land  under  the  husband's  direction,  and  by  the  joint  labor  of 
husband  and  wife.  Crops  raised  under  such  circumstances 
must  be  held,  in  a  contest  of  this  character,  to  belong  to  the 
husband.  See,  beside  the  authorities  already  cited,  Fitzpttrick 
V.  Borhridge,  2  Brews.  (Pa.),  559;  Bucher  v.  Beam,  68  Pa.  St., 
421;  HalloweU  v.  HoHer,  35  id.,  379;  Baringer  v.  Stiver,  i9 
id.,  129;  Glidden  v.  Taylor,  16  Ohio  St.,  509;  Quidort  v. 
Pergeaux,  18  N.  J.  Eq.,  472;  Bear  v.  Bays,  36  111.,  280; 

Wilson  V.  Loomis,  55  id.,  352;  Patton  v.  Gates,  67  id.,  165; 
Hume  V.  Scruggs,  4  Otto,  22;  Moore  v,  Jones,  13  Ala.,  296; 
Holly  V.  Flournoy,  54  id.,  99.  The  notes  given  by  the 
plaintiff  were  no  part  of  her  separate  estate;  they  were  void 
in  law,  and  could  not  be  made  a  charge  on  any  separate  estate 
she  might  thereafter  acquire;  and  the  only  remedy  of  the 
payees  v/ould  be  to  recover  the  land  by  foreclosing  the  mort- 
gages. Wooster  v.  Northrup,  5  Wis.,  245;  Brown  v.  Her- 
mann,  14  Abb.  Pr.,  394.    The  case  of  Feller  v.  Alden,  23 
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Wis.,  301  (holding  that  the  husband's  interest  could  be  reached 
only  in  equity),  if  not  overruled  by  Lyon  v.  G.  B.  &  M.  BaU- 
way  Co.,,  42  Wis.,  548,  is  still  not  applicable  here,  because 
there  it  was  conceded  that  the  land  belonged  to  the  wife.  See 
Feller  v.  Alden^  on  p.  304;  Rohinson  v.  Wallacej  ^ujprd. 

Cole,  J.  This  is  a  contest  between  the  plaintiff,  a  married 
woman,  and  her  husband's  creditor,  for  certain  crops  grown 
upon  a  farm  the  title  of  which  is  in  her  It  appears  that  the 
plaintiff,  having  no  separate  estate,  purchased  the  farm  of  a 
third  party,  paying  nothing  down,  but  giving  her  own  note 
and  a  mortgage  on  the  premises  conveyed,  to  secure  the  pay- 
ment of  the  purchase  money.  There  is  no  claim  nor  pretense 
that  the  purchase  by  the  plaintiff  was  not  a  perfectly  fair, 
honest,  hona  fide  transaction,  free  from  all  imputation  of 
fraud,  unless  the  law  condeoin  such  a  purchase  upon  credit 
The  husband  of  the  plaintiff  lives  with  her  on  the  farm, 
assumes  the  direction  and  control  of  the  business  so  far  as 
relates  to  the  farm  labor,  but  carries  on  the  business  in  the 
name  of  the  plaintiff,  as  her  agent,  and  without  any  agreement 
as  to  his  compensation  for  services  rendered.  The  plaintiff 
has  paid,  from  the  proceeds  of  the  crops  raised  upon  the  farm, 
one  year's  interest  on  the  purchase  money,  and,  in  addition, 
made  a  payment  of  $200  to  apply  on  the  principal;  and  it  is 
admitted  that  the  crops  in  question  were  produced  by  means 
of  the  joint  labor  and  management  of  the  plaintiff  and  her 
husband.  These  are  tlie  material  facts  upon  which  the  ques- 
tion of  law  arises.  Can,  then,  a  married  woman,  under  the 
laws  of  this  state,  who  has  no  separate  estate,  purchase  of  a 
third  person,  upon  credit,  a  farm;  take  the  title  in  her  own 
name,  and  hold  it  for  her  own  use  and  not  for  the  use  of  the 
husband;  carry  on  the  farm  by  means  of  the  agency  of  her 
husband,  who  is  employed  by  her  to  manage  the  business,  but 
without  any  specific  agreement  as  to  his  compensation;  and 
hold  and  retain  the  crops  thus  raised  as  her  own!    Or  do  the 
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crops  under  such  circumstances  become  liable  for  the  debts  of 
her  husband? 

The  doctrine  is  elementary,  that  at  common  law  a  married 
woman  had  capacity  to  take  real  and  personal  estate,  by  grant, 
gift  or  other  conveyance,  from  any  person  other  than  her 
husband.  Equity  sustained  conveyances  to  the  wife  direct 
from  the  husband,  where  the  rights  of  creditors  did  not  inter- 
vene. Putnam  v.  Bicknell^  18  Wis.,  333;  Pike  v.  Miles,  23 
Wis.,  164;  Hannan  v.  Oxley,  id.,  619.  As  to  the  real  prop- 
erty, at  common  law,  where  no  trust  was  created,  the  husband 
took  the  rents  and  profits  during  coverture,  or  for  life  where 
there  was  issue  of  the  marriage;  while  as  to  the  wife^s  per- 
sonal property,  he  became  the  absolute  owner  providing  he 
reduced  it  to  possession  during  coverture.  But  this  rule  of 
the  common  law  in  respect  to  the  rights  of  the  husband  in 
the  property  of  the  wife  was  changed  by  statute  more  than 
a  quarter  of  a  century  ago.  See  chapter  44,  Laws  of  1850.  By 
this  enactment  it  was  provided,  that  a  married  woman  might 
hold  as  her  own  separate  estate  any  real  or  personal  property 
belonging  to  her  at  the  time  of  her  marriage,  and  might  like- 
wise receive,  by  inheritance,  gift,  grant,  devise  or  bequest,  from 
any  person  other  than  her  husband,  and  hold  to  her  sole  and 
separate  use,  any  real  or  personal  property,  or  interest  or 
estate  therein,  and  the  rents,  issues  and  profits  thereof,  in  the 
same  manner  and  with  like  effect  as  if  she  were  unmarried; 
and  the  same  should  not  be  subject  to  the  disposal  of  her  hus- 
band, nor  be  liable  for  his  debts. 

This  statute  removed  many  of  the  disabilities  which  a  married 
woman  was  under  at  the  common  law,  and  secured  to  her  the 
full  use  and  enjoyment  of  her  separate  estate.  See  Conway  v. 
Smith,  13  Wis.,  125;  Feller  v.  Alden,  23  Wis.,  301;  Beard 
V.  Dedolf,  29  Wis.,  136;  Eoxie  v.  Price,  31  Wis.,  82;  Fer^e- 
Ion  V.  JBogohoom,  id.,  172.  In  McVey  v.  Oreen  Bay  dk 
Minnesota  Railway  Co.,  42  Wis.,  532,  T^e  had  occasion  to 
put  a  construction  on  the  word  "grant"  as  used  in  this  stat- 
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ute;  and  it  was  decided  that  it  included  a  deed  of  bargain 
and  sale  to  a  married  woman,  executed  by  a  stranger,  and 
that  a  married  woman,  under  such  a  conveyance,  might 
acquire  title  to  land  by  purchase,  and  hold  it  as  her  separate 
estate,  if  it  really  were  such.  But  in  that  case  no  question 
arose  as  to  the  power  of  a  married  woman,  having  no  separate 
estate,  to  purchase  on  credit,  as  in  this  case;  because  the  court 
held  that,  in  the  absence  of  all  proof  upon  the  subject,  the  pre- 
sumption was  that  the  consideration  was  paid  by  the  grantee 
when  the  conveyance  was  executed.  Of  course,  in  all  cases 
where  the  consideration  was  in  fact  paid  by  the  wife  out  of 
her  separate  estate,  the  purchase  was  good  and  valid.  Not- 
withstanding the  legislature  had  thus  secured  to  the  wife  the 
full  use  and  enjoyment  of  her  separate  estate,  and  clothed  her 
with  power  to  make  legal  contracts  with  respect  to  it,  still  her 
earnings  belonged  to  the  husband,  unless,  either  from  drunken- 
ness, profligacy  or  other  cause,  he  neglected  or  refused  to  pro- 
vide for  her  support.  Stinsan  r.  WhUe^  20  Wis.,  662;  Edson 
r.  Hoyden^  id.,  683.  But  by  chapter  155,  Laws  of  1872,  the 
individual  earnings  of  a  married  woman,  except  those  accruing 
from  labor  performed  for  her  husband,  are  declared  to  be  her 
separate  property,  and  not  subject  to  her  husband's  control, 
nor  liable  for  his  debts.  This  being  the  state  of  the  statutory 
law,  it  follows,  and  has  in  fact  been  so  ruled,  that  a  married 
woman  may  now  carry  on  business  in  her  own  name  and  for  her 
own  benefit;  may  make  valid  contracts  in  respect  thereto, 
which  maybe  enforced  at  law  in  actions  against  her;  and  may 
enjoy  and  have  the  advantage  of  all  the  profits  arising  from 
such  business,  in  the  same  manner  as  though  she  were  sole. 
Meyers  v.  Rakte,4&  Wis.,  655.  If  she  have  a  separate  estate, 
it  would  not  be  claimed  that  she  could  not  purchase  real  or 
personal  property,  either  for  cash  or  on  credit,  to  use  in  carry- 
ing on  trade  or  business,  and  increase  her  profits.  Nor  will  it 
be  denied,  if  she  have  no  such  estate,  that  she  might  get  or 
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acquire  property  by  her  labor,  skill  or  talents,  and  hold  and 
enjoy  it  as  "  eamingSj^  for  so  the  law  declares. 

Dr.  Webster  defines  "  earnings  "  to  be  that  which  is  earned; 
that  which  is  gained  or  merited  by  labor,  services  or  perform- 
ances; wages  or  reward.  We  know  that  some  gifted  women 
acquire  or  earn  large  sums  of  money  by  their  writings  or  works 
of  art,  or  by  singing  or  performances  on  the  stage.  Others, 
again,  make  wealth  in  carrying  on  trade,  or  by  sagacious  and 
well  directed  efforts  in  some  branch  of  industry.  These  earn- 
ings and  profits  the  law  of  this  state  secures  to  the  married 
woman  as  her  separate  property.  Now,  suppose  a  married 
woman  is  a  seamstress,  having  no  estate  of  her  own:  may  she 
purchase  a  sewing-machine  by  means  of  which  she  may 
increase  her  earnings  and  make  her  labor  more  profitable? 
Or  if  she  be  a  music  teacher,  may  she  buy  a  piano-forte  upon 
which  she  can  give  music  lessons?  Does  not  the  law  allow 
her  to  buy  these  things  on  credit,  and  acquire  a  separate  estate 
by  her  earnings?  It  seems  to  us  it  does.  It  is  but  another 
application  of  the  same  principle,  to  permit  her  to  lease  or  buy 
a  house  upon  credit,  in  which  she  may  keep  a  private  school, 
or  earn  money  in  keeping  boarders;  or  to  permit  her  to  buy 
a  farm  in  the  same  manner,  and  raise  stock  or  grain,  and  thus 
acquire  a  separate  estate.  It  is  in  perfect  accord  with  the 
spirit  of  all  the  legislation  in  regard  to  the  property  rights  of 
married  women,  to  enable  her  to  do  these  things.  It  is  said 
that  these  statutes  are  remedial  in  their  character;  intended 
to  remove  the  disabilities  which  the  common  law  attached  to 
married  women,  and  were  designed  to  enable  them  to  have, 
hold  and  acquire  property  which  they  could  call  their  own, 
and  to  earn  something  for  themselves  by  their  skill  and  labor. 
They  are  therefore  to  be  liberally  construed  to  secure  the  object 
of  their  enactment.  McVey  v.  The  Chreen  Bay  <&  Minn. 
Railway  Co.^  supsi.  There  can  be  no  doubt  that  the  title  to 
the  farm  in  this  cr-se  vested  in  the  plaintiff  by  the  conveyance 
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made  to  her,  the  same  as  though  she  antecedently  had  a  sepa- 
rate estate  with  which  to  pay  the  consideration.  Now  may 
she  not  hold  and  enjoy  the  proceeds  of  the  farm  as  her  own 
property?  Probably,  if  she  had  not  used  the  agency  of  her 
hnsband  to  carry  on  the  farm  and  aid  in  raising  the  crops,  it 
woald  not  be  claimed  that  he  had  any  interest  in  them  which 
his  creditors  could  seize  upon  an  execution.  But,  if  the  wife  is 
the  real  owner  of  the  premises,  is  there  any  legal  objection  to 
her  employing  her  husband  as  an  agent  to  manage  the  business 
for  her?  There  is  doubtless  more  or  less  reason  to  suspect  the 
fairness  and  honesty  of  such  an  arrangement,  and  it  should  be 
closely  scrutinized  to  see  that  it  is  not  a  cover  for  fraud — a 
mere  device  to  place  the  husband's  property  beyond  the  reach 
of  creditors.  But  where  the  purchase  by  the  wife  is  really 
lona  Jidcj  she  being  the  real  owner  of  the  property,  we  do  not 
think  the  law  imputes  fraud,  or  condemns  the  transaction,  from 
the  mere  fact  that  the  wife  had  no  separate  estate  when  she 
made  the  purchase,  and  therefore,  from  necessity,  made  it 
wholly  on  credit 

In  Feller  v.  Alden^  supray  the  wife  owned  land  as  her  sepa- 
rate estate,  and  cultivated  it  by  means  of  the  agency  of  her 
husband  and  the  labor  of  her  minor  children.  It  was  held 
that  the  legal  title  to  the  products  and  proceeds  of  the  farm 
was  in  the  married  woman,  so  that  they  could  not  be  levied  on 
under  an  execution  against  her  husband.  It  was  said  that  the 
wife  was  at  liberty  to  avail  herself  of  the  agency  of  her  bus- 
band  to  manage  her  separate  estate,  and  still  the  produce  thereof, 
with  the  increase  of  stock,  would  belong  to  her.  It  is  sug- 
gested on  the  brief  of  counsel  for  defendant,  that  the  doctrine 
of  that  case  has  been  overruled  by  the  subsequent  decision  in 
Lyon  V.  Green  Bay  <&  Minn.  Railway  Co.j  42  Wis.,  648;  but 
that  is  a  mistake.  The  Lyon  case  was  an  action  of  trespass  by 
the  wife  for  injuries  to  the  grass  and  crops  on  her  land.  This 
court  thought  the  evidence  showed  that  the  husband  received 
the  proceeds  of  the  land,  and  was  the  real  owner  of  the  crops, 
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and  was  the  party  to  bring  an  action  for  an  injury  to  them. 
There  is  no  conflict  between  the  two  decisions,  as  we  under- 
stand them. 

We  do  not  deem  it  necessary  to  comment  upon  the  decisions 
in  other  states,  to  which  we  were  cited  on  the  argument,  many 
of  which  were  made  under  statutes  unlike  our  own. 

The  question  presented  is  purely  one  arising  upon  our  own 
statute,  and  we  feel  at  liberty  to  give  it  that  construction  which 
will  best  meet  the  object  of  the  legislature  in  enacting  it. 

It  follows  from  these  views,  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  must  be  remanded  with 
directions  to  give  judgment  for  the  plaintiff  for  the  return  of 
the  property  or  its  value. 

By  the  Court. —  So  ordered. 


Peterson  vs.  Olesow,  imp. 

Equftt:  Parent  and  Child:  Mortgage:  Rescission:  Annuity.  (1) 
Mortgage  by  son  to  secure  payment  of  annuity  to  parent:  Remedy  for 
breach.  (2)  Northampton  tables,  (3)  Allowance  for  value  of  future 
performance  of  covenanted  fUial  duty.  (4)  Form  of  foreclosure  Judg- 
ment in  such  case:  Term  of  redemption  btfore  sale:  Future  annual 
payments  to  be  made  in  cash. 

1.  A  son  gave  a  mortgage  of  land  to  seciue  performance  of  covenants  by 

which  he  was  bound  to  famish  his  mother,  the  plaintiff,  each  year, 
commencing  in  1868,  a  certain  quantity  of  grain,  hay  and  pasture,  and 
for  every  second  year  certain  other  chattels,  etc.  On  his  failure  to 
perform  his  covenants:  Held,  that  as  the  condition  of  the  mortgage  is 
not  the  support  and  maintenance  of  the  plaintiff,  but  the  payment  of 
life  annuities  in  specific  articles,  the  proper  remedy  is  not  a  rescission  of 
the  contract  (as  in  Bogie  v.  Bogie,  41  Wis.,  2QK9,  and  Bresnahan  v. 
Bresnahan,  46  id.,  385),  but  a  foreclosure  of  the  mortgage,  and  sale  of 
the  premises  to  make  the  amount  of  damages  accrued  for  past  breaches, 
together  with  the  present  value  of  the  annuity  which  the  mortgagor's 
covenants  bind  him  to  pay  plaintiff  for  ihe  remainder  of  her  life. 

2.  In  computing  the  present  value  of  such  annuity,  there  was  no  error  in 
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using  the  NQrthampton  tables,  in  the  absence  of  any  statute  or  rule  of 
court  on  that  sulgect. 

3.  By  the  terms  of  the  mortgagor's  covenant,  he  is  also  bound  to  take  care 

of  plaintiff  daring  sickness,  until  her  death;  and,  in  a  suit  to  foreclose, 
the  court  below  included  in  the  judgment  a  certain  sum  as  the  estimated 
Talue  of  such  futore  care. '  On  appeal  of  a  judgment  creditor  of  the 
mortgagor,  made  a  defendant  to  the  action :  Held,  that  as  the  covenant 
was  for  the  performance  of  a  prospective  filial  duty,  the  value  of  which 
cannot  be  estimated  in  money,  the  allowance  oi  this  item  was  error. 

4.  Judgment  in  such  a  case  should  permit  a  redemption  at  any  time  before 

sale,  by  payment  of  the  sum  actually  dae  for  past  breaches,  including 
stipulated  solicitor's  fees,  with  interest  and  costs  (leaving  plaintiff  at 
liberty  to  apply  for  a  farther  judgment  in  case  of  any  future  de&tolt). 
And  it  should  direct  f  ature  annual  payments  to  be  made  in  eash,  at  the 
cash  value  of  the  stipulated  payments  as  determined  by  the  court. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

This  is  an  action  to  foreclose  a  mortgage  on  certain  lands 
in  Dane  county,  executed  by  the  defendant  Ingehretson  alias 
Erdahl  to  his  father  and  mother,  Ingebret  Peterson  (now 
deceased)  and  the  plaintiff  The  mortgage  was  executed  in 
December,  1865,  to  secure  the  performance  by  the  mortgagor 
of  the  following  covenants  contained  in  a  bond  of  even  date 
with  the  mortgage  executed  by  him  to  the  mortgagees: 

^^I  bind  myself,  my  heirs,  executors,  administrators  and 
assigns,  to  furnish  to  the  said  Ann  Peterson  and  Ingebret 
Peterson,  her  husband,  on  the  first  day  of  October  of  each  and 
every  year,  thirty  bushels  of  good  wheat,  five  bushels  of  oats, 
and  one  fat  hog  not  to  weigh  less  than  two  hundred  or  two 
hundred  and  fifty  pounds,  to  be  furnished  only  every  other 
year,  commencing  on  the  first  day  of  October,  A.  D.  1868; 
and  I  further  bind  myself,  my  heirs,  executors,  administrator 
and  assigns,  as  aforesaid,  to  furnish  to  the  said  parties  in 
due  season,  each  and  every  year  as  aforesaid,  a  sufScient 
quantity  of  hay  and  necessary  pasture  for  one  cow  and  three 
sheep;  also  to  furnish  a  suflScient  quantity  of  good  wood  for 
fuel,  cut,  hauled  and  ready  for  use  —  the  said  wood  to  be  fur- 
nished only  every  other  year,  commencing  on  the  first  day  of 
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October,  A.  D.  1868;  also  to  furnish  to  the  said  parties  all 
necessary  store-room  for  the  aforesaid  mentioned  thirty  bushels 
of  wheat  and  five  bnshels  of  oats,  daring  their  life-time;  and 
in  case  the  said  Ann  and  Ingebret  Peterson  shall  have  to 
build  themselves  a  dwelling-house,  then  I  bind  myself  and 
heirs  to  haul  one-half  of  all  the  building  materials  onto  the 
place  where  the  said  dwelling-house  is  to  be  built,  on  the  land 
of  Peter  Ingrebetson,  in  said  town  of  Pleasant  Springs,  and 
also  to  furnish  the  same  parties  as  aforesaid,  at  any  time  dur- 
ing their  life-time,  team  and  wagon  to  go  to  mill  and  to  bring 
to  market  their  grain  they  may  have  to  selL  I  farther  bind 
myself,  my  heirs  and  assigns,  in  case  the  said  Ann  Peterson 
and  Ingrebret  Peterson  shall  have  the  above  mentioned  cow 
pastured  in  the  pasture  of  Peter  Ingebretson,  his  heirs  or 
assigns,  then  I  do  hereby  agree  to  pasture  another  cow  belong- 
ing to  the  said  Peter  Ingebretson,  his  heirs  or  assigns,  so  long 
as  the  said  Ann  and  Ingebret  Peterson,  or  either  of  them, 
shall  live.  I  also  bind  myself,  my  heirs  and  assigns,  as  afoi*e- 
said,  to  aid,  assist  and  take  good  care  of  the  said  Ann  Peterson 
and  Ingebret  Peterson,  her  husband,  during  all  their  sickness 
until  their  death,  and  in  case  of  the  death  of  either  of  the 
said  parties,  the  surviving  party  to  have  and  demand  one-half 
only  of  the  above  mentioned  provisions,  but  to  have  the  same 
right  in  all  other  respects  with  regard  to  store-room,  pasture, 
hay,  and  the  same  quantity  of  wood  for  fuel,  as  when  both  were 
living." 

It  was  proved  on  the  trial,  and  found  by  the  court,  that 
Ingebret  Peterson  died  in  March,  1868,  and  that  the  plaintiff 
has  never  received  anything  on  the  annuity  secured  by  the 
mortgage.  It  was  also  proved  (but  not  expressly  found)  that 
the  plaintiff  had  frequently  demanded  of  the  mortgagor  per- 
formance, or  part  performance,  of  the  stipulations  in  the 
bond,  commencing  soon  after  a  payment  first  became  due. 

The  court  ascertained  the  value  of  the  several  articles  to  be 
delivered  pursuant  to  the  contract,  at  the  average  value  thereof 
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for  ten  years  aa  proved  on  the  trial,  reducing  the  biennial  to 
annual  payments,  for  convenience  of  compntation,  and  stated 
the  value  of  the  annuity  as  follows: 

"ISbuflhelsof  wheat  @  99c. $14  85 

2 Ji  bushels  of  wheat  @  31  c 77 

Keeping  one  cow  (hay  and  pasturage)  per  year 20  00 

Keeping  three  sheep  (hay  and  pasturage)  per  year 10  00 

7  cords  of  wood®  $4.50 31  50 

Chopping7cordaofwood,andgettingreadyforuse,@  91.00  7  00 

Milling  and  other  hauling  per  year 2  00 

Fork,  average  amount  56j^  lbs.,  @  6c  per  ft 8  37 

Making  the  value  of  the  provision  as  an  annuity,  due  Oc- 
tober 1, 1868,  a  sum  equal  to $89  49'* 

Simple  interest  at  7  per  cent,  was  computed  on  each  annuity 
from  the  time  it  became  due  to  the  date  of  judgment. 

Finding  that  the  mortgaged  premises  could  not  properly  be 
aold  in  parcels,  the  court  also  ascertained  the  present  value  of 
payments  thereafter  to  become  due,  nsing  the  Northampton 
tables  to  fix  th6  probable  duration  of  plaintiff's  life.  The 
court  gave  judgment  for  the  aggregate  amount  of  the  payments 
and  interest  due,  and  the  present  value  of  the  annuity,  as  thus 
ascertained,  together  with  $100  solicitor's  fees  stipulated  in  the 
mortgage,  and  $100  for  the  probable  value  of  the  care  and  as- 
sistance in  sickness,  stipulated  for  in  the  bond.  The  judgment 
provides  for  a  redemption  on  payment  of  such  aggregate 
amount,  with  interest  and  costs,  at  any  time  before  sale  of  the 
mortgaged  premises,  which  is  adjudged  in  the  usual  form. 

The  defendant  Olesortj  who  was  a  judgment  creditor  of  the 
mortgagor,  and  had  a  lien  upon  his  interest  in  the  mortgaged 
premises,  appealed  from  the  judgment. 

For  the  appellant,  there  was  abrief  byJTdye^cfe  Chynoweth^ 
and  oral  argument  by  Mr.  Chynoweth.  They  contended, 
among  other  things,^  1.  That  the  instrument,  in  the  form 

*  Although  there  does  not  appear  to  have  been  any  real  controversy  between 
the  parties  upon  the  point  whether  the  principal  defendant's  rights  were  those 


Digitized  by 


Google 


126  SUPREME  COURT  OF  WISCONSIN, 

Peterson  ts.  Oleson,  imp. 

of  a  mortgage  executed  by  the  defendant  Erdahl  to  the 
plaintiff  and  her  former  husband  was  a  mortgage  in  fact 
and  in  law,  notwithstanding  the  special  character  of  the  con- 
ditions therein  expressed.  Zanfair  v.  Lanfair^  18  Pick, 
299;  Fiahe  v.  FUhe^  20  id.,  499;  Marah  v.  Austin^  1  Allen, 
235;  Gilson  v.  GiUon^  2  id.,  115;  Bryant  v.  ErsJcine^  65 
Ma,  153  (mc»difying  some  previous  cases  in  that  court  so  far 
as  concerns  the  necessity  of  the  mortgagee's  consent  to  an  as- 
signment); Wilson  V.  Wileonj  38  Me.,  18;  Bethlehem  v. 
Annie  J  40  N.  H.,  34;  Eastman  v.  Batchelder^  36  id.,  141; 
Flanders  v.  Zamphear^  9  id.,  201;  Austin  v.  Atcstiny  9  Vt., 
420;  Henry  v.  Tupper^  29  id.,  358;  Page  v.  Greeny  6  Conn., 
338;  Stoughton  v.  PascOy  5  id.,  442;  Chase  v.  Peck,  21  N.  T., 

of  a  mortgagor,  it  has  been  thought  best  to  give  the  aathorities  cited  for  the 
appellant  on  that  point  Those  parts  of  the  bond  and  mortgage  given  by 
Erdahl,  upon  whidi  it  was  8upp<Med  that  the  qaestion  might  arise,  and  which 
are  not  included  in  the  text,  are  here  added. 

The  bond  recites  the  execution  to  the  obligor  of  the  deed  of  conveyance  made 
by  Ingebret  Peterson  and  Ann  Peterson,  and  states  that  in  consideration  thereof 
the  said  obligor  is  "held  and  firmly  bound,  under  penalty  of  annulling  and 
making  void  said  canveyance,^^  to  perform  his  tmdertakings  in  said  bond.  Af- 
ter stating  these  as  they  are  above  set  forth  in  the  text,  the  instrument  adds: 
**  And  it  is  further  agreed  and  understood  that  each  of  the  aforementioned, 
undertakings  and  agreements  shall  run  with  the  land  as  covenants  to  be  by  me, 
my  heirs  or  assigns,  performed  as  conditions  precedent  to  an  absolute  title  in 
fee  simple,  and  the  possession  of  said  store-rooms  for  grain  and  the  pasture 
for  one  cow  and  three  sheep  shall  for  all  practical  purposes  be  considered  as 
possession  of  the  whole;  it  being  the  true  intent  and  understanding  of  these 
presents,  that  the  said  Lars  Ingebretson  shall  not  have  a  right  to  encumber 
said  land  in  any  naanner  whatever,  but  shall  have  the  right  by  deed  of  quit- 
claim to  tranitfer  his  interest  in  the  same,  subject  to  the  agreements  above 
enumerated,  while  the  title  in  fee  simple  shall  become  absolute  in  the  said  Lars 
Ingebretson,  his  heirs  or  assigns,  on  the  death  of  said  Ann  Peterson  and  Inge- 
bret Peterson,  her  husband,  anything  in  the  said  deed  of  conveyance  this  day 
executed  as  aforesaid  to  the  contraxy  notwithstanding.'* 

The  mortgage  is  conditioned  for  the  performance  by  the  mortgagor  of  the 
undertakings  and  agreements  of  the  bond,  and  contains  a  power  of  sale. 

The  deed  of  conveyance,  bond  and  mortgage  seem  to  have  been  executed 
contemporaneoualy.  Bbp.  * 
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581;  A(Ma  t?.  Ackla^  6  Barr,  228;  Daniels  v.  Eisenlordy  10 
Mich.,  454;  Tucker  v.  Tucker,  24  id.,  426;  Randall  v.  PhU- 
lips,  3  Mason  (U.  S.  0.  C),  378;  1  Hilliard  on  Mort,  120;  1 
Jones  on  Mort,  389;  2  Greenl.  Cruise,  80,  n.  In  this  connec- 
tion counsel  contended  that  the  question  of  certainty  of  com- 
pensation  on  default,  in  this  class  of  mortgages,  was  hardly 
an  open  one;  and  they  criticised  a  remark  in  Berrmkott  v. 
Traphagen,  39  Wis.,  227,  to  the  effect  that  the  gross  value  of 
the  annuity  was  "not  measurable  by  any  exact  pecuniary 
standard,"  citing  in  a  contrary  sense  Wright  v.  Young,  6 
Wis.,  127;  Schell  v.  Plumb,  55  N.  T.,  592;  Jackson  v.  Ed- 
wards, 7  Paige,  408;  Wager  v.  Schuyler,  1  Wend.,  553; 
Runnells  v.  Webher,  59  Me.,  488;  linger  v.  Leiter,  32  Ohio 
St,  ;  Terry'* s  ExW  v.  Drahenstadt,  68  Pa.  St.,  400;  Row- 
ley v.  L.<S:  iT.  W.  Railway  Co.,  L.  R,  8  Exch.  Gas.,  221;  as 
well  as  Av^in  v.  Aiistin  and  others  of  the  cases  cited  supra. 
2.  That  if  the  instrument  was  a  mortgage  in  its  inception, 
then  it  is  still  a  mortgage,  according  to  the  maxim,  "Once  a 
mortgage  always  a  mortgage  "  (1  Powell  on  Mort.,  116, 117, 
note  7,127);  and  the  right  to  redeem  remains  until  foreclosed 
in  the  manner  required  by  the  statute.  In  this  connection 
counsel  criticised  the  decision  in  Bresnahan  v.  Bresnahan,  46 
Wis.,  885,  as  appearing  to  proceed  upon  the  idea  that  an  in- 
strument acknowledged  to  have  been  a  mortgage  in  its  incep- 
tion, could  become  an  absolute  conveyance  by  a  subsequent 
default  of  the  mortgagor;  and  they  contended  that  it  has  been 
the  settled  doctrine  of  this  state  for  more  than  a  quarter  of  a 
century  that  the  legal  title  remains  in  the  mortgagor,  and  does 
not  pass  from  him  by  default,  but  only  upon  a  foreclosure  and 
sale.  GiUett  v.  Eaton,  6  Wis.,  30;  Tallnian  v.  Ely,  id.,  244; 
Wood  V.  Trask,  7  id.,  566 ;  Ren/nesy  v.  Farrell,  20  id.,  42  (which 
involved  a'mortgage  and  bond  for  support) ;  Brinkman  v.  Jones, 
44  id.,  610';  Russell  v.  Ely,  2  Black,  U.  S.,  575.  They  further 
argued  that  the  right  of  redemption  is  a  vested  right  in  the 
mortgagor  from  the  inception  of  the  mortgage,  and  cannot  be 
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cut  off  even  by  contract  between  the  parties  relating  to  a  f  atnre 
contingency  (Quartermovs  v.  Kennedy^  29  Ark.,  544;  Wing  v. 
Cooper^  37  Vt,  169;  Davis  v.  Hemenwayy  27  id.,  589;  Avstin 
V,  Austin^  supra;  JSogan  v.  Walker^  1  Wis.,  678 ;  SmUhv.Hoyty 
14  id.,  257;  Sage  v.  McLaughlin^  34  id.,  550;  Walker  v.  Gulli- 
fordy  86  id.,  325);  that  for  breach  of  a  mortgage  the  remedy 
provided  by  statute  is  exclusive  (Noyes  v.  Sturdvvanty  6  Shep., 
104;  2  Jones  on  Mort,  sec.  1317);  that  the  only  case  cited 
to  sustain  Bresnahan  v.  Bresnahan  is  Bogie  v.  Bogie^  41 
Wis.,  209,  in  which  there  was  no  question  of  a  mortgage  at  all, 
but  an  absolute  conveyance  from  the  party  to  be  supported 
was  rescinded;  that  the  same  was  true  in  Jenkins  v.  Jenkins^ 
3  Mon.  (Ky.),  327,  ScoWs  Heirs  v.  ScoU^  3  B.  Mon.,  2,  and 
Leach  V.  Leach^  4  Porter  (Ind.),  628,  which  were  also  decided 
in  states  where,  at  the  time  of  the  decisions,  the  legal  title 
passed  to  the  mortgagee,  and  no  right  of  redemption  was 
recognized;  and  that  Betd  v.  Bums^  13  Ohio  St.,  49,  on  which 
Bogie  v.  Bogie  seems  to  rest,  was  also  decided  in  a  state  where 
the  right  of  redemption  from  a  mortgage  is  unknown.  3.  That 
one  seeking  rescission  of  a  contract  for  a  breach  thereof  must 
at  least  move  on  the  first  knowledge  of  such  breach  (Willard's 
Eq.  Jnr.,  292;  Powell  v.  Hankey^  2  P.  Wms.,  82;  King  v. 
Eamiltony  4  Pet.,  311,  329;  Pratt  v.  Carroll^  8  Cranch,  471; 
McKay  v.  Carrington^  1  McLean,  50;  Brashierv.  Oratz^  6 
Wheat,  528;  Atlcmtio  Delaine  Co.  v.  James^  94  U.  S.,  207; 
WUlard  v.  Henry ^  2  N.  H.,  120;  Lawrence  v.  Dalcj  3  Johns. 
Ch.,  23;  Lewis  v.  Garstairs^  5  Watts  &  Serg.,  209;  Martin  v. 
Ivesy  17  S.  &  R.,  366;  Aokla  v.  Ackla^  6  Barr,  228;  Ayres  v. 
Mitchdly  3  Sm.  &  M.,  683;  Brown  v.  Peckj  2  Wis.,  281); 
and  that  where  a  lien  intervenes  between  the  breach  and  the 
suit  instituted  thereon,  the  decree  revests  the  title,  not  as  of 
the  time  of  the  breach,  but  as  of  the  time  of  the  decree. 
Henderson  v.  Huntony  26  Gratt.,  926;  Fripp  v.  TaLhirdy  1 
HiU  (S.  C.)  Ch.,  142;  Backhouse's  Adrn'r  v.  JeWs  Adm'ry  1 
Brock.,  500;  PearsoU  v.  Chapiny  44  Pa.  St.,  9,  15;  Austin  v. 
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Austiny  9  Vt.  420;  Eogeboom  v.  Hall,  24  Wend.,  146. 
4.  Hiat  if  defendant  was  entitled  to  redeem,  the  terms  of  re- 
demption fixed  by  the  judgment  were  erroneous.  (1)  The 
determination  of  the  present  value  of  the  future  annuity  is 
erroneous,  because,  though  the  annuitant  testified  that  she  was 
in  good  health,  there  was  no  evidence  as  to  her  constitutional 
vigor  or  habits  (Schell  v.  Plumby  55  N.  Y.,  599;  Unger  v. 
Letter,  32  Ohio  St.,  );  and  also  because  the  calculation 
was  made  by  the  use  (against  objection)  of  the  Northampton 
tables,  instead  of  the  testimony  of  living  experts.  City  of 
Ripan  v.  BiUel,  30  Wis.,  619.  (2)  The  allowance  of  interest 
on  arrears  of  the  annuity  (which  was  in  specific  articles)  was 
error.  Philipa  v.  WUliamSj  6  Gratt,  259;  Adams  v.  Adains^ 
10  Leigh,  627;  Sprague  r.  Sprague^s  Estate,  80  Vt.,  483. 
(3)  It  was  error  to  allow  $100  for  the  present  value  of  future 
care  and  attendance  in  sickness,  there  being  neither  averment 
nor  proof  upon  which  such  an  allowance  could  be  calculated. 
The  action  being  not  merely  upon  the  bond,  but  also  to  fore- 
close the  mortgage,  each  futare  annuity  should  be  treated  as 
an  installment,  and  the  jadgment  should  provide  for  its  future 
payment  as  such  (Tucker  v.  Titcker,  24  Mich.,  426),  and  should 
provide  for  a  stay  of  proceedings  upon  defendant's  bringing 
into  court  the  amount  now  actually  due,  with  interest  and 
costs.    Sauerv.  Steinhauer,  10  Wis.,  370;  R.  S.,  sec.  3157. 

For  the  respondent,  there  was  a  brief  by  Bashford  dk 
SpUde,  and  oral  argument  by  Mr.  Spilde: 

In  Berrinkott  v.  Traphagen,  39  Wis.,  219,  the  court  were 
unanimous  in  the  opinion  that  an  annuitant's  measure  of 
damages  upon  a  forfeiture  was  the  gross  valae  of  the  bond, 
i.  e.j  the  annuities  in  arrears,  with  interest,  and  the  present 
value  of  the  prospective  annuities  according  to  approved  life 
tables.  The  fact  that  there  was  an  option  clause  in  the  bond 
in  that  case,  in  no  way  affected  the  opinion.  The  court  was 
divided  as  to  whether  the  sum  named  in  the  bond,  to  which 
the  option  clause  related,  should  be  treated  as  penalty  or  a£ 
VoL.XLVn.-9 
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liquidated  damages.  Had  it  been  treated  as  penalty,  it  is  clear 
that  the  option  claase  could  not  have  operated  to  give  the 
obligee  anything  more  than  compensatory  damages.  It  is 
clear  that  in  the  case  of  a  bond  for  support  nothing  less  than 
the  whole  value  of  the  provision  will  compensate  the  obligee 
upon  a  breach.  This  court  has  even  gone  farther  in  Bogie  v. 
Bogie,  41  Wis.,  209,  and  held  that  equity  would  rescind  the 
conveyance;  but  that  is  not  asked  here.  Again,  the  judg- 
ment should  not  be  reversed  because  it  includes  the  present 
value  of  prospective  annual  payments,  unless  there  was  error 
in  decreeing  a  sale  of  the  whole  mortgaged  premises.  Under 
our  statute  (R.  S.  1858,  ch.  145,  sec.  9;  R.  S.  1878,  sec.  3160), 
if  the  premises  cannot  be  advantageously  sold  in  parcels,  the 
court  may  direct  a  sale  of  the  whole  and  payment  of  the  sum 
due,  and  also  of  sums  to  become  due,  deducting  interest;  and 
that  is  what  this  judgment  provides. 

The  respondent's  counsel  also  argued  other  questions  raised 
by  the  record. 

Lyon,  J.  The  bond  which  the  mortgage  was  given  to  se- 
cure, is  not  conditional  for  the  support  and  maintenance  of 
the  mortgagees,  but  for  the  payment  of  life  annuities  in  spe- 
cific articles.  The  learned  counsel  for  both  parties  seem  to 
agree  that  foreclosure  of  the  mortgage  and  sale  of  the  mort- 
gaged premises  is  the  proper  remedy,  and  not  rescission  of  the 
contract,  as  in  Bogie  v.  Bogie,  41  Wis.,  209,  and  Bresnahan  v. 
Bresnahan,  46  id.,  385.    We  concur  in  this  view. 

The  court  found,  substantially,  that  the  mortgaged  premises 
cannot  be  sold  in  parcels  without  injury  to  the  parties  inter- 
ested, and  proceeded  to  ascertain  the  present  money  value  of 
the  pisuntiff's  life  annuity,  using  for  that  purpose  the  North- 
ampton tables.  These  tables  are  adopted  in  the  new  circuit 
court  rules,  and  we  think  they  were  properly  used  in  the  pres- 
ent case,  in  the  absence  of  any  rule  on  the  subject.  Nothing 
inconsistent  with  this  was  said  in  Berrinkott  v.  Traphagen, 
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39  Wis.,  219,  although  it  was  there  suggested  that  perhaps 
life  tables  prepared  at  a  later  time  might  give  the  average* 
probable  duration  of  life  in  this  country  with  more  aocnracj 
than  it  is  given  in  the  Northampton  tables. 

We  find  certain  errors  in  the  accounting  and  judgment, 
which  must  be  corrected: 

1.  The  wood  was  due  but  once  in  two  years,  and  the  ac- 
counting makes ,  it  due  annually.  The  mortgagor  is  charged 
$38.50  annually  for  wood  and  cutting  it,  whereas  he  should 
only  be  charged  one-half  that  sum.  It  was  conceded  on  the 
argument  that  this  correction  should  be  made.  We  find  no 
other  error  in  the  amount  of  the  annuity.  Tlie  annuity  is 
therefore  $69.74  instead  of  $89.49.  The  interest  on  the  pay* 
ment  overdue  will  be  correspondingly  reduced,  as  will  also 
the  present  value  of  the  annuity. 

2.  The  item  of  $100,  allowed  prospectively  for  care  and  at- 
tendance in  sickness,  must  be  stricken  out  That  is  a  stipula- 
tion for  the  performance  of  a  filial  duty,  the  value  of  which 
it  is  quite  impossible  to  estimate  prospectively  in  dollars  and 
cents. 

8.  The  judgment  should  permit  a  redemption  by  the  pay- 
ment of  a  sum  actually  dde  on  the  bond,  with  solicitor's  fees, 
interest  and  costs,  at  any  time  before  sale;  leaving  the  plaint- 
iff at  liberty  to  apply  for  a  further  judgment  in  case  of  any 
future  default  For  the  purposes  of  future  payments,  the 
annuity  will  be  $69.74,  payable  in  cash. 

In  all  other  respects,  we  think  the  accounting  and  judg- 
ment are  correct 

By  tlie  Court, — The  judgment  is  reversed,  with  costs,  and 
the  cause  will  be  remanded  with  directions  to  the  circuit  court 
to  render  judgment  for  the  plaintiff  as  above  indicated. 
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FoRECLOSUBB  Sale:  At  what  time  U  may  he  made. 

Under  section  3162,  R.  S.,  a  foreclosure  sale  of  land  cannot  be  made  within  a 
year  from  the  date  at  which  the  judgment,  as  formally  entered  by  the 
court  through  its  derk,  is  rendered  perfect  so  as  to  show  the  total  amount 
which  must  be  paid  in  order  to  redeem,  including  not  only  the  principal 
and  interest  of  the  mortgaged  debt,  but  also  the  costs  taxed. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

Foreclosure  of  a  mortgage.  The  defendant  Welch  appealed 
from  an  order  refusing  to  stay  the  sale  of  the  premises  upon 
the  judgment.  The  ground  upon  which  the  stay  was  sought 
will  appear  from  the  opinion. 

For  the  appellant,  there  was  a  brief  by  Noyes  Broa.^  and  oral 
argument  by  Bolla  E.  Nayes. 

For  the  respondent,  there  was  *  brief  by  Levi  Crouch  and 
ZewiSy  Lewis  <&  HaUj  and  oral  argument  by  H.  M.  Lewis. 
They  contended  that  cL  135,  R.  S.,  wherever  it  speaks  of  a 
judgment,  or  of  rendering  a  judgment,  means  a  judgment  as  de- 
fined by  sec.  2882,  and  by  the  common  law,  i.  e.j  "  the  final  de- 
termination of  the  rights  of  the  parties  "  (Freeman  on  Judgm., 
2d  ed.,  sec.  2);  that  the  rendering  of  a  judgment  is  a  strictly 
judicial  act,  and  its  entry  a  merely  ministerial  act,  and  the 
validity  oi  the  judgment  of  the  court  does  not  depend  upon  its 
being  recorded  in  time  by  the  clerk,  the  record  not  being  the 
judgment,  but  only  the  evidence  of  it  (Freeman,  sees.  37-39; 
Matthews  v.  Houghton,^  11  Me.,  877;  Fish  v.  Emefrsoyb^  44  N. 
T.,  376 ;  Davis  v.  Shaver j  1  Phill.  Law  (N.  C),  18 ;  McKinley  v. 
Webery  87  Wis.,  279;  Ottillie  v.  Wmohter,  33  id.,  252);  that 
Cord  V.  Southwellj  15  Wis.,  211,  Bonesteel  v.  Bonesteelj  30 
id.,  151,  and  Smith  v.  Hart^  44  id.,  230,  construe  the  language 
of  a  statute  which  required  appeals  to  be  taken  within  two 
years  from  the  ^^  entry  of  judgment,"  and  are  inapplicable 
here;  and  that  if  that  statute  had  substituted  the  words  ^^  date 
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of  judgment"  or  ^^  rendition  of  judgment,"  the  time  to  appeal 
would  have  commenced  running  from  the  time  when  the  judg-  * 
ment  of  the  court  was  announced.    Freeman,  sec  40;  Gerulla 
V.  Beh/eay  82  Oal.,  169. 

Taylor^  J.  This  is  an  appeal  by  the  defendant  WdoA  from 
an  order  denying  his  motion  for  an  order  staying  the  sale  of 
the  mortgaged  premises  under  the  judgment  rendered  in  this 
action.  The  only  question  to  be  determined  upon  this  appeal 
is,  whether  the  respondent's  notice  of  the  sale  was  premature. 

The  action  was  tried  by  the  court,  without  a  jury,  at  the 
March  term,  1878.  The  finding  of  the  court  were  dated 
April  5th,  and  filed  July  12, 1878,  and  on  the  day  last  named 
a  judgment  was  filed  in  the  usual  form,  directing  the  sale  of 
the  mortgaged  premises,  except  that  there  was  a  blank  left  in 
said  judgment  for  the  insertion  of  the  costs  of  the  plaintiff  in 
the  action.  The  costs  were,  in  fact,  taxed  on  the  14th  of  April, 
1879,  and  then  inserted  in  said  judgment;  and  thereupon  the 
plaintiff  caused  said  mortgaged  premises  to  be  advertised  for 
sale,  by  virtue  of  said  judgment,  on  the  24th  of  Hay,  1879. 

Section  3162,  B.  S.  1878,  prescribes  the  form  of  the  judg- 
ment to  be  rendered  in  an  action  to  foreclose  a  mortgage,  as 
follows:  '^In  all  such  actions,  if  the  plaintiff  shall  recover, 
the  judgment  shall  fix  the  amount  of  the  mortgage  debt  then 
due,  and  also  the  amount  of  each  installment  thereafter  to 
grow  due,  and  the  several  times  when  they  will  become  so  due, 
and  shall  adjudge  that  the  mortgaged  premises  be  sold  for  the 
payment  of  the  amount  adjudged  to  be  then  due,  and  of  all 
installments  which  shall  thereafter  grow  due  before  the  sale, 
or  so  much  thereof  as  may  be  sufficient  to  pay  such  amount  for 
principal,  interest  and  costs,  including  costs  of  sale;  and,  when 
demanded  in  the  complaint,  an  order  directing  that  judgment 
be  rendered  for  any  [deficiency  against  the  parties  personally 
liable  therefor."  Then  follows  the  following  provision  as  to 
sale:    ^^  But  no  such  sale  shall  be  made  until  the  expiration  of 
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one  year  from  date  of  such  jadgtnent  or  order  of  sale;  and 
when  judgment  is  for  installments  due  and  to  grow  due,  and 
payment  shall  be  made  within  the  year  of  the  installments 
found  due  at  the  date  of  the  judgment,  with  interest  and  costs, 
no  sale  shall  be  made  upon  any  installtnent  growing  due  after 
the  date  of  the  judgment,  until  the  expiration  of  opd^ear  after 
the  same  shall  become  due." 

We  have  no  hesitation  in  holding  that  the  judgment  referred 
to  in  this  section  is  the  formal  entry.of  the  judgment  by  the 
court  through  its  clerk,  and  not  the  making  and  filing  of  the 
findings  of  fact  and  conclusions  of  law  required  to  ba  made 
and  filed  by  the  judge  before  whom  the  action  is  tried.  The 
judgment  here  referred  to  is  the  same  judgment  which,  by  the 
provisions  of  section  2897,  R.  S.  1878,  the  clerk  is  required  to 
enter  in  the  judgment  book. 

Section  2863,  which  prescribes  that  when  the  action  is  tried 
by  the  court  its  decision  shall  be  given  in  writing  and  filed 
with  the  clerk  within  twenty  days  after  the  court  at  which  the 
trial  took  place,  very  clearly  distinguishes  this  decision  from 
the  judgment  in  the  action.  The  section  expressly  says: 
^'  Judgment  npon  the  decision  shall  be  entered  accordingly  as 
of  the  term  at  which  the  cause  was  tried."  The  findings  of  the 
court  amount  to  nothing  more  than  an  order  for  judgment, 
and  are  not  in  themselves  the  judgment  of  the  court.  Sage 
V.  McLaughlinj  34  Wis.,  650,  657;  Dean  v.  WilliamSj  2  Pin., 
91;  Lincoln  v.  Croee^  11  Wis.,  94;  Potter  v.  Eaton^  26  Wis., 
382;  Massing  v.  AmeSy  36  Wis.,  409. 

The  statutes,  in  speaking  of  the  decision  and  findings  of  a 
court  in  a  case  tried  withont  a  jury,  never  speak  of  them  as 
the  judgment  in  the  action,  but  as  something  precedent  to 
such  judgment;  and  these  findings,  both  as  to  the  facts  and 
conclusions  of  law,  must  be  excepted  to  by  the  party  seeking 
to  take  any  advantage  of  errors  in  the  same,  otherwise  they 
are  conclusive  against  him.  If,  however,  the  findings  are  the 
judgment,  then  no  exceptions  ought  to  be  required.    It  is  the 
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universal  practice  that  errors  appearing  in  the  final  judgment 
need  not  be  excepted  to  in  order  to  take  advantage  of  them 
upon  appeal  or  writ  of  error.  This  court  has  held  that  if  the 
judgment  rendered  is  not  sustained  bj  the  findings  of  fact, 
it  will  be  reversed,  though  no  exceptions  be  taken  to  such 
findings.  If  the  findings  are  in  fact  the  judgment,  it  would 
be  difficult  to  find  a  reason  for  reversing  a  judgment,  in  such 
case.  Bl099oin  v.  Fergxisony  13  Wis.,  75,  and  cases  cited  in 
head  note;  Westfidd  v.  Sauk  Co.y  18  Wis.,  624;  Wisconsin 
Bvoer  Improvement  Co.  v.  Lyons^  30  Wis.,  61. 

Having  come  to  the  conclusion  that  tlie  judgment  spoken 
of  in  said  section  8162  is  the  same  judgment  which  is  required 
to  be  entered  in  the  judgment  book  by  section  2897,  we  think 
it  follows  that  the  date  of  the  entry  of  such  judgment  must 
be  the  date  from  which  the  year  begins  to  run,  and  within 
which  a  sale  of  the  mortgaged  premises  is  prohibited  by  the 
provisions  of  said  section  3162.  The  judgment  which  was 
in  fact  drawn  up  and  entered  by  the  clerk,  and  which  did  not 
contain  the  amount  of  costs  which  the  plaintiff  was  entitled 
to  recover,  was  not  in  fact'so  drawn  up  or  entered  until  the 
12th  of  July,  1878;  and  if  the  year  commenced  running  from 
that  date,  the  notice  of  sale  and  threatened  sale  were  prema- 
ture, and  should  have  been  stayed.  In  view  of  the  object  of 
the  statute,  we  think  it  must  be  held  that  the  year  does  not 
commence  to  run  against  a  party  entitled  to  redeem  the  mort- 
gaged premises,  until  the  judgment  is  perfected  by  the  inser- 
tion therein  of  the  amount  of  the  costs  of  the  plaintiff.  Until 
that  is  done,  the  party  entitled  to  redeem  has  no  means  of 
knowing  what  amount  he  must  pay  to  the  plaintiff  or  clerk  in 
order  to  redeem  the  premises  under  the  provisions  of  section 
3165,  B.  S.  1878.  It  is  no  answer  to  this  proposition  to  say 
that  the  party  wishing  to  redeem  may  compel  the  plaintiff  to 
have  his  costs  taxed  and  inserted  in  the  judgment.  It  is  the 
duty  of  the  party  claiming  the  costs  to  have  the  same  adjusted 
aQd  inserted. 
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The  costs  are  a  part  of  the  plaintiff  ^a  judgment,  and  it  is 
just  as  necessary  to  the  defendant's  rights  that  they  should 
be  adjusted,  and  the  amount  fixed  by  the  judgment,  as  it  is 
that  the  amount  due  upon  the  debt  secured  by  the  mortgage 
should  be  ascertained  and  fixed  thereby. 

Under  the  old  practice  of  selling  the  mortgaged  premises 
immediately  upon  the  rendition  of  the  judgment,  it  was  the 
unirersal  practice  to  have  the  costs  adjusted  and  inserted  in 
the  judgment  before  sale.  The  new  law  was  intended,  as  we 
think,  to  secure  to  the  mortgagor  or  his  assigns  one  year  to 
redeem  the  mortgaged  premises,  after  a  judgment  has  been 
perfected  in  such  manner  as  to  fix  the  exact  amount  which 
he  must  pay  for  the  debt  secured  by  the  mortgage,  with  inter- 
est and  costs,  in  order  to  redeem  the  sale  from  the  effect  of 
the  judgment,  and  prevent  a  sale  thereunder.  This  court 
has  held  that  the  time  does  not  begin  to  run  which  limits 
the  time  for  settling  a  bill  of  exceptions  to  sixty  days  after 
the  entry  of  judgment,  until  the  judgment  is  made  perfect  by 
the  insertion  of  the  amount  of  costs  recovered.  Cord  v. 
SotUhwellj  15  Wis.,  211;  Bonesteei  v.  Bonesteelj  30  Wis.,  151. 
It  is  also  held  that  the  judgment  is  not  perfect  so  as  to  enable 
the  party  complaining  of  the  same  to  appeal  therefrom,  until 
the  costs  have  been  taxed  and  inserted  therein.  Smith  v.  Harty 
44  Wis.,  280. 

These  decisions  do  not  depend  upon  the  fact  that  the  statute 
which  governed  them  speaks  of  "  the  entry  of  judgment,"  not 
of  its  rendition;  but  upon  the  fact  that  there  is  no  final  per- 
fected judgment  fixing  the  exact  rights  of  the  parties,  and 
that  therefore,  in  the  one  case,  the  sixty  days  within  which  a 
bill  of  exceptions  might  be  settled  did  not  begin  to  run  until 
the  costs  were  entered  in  the  judgment,  and  in  the  other  there 
was  not  in  fact  a  final  judgment  from  which  an  appeal  would 
lie  until  such  costs  were  so  inserted.  In  those  cases  it  does  not 
appear  but  that  judgment  had  been  in  fact  entered  by  the  clerk, 
as  in  the  case  at  bar,  with  a  blank  for  the  insertion  of  the  costs. 
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The  cases  in  New  York,  which  this  court  has  followed,  all  pro- 
ceed upon  the  ground  that  the  judgment  is  not  a  perfect  judg- 
ment until  the  costs  are  inserted  therein,  and  that  it  is  there- 
fore premature  to  appeal  therefrom  until  the  same  is  perfected 
by  their  insertion.  McMahon  v.  Harrison^  5  How.  Pr.,  360; 
Lentilhonv.  CUy  of  N^  York,  3  Sandf.,  S.  0.,  721. 

There  is  no  hardship  or  inconvenience  in  requiring  the 
plaintiff  in  a  foreclosure  action  to  perfect  his  judgment  by 
the  taxation  and  insertion  of  his  costs  in  the  judgment,  in 
order  to  bar  the  mortgagor  or  his  assigns  from  redeeming  the 
same  under  section  3165;  and  it  would  be  a  hardship  and 
inconvenience  to  compel  the  party  seeking  to  redeem  to  come 
into  court  in  order  to  compel  the  mortgagee  to  settle  and 
adjust  the  amount  which  he  may  demand  for  such  redemption. 
It  is  the  judgment  of  the  court  which  must  fix  that  amount, 
unless  the  parties  see  fit  to  agree  upon  it  without  the  in- 
tervention of  such  judgment;  and  the  plaintiff  must  see  to 
it  that  he  has  that  amount  fixed  by  the  court,  before  he  can 
coerce  a  redemption,  or  sell  the  mortgaged  property  to  pay  the 
Bame. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
with  costs,  with  directions  to  grant  the  order  staying  the  sale  of 
the  mortgaged  premises. 


MoGd7niss  vs.  PoMEBOY  and  others. 

APPEAL  from  the  Circuit  Court  for  JUarqtiette  County. 
Brief  for  the  appellant  by  John  Brickwell  and  Harvey 
Brigga^  and  oral  argument  by  Mr.  Briggs  and  G.  B.  Smith. 
T.  L.  Kennariy  for  the  respondents. 

Obton,  J.  This  cause  was,  by  consent  of  parties,  argued 
and  submitted  as  if  a  bill  of  exceptions,  upon  which  the  sev- 
eral alleged  errors  appeared,  were  on  file  and  a  part  of  the 
record,  when  in  fact  no  bill  of  exceptions  had  as  yet  been 
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returned;  the  learned  counsel  of  the  appellant  suggesting  that 
the  return  of  the  clerk  of  the  circuit  court  was  imperfect  in 
this  respect,  and  taking  a  rule  upon  the  clerk  to  amend  his 
return  by  ti-ansmitting  to  this  court  such  bill  of  exceptions. 
The  clerk  has  since  returned  that  no  bill  of  exceptions  in  this 
case  was  ever  on  file  in  his  oflSce. 

We  have,  however,  considered  the  questions  raised,  in  an- 
ticipation of  such  amended  return,  and  find  no  error  in  the 
rulings  of  the  circuit  court  or  in  the  record. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


DriBEBNKK  vs.  The  Chicago,  Milwaukee  &  St.  Paul  Eail- 
WAY  Company. 

Railboads:    Oowotitutional  Law.    (J)  Statute  making  railroad  com- 

pany  liable/or  ir\juriea  to  employee^  held  valid, 
Nbgliuknck.    (2,  3)  When  a  question  for  the  jury,    (4)  "  Slight  negli- 
gence,'* 

1.  On.  173  of  1875  (which  make:i  each  raikoad  company  of  this  state  liable 

for  damagtA  sustained  by  any  agent  or  employee  thereof,  while  in  the 
line  of  his  duty  as  such,  caused  by  the  negligence  of  any  other  agent  or 
employee  of  such  company  in  respect  to  his  duty  as  such,  where  the  neg- 
ligence of  the  person  so  injured  does  not  materially  contribute  to  the 
result),  is  valid,  although  it  does  not  impose  a  similar  liability  upon  other 
corporations  or  persons. 

2.  Plaintiff  was  employed  as  a  section  hand  to  work  about  defendant's  depot 

yard  in  a  city,  and,  while  he  was  engaged,  under  direction  of  defendant's 
foreman,  in  driving  a  spike  to  hold  a  rail  on  one  of  the  tracks  in  the 
yard,  an  engine,  used  in  the  yard  to  make  up  trains,  backed  cars  along 
the  track  on  which  he  was  at  work  with  his  back  toward  the  tiuin,  and 
struck  and  im'ured  him.  The  special  verdict  was,  that  plaintiff  knew, 
when  driving  the  spike,  that  the  switch-engine  was  switching  cars  and 
making  up  trains  in  the  yard,  and  was  liable  to  be  run  on  any  track,  but 
did  not  know  that  the  cars  were  being  put  on  the  track  upon  which  he . 
was  at  work ;  that  it  was  the  custom  for  the  engineer  to  ring  the  bell  on 
the  switch-engine  when  it  was  in  motion;  that  the  bell  was  rung,  and 
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heazd  by  the  plamtiff  fire  mumfces  befoie  he  was  iijuied,  as  the  engine 
passed  along  a  side  track  io  his  rear,  bat  was  not  rung  after  the  engine 
commenced  backing  toward  him;  that  he  had  no  reason  to  assume  that 
it  would  not  be  run  on  the  track  where  he  was  at  woik;  that  it  was 
necessaiy  lor  plaintiff;  when  driving  the  spike,  to  stand  with  his  back  to 
the  approaching  train;  that,  when  taking  that  position,  he  did  not  look 
or  listen  for  the  train;  and  that  if  he  had  done  so,  he  might  have  avoided 
the  injury.  The  jury  further  found  that  the  engineer  of  the  switch- 
engine  was  negligent  in  not  ringing  the  bell  when  backing  his  train 
towards  the  plaintiff;  that  such  nep^igence  caused  the  injury;  and  that, 
under  all  the  circumstances,  plaintiff  was  not  guilty  of  any  want  of  ordi- 
nary care.  Held,  that  the  court  cannot  say,  as  matter  of  law,  that 
plaintiff  was  guilty  of  negligence  in  reljdng  upon  the  custom  as  to  ring- 
ing the  beU,  and  so  Ruling,  under  the  circumstances,  to  look  or  listen  for 
the  cars;  and  the  question  of  contributory  negligence  was  therefore 
properly  submitted  to  the  jury. 

8.  It  was  also  for  the  jury  to  determine  whether  the  failure  of  the  engineer 
to  ring  the  bell  while  backing  cars  toward  the  plaintiff,  was  negligence. 

4.  It  is  the  settled  law  of  this  state,  that  while  a  slight  want  of  ordinary  care 
on  plaintiff*s  part  will  defeat  such  an  action  as  this,  it  will  not  be  de- 
feated by  "  riight  negligence  "  on  his  part;  that  phrase  properly  denot- 
ing a  want  of  extraordinary  care. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

The  plaintiff  was  a  section  hand  employed  by  the  defendant 
railway  company  to  work  about  its  depot  yard  at  Portage  City. 
The  yard  is  traversed  by  several  tracks.  While  plaintiff  was 
engaged,  under  the  direction  of  his  foreman,  in  driving  a  spike 
to  hold  a  rail  of  one  of  the  tracks  in  such  yard,  an  engine  of 
the  defendant,  used  in  the  yard  to  make  up  trains,  backed  cars 
along  the  track  on  which  the  plaintiff  was  at  work  with  his 
back  towards  the  train,  and  struck  and  injured  him.  This 
action  was  brought  to  recover  damages  for  such  injuries.  The 
complaint  charges  that  the  injuries  were  caused  by  the  negli- 
gence  of  defendant's  servants  and  employees,  in  failing  to  ring 
the  bell  on  the  engine  (known  as  a  switch  engine),  or  to  give 
any  signal  of  the  approach  of  the  train  to  the  place  where 
plaintiff  was  at  work.  The  answer  denies  that  defendant's 
servants  were  negligent,  and  alleges  that  plaintiff's  injuries 
were  the  result  of  his  o^vn  negligence. 
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The  jary  found  specially  that  plaintiiS  knew  when  driving 
the  spike  that  the  switch-engine  was  switching  cars  and  mak- 
ing up  trains  in  the  yard,  and  was  liable  to  be  run  on  any 
track,  but  did  not  know  that  cars  were  being  put  on  the  track 
upon  which  he  was  at  work;  that  it  was  the  custom  and  usage 
for  the  engineer  to  ring  the  bell  on  the  switch-engine  when- 
ever the  engine  was  in  motion;  that  the  bell  was  rnng  and 
heard  by  the  plaintiflE  five  minutes  before  he  was  injured,  as 
the  engine  passed  along  a  side-track  to  his  rear,  but  was  not 
rung  after  the  engine  commenced  backing  towards  the  plaint- 
iff; that  plaintiff  had  no  reason  to  assume  that  it  would  not  be 
run  on  the  track  where  he  was  at  work;  and  that  it  was  nec- 
essary for  the  plaintiff,  when  driving  the  spike,  to  stand  with 
his  back  to  the  approaching  train,  but  that  when  taking  such 
position  he  did  not  look  or  listen  therefor,  although  had  he 
done  so  he  could  have  avoided  the  injuries. 

The  jury  further  found  that,  under  all  of  the  circumstances 
proved,  the  plaintiff  was  not  guilty  of  any  want  of  ordinary 
care  which  contributed  to  his  injuries,  but  that  the  engineer 
in  charge  of  the  switch-engine  was  negligent  in  not  ringing 
the  bell  when  he  was  backing  his  train  towards  the  plaintiff, 
and  that  such  negligence  caused  the  injuries  complained  of. 

The  court  denied  motions  on  behalf  of  the  defendant  for 
judgment  in  its  favor  on  the  special  verdict  and  for  a  new 
trial,  and  gave  judgment  for  the  plaintiff  for  the  damages 
assessed  by  the  jury.    The  defendant  appealed. 

Melh&rt  B.  Cwry^  for  appellant,  contended  that  ch.  173  of 
1875  is  void  because  in  violation  of  that  principle  of  constitu- 
tional law  which  prohibits  unequal  and  partial  legislation  upon 
general  subjects.  Cooley's  Con.  Lim.,  389-394;  WaUy^s 
Heirs  v.  Kennedy ^  2  Terg.,  564;  Durham  v.  Lewiston^  4 
Qreenl.,  140;  Holden  v.  James j  11  Mass.,  396;  Piquet^ s  Case^ 
5  Pick,  64;  Budd  v.  The  State,  3  Humph.,  483;  Deppe  t\ 
Baihoay  Co,,  36  Iowa,  52;  Schrceder  v.  Bailway  Co.,  41  id., 
344;  DurJcee  v.  Janesville,  28  Wis.,  464;  BuU  v.  Conroe,  13 
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id.,  288-214.    He  also  discassod  other  qaestionB  raised  bj  the 
record. 

T.  L.  Kennan^  for  respondent 

Lton,  J.  1.  The  learned  counsel  for  the  defendant  main- 
tains that  the  statute  under  which  this  action  was  brought 
(chapter  173,  Laws  of  1875),  is  unconstitutional  and  void.  The 
statute  is  as  follows:  ^^  Every  railroad  company  operating  any 
railroad  or  railway,  the  line  of  which  shall  be  situated  in  whole 
or  in  part  in  this  state,  shall  be  liable  for  all  damages  sus- 
tained within  this  state  by  any  employee,  servant  or  agent  of 
such  company,  while  in  the  line  of  his  duty  as  such,  and  which 
shall  have  been  caused  by  the  carelessness  or  n^ligence  of 
any  other  agent,  employee  or  servant  of  such  company,  in  the 
discharge  of,  or  for  failing  to  discharge,  their  proper  duties  as 
such;  but  this  act  shall  not  be  construed  so  as  to  permit  a 
recovery  where  the  negligence  of  the  person  so  claiming  to 
recover  materiaUy  contributed  to  the  result  complained  of." 

It  is  claimed  that  this  statute  violates  that  principle  of  con- 
stitutional law  which  prohibits  unequal  and  partial  legislation 
on  general  subjects,  and  is  therefore  void.  It  is  conceded  that 
the  act  would  be  a  valid  exercise  of  legislative  power  were  its 
provisions  restricted  to  cases  of  injury  caused  by  the  negli- 
gent operation  of  railways.  But  it  is  assumed  that  the  stat- 
ute is  not  so  restricted;  that  by  its  terms  it  seeks  to  make  a 
railway  company  liable  for  an  injury  to  an  employee  caused  by 
the  negligence  of  another  employee,  although  the  negligent  act 
may  have  no  connection  with  the  operation  of  the  railway  of 
the  company.  The  argument  is,  that  because  the  same  liabil- 
ity is  not  imposed  upon  other  corporations,  the  statute  is  void 
within  the  rule  of  Durkee  v.  Jane&villey  28  Wis.,  464. 

Iowa  cases  have  been  cited  which  seem  to  assert  the  doc- 
trine contended  for.  The  statute  of  that  state  under  which 
those  cases  were  decided,  corresponding  with  our  chapter  178 
of  1875,  limits  a  recovery  to  cases  where  the  injuries  were 
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caused  by  the  negligent  operation  of  railways.  In  view  of  that 
limitation,  the  assertion  of  the  above  doctrine  in  those  cases 
seems  to  be  obiter.  It  was  unnecessary  that  the  court  should 
determine  what  its  ruling  would  be  were  a  different  statute 
under  consideration,  or  to  rule  upon  a  hypothetical  statute. 
We  entertain  the  highest  respect  for  that  learned  and  very  able 
court,  and  can  usually  approve  its  judgments,  but  arc  unable 
to  agree  with  it  on  this  subject.  Yet  we  concur  in  the  judg- 
ments of  that  court  in  these  very  cases.  We  only  reject  the 
views  stated  arguendo^  and  which  did  not  influence  or  affect 
the  judgments. 

The  cases  of  Attorney  General  v.  The  Hailroad  Companies^ 
35  Wis.,  425,  decide  the  question  under  consideration  adversely 
to  the  position  maintained  by  the  learned  counsel  for  the  rail- 
way company.  It  was  held  in  those  cases  that  a  statute  which 
limited  the  rates  to  be  charged  by  railway  companies  for  fares 
and  freights  was  a  valid  enactment,  although  such  limitations 
were  not  imposed  upon  other  common  carriers,  whether  cor- 
porate or  individual.  The  statute  was  held  to  be  a  proper  exer- 
cise by  the  legislature  of  the  power  granted  to  it  by  the  con- 
stitution to  alter  or  repeal  the  charters  of  those  corporations. 
Const,  art.  XI,  sec  1.  The  same  principle  is  involved  in  this 
case.  If  the  legislature  can  impose  limitations  and  restric- 
tions upon  railway  companies  not  imposed  upon  other  common 
carriers,  whether  corporate  or  otherwise,  it  may  in  like  man- 
ner impose  liabilities  upon  such  companies  from  which  other 
common  carriers  and  other  corporations  are  exempt 

The  discussion  by  the  chief  justice  in  the  cases  above  cited, 
of  the  constitutional  power  of  the  legislature  over  corporations 
and  their  charters,  is  so  full  and  satisfactory  that  nothing  can 
profitably  be  added  to  it  It  must  be  held  that  chapter  173  of 
1875  is  a  valid  enactment. 

2.  The  next  question  to  be  determined  is,  whether  the 
special  findings  sustain  the  judgment. 

The  jury  found  that  it  was  the  custom  and  usage  for  the 
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engineer  of  the  switch  engine  to  ring  the  bell  when  his  engine 
was  in  motion  in  the  depot  yard;  that  ho  failed  to  do  bo  when 
moving  towards  the  plaintiff  on  the  track  where  he  was  at  work 
when  injured;  and  that  the  failure  to  ring  the  bell  caused  the 
accident,  and  was  negligence.  The  findings  establish  the  neg- 
ligence of  the  defendant's  employee,  the  engineer. 

The  jury  also  found  that  the  plaintiff  knew  the  ajvitch 
engine  was  being  used  in  the  yard,  and  was  liable  to  be  run  on 
the  track  where  he  was  at  work;  and  that  he  failed  to  look  or 
listen  for  its  approach,  although  had  he  done  so  he  could  have 
escaped  injury.  It  is  said  that  these  findings  show  negligence 
on  his  part,  notwithstanding  the  jury  found  that  he  was  not 
negligent 

Under  the  rule  of  SchuUz  v.  Railway  Co.^  44  Wis.,  638,  we 
think  the  question  of  the  alleged  contributory  negligence  of 
the  plaintiff  was  properly  submitted  to  the  jury,  and  that  the 
finding  in  that  behalf  cannot  be  disturbed.  The  facts  of  that 
case  are  somewhat  like  the  facts  of  this  case.  It  is  there  said: 
**  The  plaintiff  had  the  right,  without  being  chargeable  with 
negligence,  to  act  on  the  presumption  that  the  bell  of  the  engine 
would  be  rung  before  the  cars  were  moved.'*  So  in  this  case 
we  think  the  plaintiff  might  rely  upon  the  bell  being  rung  when 
the  engine  was  in  motion,  without  being  guilty  of  negligence; 
that  is,  we  cannot  say,  as  matter  of  law,  that  he  is  chargeable 
with  negligence  because  he  failed  to  look  or  listen  for  the 
approaching  engine  and  cars.  The  true  position  is,  we  think, 
that  such  failure  was  a  fact  to  be  considered  by  the  jury,  and 
it  was  for  the  jury  to  determine  whether  it  was  or  was  not 
negligence.  That  is  the  meaning  of  the  language  quoted 
above  from  the  opinion  in  SchuUz  v.  jRaUway  Co.  We  con- 
clude that  the  special  findings  support  the  judgment. 

3.  We  find  no  error  in  the  instructions  which  the  court  gave 
to  the  jury,  or  in  the  refusal  to  instruct  tliem  as  asked  on  be- 
half of  the  defendant. 

The  court  refused  to  instruct  the    jury  that  i^  within 
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two  or  three  minates  before  tlie  accident,  the  plaintiff  heard 
the  bell  and  knew  the  engine  was  moving  to  and  fro  through 
the  yard,  making  up  a  train,  that  was  sufficient  notice  to  the 
plaintiff,  and  as  to  him  it  was  not  negligence  if  the  bell  was 
not  sounded  at  the  minute  he  was  struck.  We  think  it  was 
for  the  jury  to  say  whether,  under  all  the  circumstances  of  the 
case  in  proof,  the  failure  to  ring  the  bell  was  negligence  or  not, 
and  that  the  proposed  instruction  was  properly  refused. 

An  instruction  submitting  to  the  jury  the  whole  question  of 
negligence  —  whether  on  the  part  of  the  plaintiff  or  the  engi- 
neer—  was  given.  It  has  already  been  said  that  this  was  a 
proper  question  to  be  thus  submitted. 

The  only  remaining  exception  was  to  an  instruction  that 
^^  slight  negligence  on  the  part  of  the  plaintiff  will  not  de- 
feat his  right  to  recover."  That  is  the  settled  law  of  this  court. 
Slight  want  of  ordinary  care  by  the  plaintiff  in  a  case  like  this 
is  fatal  to  a  recovery,  but  slight  negligence  (which  is  the  want 
of  extraordinary  care)  will  not  defeat  the  action.  Chriffin  t*. 
The  Town  of  WUloWj  43  Wis.,  509,  and  cases  cited. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 


Keabney,  Administrator,  vs.  Ths  Chioaqo,  Milwaukee  &  St. 
Paul  Railway  Company. 

Railroads:  Contbibutobt  Neoliobncb.    Two  findings  af  special  terdict 
held  inconsistent, 

M^  a  young  and  vigorous  man,  whose  Bigbt  and  bearing  were  sound  and  un- 
impaired, being  at  a  point  about  253  feet  west  of  a  raikoad,  in  a  vil- 
lage, and  having  his  bones  bitched  on  the  same  street  about  225  feet 
east  of  the  railroad,  beard  the  long  whistle  of  an  approaching  locomo- 
tive engine,  and  immediately  commenced  running  down  the  street  towards 
bis  horses.  At  that  time  the  train  was  about  half  a  mile  distant  from 
the  street  crossing,  and  it  whistled  again  when  about  a  quarter  of  a  mile 
distant;  it  was  hidden  from  M.*s  sight  until  he  was  within  about  twenty 
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feet  of  the  track,  whea  he  might  hftve  seen  it  by  looking  in  that  diiec- 
tion;  and,  being  a  light  special  train,  it  waa  running  about  forty  miki  per 
hour,  and  without  ringing  the  bell  on  its  approach.  The  passenger  trains 
of  the  company  usually  run  at  the  rate  of  twenty  miles,  and  its  freight 
trains  at  the  rate  of  twelve  miles  per  hour;  and  a  freight  train  was  due 
near  that  time.  M.  did  not  eease  running,  or  diminish  his  speed,  until 
he  was  in  the  act  of  6tep{»ng  on  the  first  rail  of  the  main  track,  when  he 
was  struck  by  the  train  and  killed  —  the  whistle  for  Uie  brakes  being 
sounded  at  the  same  moment  The  jury,  by  special  verdict,  found  that 
M.,  afler  hearing  the  whistle  and  the  noise  of  the  train,  and  seeing  it, 
attempted  to  cross  the  track  in  front  of  the  locomotive;  that  if  he  had 
stopped  just  before  going  upon  the  land  included  within  defendant's 
light  of  way,  and  looked  in  the  proper  direction,  he  could  have  seen  the 
train;  and  that  he  was  not  guilty  of  any  want  of  ordinaiy  care  in  run- 
ning upon  the  track  as  he  did.  Held,  that,  in  view  of  the  evidence, 
these  findings  are  tncon8i9tent^  and  it  was  error  to  refuse  a  new  trial. 
Tatlob,  J.,  dissented. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

Action  for  injuries  to  the  plaintifi's  intestate  resulting  in 
his  death,  alleged  to  have  been  caused  bj  defendant's  negli- 
gence. The  facts  in  evidence  will  snflScientlj  appear  from  the 
opinions  of  Justices  Cole  and  Tatlob.  Plaintiff  had  a  verdict 
and  judgment;  and  defendant  appealed. 

Melbert  B.  Cary^  for  the  appellant 

T,  L.  Kennanj  for  the  respondent 

Cole,  J.  With  but  little  change,  the  language  of  the  chief 
justice  in  JTaas  v.  The  Chicago  <&  Northweatem  Itailioay  Co.^ 
41  Wis.,  44,  so  accurately  and  properly  applies  to  the  questions 
in  this  case,  that  I  cannot  do  better  than  to  quote  it  Here, 
as  there,  the  evidence  is  abundant  to  warrant  the  finding  that 
those  in  charge  of  the  train  on  the  defendant's  road  were  guilty 
of  a  want  of  ordinary  care  in  running  at  such  an  unusual  and 
dangerous  speed  into  the  village  of  Eio.  The  excuse  offered 
for  this  act — that  it  was  necessary  for  the  superintendent  of 
the  road  to  immediately  reach  the  Wisconsin  river  at  Kilbourn 
City,  to  examine  into  the  safety  of  the  bridge  at  that  point  — 
Vol.  XLVII.-10 
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in  some  degree  extennates,  bat  does  not  fnllj  justify,  the  fault, 
in  view  of  the  limited  precautions  taken  to  guard  against  in- 
juries to  persons  crossing  the  track.  But,  while  this  is  so,  we 
observe  here,  as  was  remarked  there,  that  '^  the  evidence  on 
both  sides  tended  strongly  to  show  contributory  negligence  on 
the  part  of  the  deceased.  The  cause  will  probably  be  tried 
again,  and  new  evidence  may  vary  or  qualify  the  facts.  We 
therefore  refrain  from  ruling,  on  this  appeal,  whether  or  not 
the  evidence  appears  to  us  sufficient  to  establish  contributory 
negligence  as  a  matter  of  law  for  the  court" 

It  appears  that  the  deceased,  William  Miller,  on  the  12th  day 
of  April,  1877,  drove  from  his  farm  to  the  village  of  Rio, 
about  one  and  a  half  miles  distant,  hitched  his  team  in  Rio 
street,  in  front  of  Ulrich's  hotel,  on  the  west  side  of  the  rail- 
road, about  225  feet  from  where  the  track  of  defendant's  road 
crosses  the  highway,  and  left  them  there.  Shortly  afterwards, 
and  about  the  middle  of  the  forenoon,  Miller  was  in  the  office 
of  Fosgate's  hotel,  situated  on  the  same  highway,  but  on  the 
other  side  of  the  railroad  track,  and  distant  therefrom  253 
feet,  engaged  in  conversation.  As  he  concludes  his  conversa- 
tion, and  is  passing  out  of  the  door  onto  the  highway,  the  long 
whistle  of  an  approaching  locomotive  engine  up  in  the  cut 
towards  Milwaukee  is  heard  by  each  one  of  plaintiff's  witnesses 
who  were  in  the  village  that  morning,  and  by  the  person  to 
whom  Miller  had  just  been  talking.  Just  then,  suddenly,  and 
without  any  other  apparent  cause,  he  commenced  running  very 
fast  down  the  middle  of  Rio  street,  towards  his  horses,  hitched 
on  the  other  side  of  the  track.  He  continues  down  the  street 
without  diminishing  his  speed,  crosses  the  side  track,  and  is 
just  in  the  act  of  stepping  over  the  first  rail  of  the  main  track, 
when  he  is  struck  by  the  pilot,  and  receives  the  injury  from 
which  he  died.  The  whistle  was  sounded  at  the  cut,  also  half 
way  between  the  cut  and  Rio  street,  and  was  sounded  for  the 
brakes  just  at  the  moment  the  deceased  was  struck.  The  rail- 
road track  crosses  Rio  street  at  the  business  centre  of  said  vil- 
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lage,  within  a  few  feet  of  the  front  door  of  &e  poBt-office,  and 
between  the  post-office  and  depot  From  tiie  place  where  Mil- 
ler started  tomn,  down  to  within  eight  feet  of  the  side  track, 
his  view  of  the  approaching  train  was  more  or  less  obstructed 
by  buildings  and  lumber  piled  between  Kio  street  and  the  rail- 
road, in  the  direction  from  which  the  train  was  approaching; 
but  after  he  got  within  about  eight  feet  of  the  side  track,  iiis 
view  up  the  track  towards  the  i^pproaching  engine  would  be 
unolntmcted  for  nearly  half  a  mile.  Miller's  senses  of  sight 
and  hearing  were  sound  and  unimpaired,  and  it  does  not  ap- 
pear that  anything  occurred  while  he  was  running  to  unexpect- 
edly divert  or  attract  his  attention.  His  horses  were  standing 
where  he  tied  them,  and  remained  there  after  the  train  had 


The  jury  found,  in  answer  to  questions  submitted,  that 
Miller,  after  hearing  the  whistle  of  the  approaching  train, 
after  hearing  the  noise  of  the  approaching  train,  and  after 
seeing  the  approaching  train,  attempted  to  cross  the  defend- 
ant's track  in  front  of  the  locomotive;  that  had  he  stopped  to 
look  out  in  the  direction  this  train  was  approaching,  just  be- 
fore entering  upon  the  defendant's  right  of  way  and  track,  he 
could  have  seen  the  train;  and  that  he  was  not  guilty  of  a 
want  of  ordinary  care  and  prudence  in  not  avoiding  the  acci- 
dent, or  in  running  upon  the  track  in  the  manner  he  did, 
which  conUibuted  to  produce  tiie  injury. 

'^  We  cannot  but  r^ard  these  findings  as  inconsistent  with 
each  other.  There  is  nothing  in  the  case  tending  to  show  any 
ov^Tuling  necessity  to  the  unfortunate  man  to  incur  the  fear- 
ful and  fatal  risk;  nothing  to  show  why  he  did  not  and  could 
not  have  stopped"  before  entering  upon  the  track,  ^^and 
awaited  the  passing  of  the  train.  The  attempt  to  cross  ap- 
pears to  have  been  a  wanton  exposure  of  life  to  instant  and 
terrible  danger.  And  surely  "  it  would  seem  that  ^^  he  could 
have  avoided  it  by  the  easiest  exercise  of  ordinary  care,  by 
simply  obeying  die  most  natural  instinct  of  any  intelligent 
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creature  in  the  circnmstances,  by  merely  stopping  "  before  he 
reached  the  tracks  "until  the  train  had  passed." 

Now  it  cannot  with  any  propriety  be  said  that  the  deceased 
was  in  the  position  of  one  who  is  paralyzed  by  some  sudden 
danger,  or  confused  by  having  to  make  an  immediate  choice 
between  two  perilous  alternatives;  for  he  ran  directly  into 
danger.  Seeing  the  swiftly  approaching  train,  he  made  no 
halt,  but  continued  his  course,  and  was  in  the  act  of  stepping 
over  the  first  rail  of  the  main  track,  when  he  was  struck  and 
sustained  the  injuries  from  which  he  died.  In  view  of  the 
evidence,  we  think  the  findings  of  the  jury  are  absolutely  so 
inconsistent  with  each  other  as  to  warrant  us  in  setting  them 
aside. 

The  judgment  of  the  circuit  court  must  therefore  be  re< 
versed,  and  a  new  trial  ordered. 

Taylob,  J.  This  action  is  brought  against  the  defendant 
company  ior  negligently  killing  William  Miller,  of  whose 
estate  the  plaintiff  is  administrator.  The  death  of  Miller  oc* 
curred  under  the  following  circumstances:  On  the  12th  of 
April,  1877,  he  came  into  the  village  of  Rio,  in  Columbia 
county,  with  his  team  and  wagon.  He  hitched  his  team  at 
the  side  of  the  main  street  of  the  village,  225  feet  west  of  the 
track  of  the  defendant's  railroad,  at  the  point  where  it  crosses 
said  street,  and  then  went  up  the  street  to  a  hotel  253  feet 
east  of  the  railroad  track,  and  transacted  some  business  there; 
and,  while  conversing  with  a  person  at  that  place,  he  heard 
the  whistle  of  an  approaching  train  one-half  a  mile  east  of 
the  place  where  the  road  crosses  said  street.  Immediately 
upon  hearing  the  whistle,  he  started  upon  a  fast  run  along  the 
street  towards  the  place  where  his  horses  were  hitched,  and 
did  ^not  stop  or  lessen  his  speed  until  he  stepped  upon  the 
main  track  of  the  railroad,  when  he  was  struck  by  the  ap- 
proaching engine  and  instantly  killed.  The  evidence  showed 
that  his  team  of  horses  were  young  and  spirited;  that  he  was 
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a  yoang  maa  about  thirty  years  old,  having  a  wife  and  chiU 
dren,  ordinarily  intelligent,  and  a  careful  and  prudent  man ; 
that  the  train  by  which  he  was  killed  was  coming  from  the 
east,  and  not  a  regular  train,  but  one  sent  out  with  an  officer  of 
the  road  to  attend  to  important  business  at  Eilboum,  and  was 
composed  of  only  the  engine,  tender,  and  one  car;  that  the 
people  at  Rio  had  no  notice  that  snch  train  was  to  pass  over 
the  road  at  that  time;  that  it  was  running  at  the  rate  of  at 
least  forty  miles  per  hour  when  it  crossed  the  street  and  killed 
the  deceased,  and  that  no  bell  was  rung  within  eighty  rods  of 
said  crossing;  that  Rio  was  a  station  on  the  road  at  which 
passenger  trains  stopped,  and  that  a  freight  train  was  due  at 
that  place  within  a  few  minutes  after  the  accident  happened; 
that  the  ordinary  passenger  trains  ran  at  about  the  rate  of 
twenty  miles  per  hour,  and  freight  trains  at  about  twelve 
miles  per  hour;  that  the  passenger  depot  was  a  few  rods  west 
of  the  street  crossing  where  the  accident  happened;  that  in 
running  down  the  street,  from  where  the  deceased  started  to 
within  twenty- one  feet  of  where  the  main  track  of  the  road 
crossed  the  street,  his  view  of  the  approaching  train  was  par- 
tially obstructed;  and  that  the  deceased  lived  within  two 
miles  of  the  village,  and  had  a  general  knowledge  of  the  time 
when  trains  passed  through. 

Upon  this  state  of  facts,  the  defendant  insisted  that  the 
court  ought  to  have  directed  a  perQpptory  nonsuit  This  was 
refused,  and  the  case  was  submitted  to  the  jury  for  a  special 
verdict  The  jury  found  that  the  company  was  guilty  of  neg- 
ligence, and  that  the  deceased  was  not  guilty  of  any  contrib- 
utory n^ligence. 

It  is  insisted  upon  this  appeal,  that  the  evidence  shows  a 
state  of  facts  which  requires  the  court  to  say,  as  a  matter  of 
law,  that  the  deceased  was  guilty  of  contributory  negligence, 
and  that  his  administrator  cannot  recover  in  this  action.  The 
reason  given  by  the  learned  circuit  judge  who  presided  at  the 
trial  at  this  case  in  the  court  below,  for  refusing  to  grant  a 
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new  trial  on  the  motion  of  the  defendant,  satisfies  me  that, 
upon  all  the  facts  of  this  case,  the  question  of  oontribntorj 
negligence  was  a  question  of  fact  for  the  jury,  and  not  of  law 
for  the  court 

What  amounts  to  the  want  of  ordinary  care  on  the  part  of 
an  individual,  when  predicated  upon  anj  one  of  his  acts, 
depends  upon  such  a  variety  of  circumstances  in  almost  every 
case,  that  it  is  impossible  to  lay  down  any  general  rule  which 
can  govern.  It  is  seldom  that  any  two  acts  which  result  in 
an  injury  occur  under  the  same  or  even  like  circumstances. 
Wliat  would  be  rashness  in  one  man  might  be  but  an  act  of 
ordinary  prudence  in  another.  A  strong,  vigorous  and  agile 
young  man  might  with  safety,  and  without  being  chargeable 
with  want  of  ordinary  care,  leap  a  ditch  or  chasm  which 
would  be  little  short  of  suicide  if  attempted  by  another  who 
was  enfeebled  by  age  or  sickness.  It  might  be  a  rash  act  in 
a  man  whose  strength*  had  been  wasted  and  his  limbs  stiff- 
ened by  old  age,  to  attempt  to  pass  a  railroad  track  in  front 
of  an  approaching  train,  even  though  such  train  might  be  a 
hundred  or  even  two  hundred  feet  distant;  but  the  young  man 
full  of  youthful  vigor,  with  strong  limb  and  firm  step,  might 
cross  the  same  under  like  circumstances  without  subjecting 
himself  to  the  charge  of  want  of  ordinary  care. 

No  general  rnle  has  been  attempted  to  be  laid  down 
by  any  of  the  courts  upon  this  subject,  and  none  can  be. 
Each  case  must  depend  upon  its  own  circumstances.  And 
unless,  in  a  given  case,  the  facts  are  conclusive,  the  question 
is  for  the  jury  and  not  the  court.  This  is  evident  from  an 
examination  of  a  few  of  the  cases  decided  in  this  court.  In 
the  case  of  Urbanek  v.  Railway  Co.^  ante,  p.  69,  this  court  held 
that  it  could  not  say,  as  a  matter  of  law,  that  the  plaintiff 
was  guilty  of  contributory  negligence,  although  the  evidence 
showed  that  he  permitted  his  team  to  run  against  a  passing 
train,  and  he  was  thereby  injured.  The  evidence  showed 
that  he  was  driving  his  team  before  a  loaded  wagon;  that 
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in  approaching  the  railroad  crossing  he  had  to  approach 
through  a  deep  cat,  so  that  he  coald  not  see  the  train  until  it 
passed  in  front  of  him;  and,  the  evidence  tending  to  show 
that  he  could  not  stop  his  team,  on  account  of  the  descent 
in  the  road,  after  the  train  came  in  sight,  the  question  of 
contributory  negligence  was  submitted  to  the  jury,  and  a  ver- 
dict in  favor  of  the  plaintiff  was  ai&rmed.  In  the  case  of  Dit- 
herner  v.  Railway  Co.^  ante^  p.  138,  we  held  that  an  employee 
whose  business  was  to  repair  the  track  in  the  station  yard,  was 
not,  as  a  matter  of  law,  guilty  of  contributory  negligence, 
although  he  stood  on  the  track  with  his  back  to  the  train, 
and  the  train  approaching  slowly  struck  him  in  the  back  and 
injured  him.  In  this  case,  the  circumstance  that  the  person 
injured  was  the  employee  of  the  company,  and  engaged  at 
his  ordinary  work,  was  controlling  in  his  favor.  Had  he  been 
a  stranger  to  the  company,  this  court  would  probably,  as  it 
did  in  the  case  of  Delaney  v.  Bailway  Co.<,  33  Wis.,  67,  have 
held  that  he  could  not  recover,  because  he  was  careless  in 
standing  on  the  railroad  track. 

In  the  case  at  bar,  it  is  quite  clear  that  if  the  train  which 
did  the  injury  had  been  either  an  ordinary  passenger  or 
freight  train,  the  deceased  would  not  have  been  injured;  that 
he  would,  in  the  case  of  an  ordinary  passenger  train,  have 
passed  the  track  a  quarter  o^  a  mile  in  advance  of  it;  and 
bad  it  been  an  ordinary  freight  train,  he  would  have  passed 
it  still  further  in  advance.  The  evidence  shows,  and  I  think 
most  satisfactorily,  that  the  train  came  at  the  rate  of  forty 
miles  per  hour,  and  yet  the  deceased  reached  the  track  at  the 
same  time  it  reached  the  crossing.  It  had  run  a  half  mile 
from  the  time  the  deceased  started  until  he  reached  the  track; 
bad  it  run  half  as  fast  as  it  did,  or  twenty  miles  per  hour,  it 
would  have  been  just  one-quarter  of  a  mile  from  the  crossing 
when  the  deceased  reached  it  I  cannot  say,  upon  this  state 
of  the  case,  that  the  deceased  was  guilty  of  any  negligence, 
when  he  hws^  the  whistle  of  the  approaching  train,  in  start- 
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ing  for  the  purpose  of  crossing  the  track  and  sccnring  his 
team  while  the  train  passed;  and  I  think  it  is  a  fair  inference 
from  all  the  circamstances  of  the  case,  that  sach  was  his 
object.  He  had  no  reason  to  suppose,  when  he  started,  that 
there  was  a  train  approaching  at  the  speed  of  forty  miles  per 
hour ;  the  whole  history  of  the  management  of  the  road  negatived 
any  such  presumption;  and  it  was  not  careless  in  this  unfortu- 
nate man  that,  relying  upon  the  custom  of  the  road,  he 
concluded  he  could  pass  it  with  safety  before  the  train  reached 
the  crossing,  and  that  he  started  down  the  street  for  that 
purpose.  But  it  is  said  that,  admitting  that  he  was  not  guilty 
of  any  carelessness  or  rashness  in  first  setting  out  to  cross 
the  road,  he  should  have  watched  the  approaching  train,  and, 
when  he  came  near  the  track,  have  discovered  the  dangerous 
speed  at  which  it  was  approaching,  and  have  then  stopped. 
If  he  saw  the  train  when  he  got  within  twenty  feet  of  the 
track,  it  must  have  been  then  more  than  two  hundred  feet 
from  the  crossing,  because  the  evidence  shows  that  it  ran  at 
the  rate  of  ten  feet  to  the  deceased's  one;  and  if  it  had  been 
running  at  the  speed  the  deceased  had  a  right  to  suppose  it 
would  be  running,  he  could  have  safely  crossed  even  then. 

I  do  not  think  we  are  called  upon  as  a  matter  of  law  to  say 
that  the  deceased  was  guilty  of  culpable  negligence  because, 
when  he  got  near  the  track  and  saw  the  train  nearer  than  he 
had  reason  to  expect  it  would  be,  he  did  not  instantly  discover 
that  it  was  approaching  at  a  very  unusual  speed  and  instantly 
stop.  Up  to  the  instant  he  came  within  twenty  feet  of  the 
track,  he  had  every  reason  to  believe  the  train  was  not  within 
one-fourth  of  a  mile  of  him.  That  it  was,  in  fact,  much 
nearer  was  the  culpable  fault  of  the  defendant  in  approaching 
the  crossing  at  such  an  unusual  and  dangerous  rate  of  speed, 
and  without  warning.  The  confusion  created  in  the  mind  of 
the  deceased  (if  we  are  permitted  to  suppose  that  there  was  any 
such  confusion)  was  caused  by  the  wrongful  acts  of  the  de- 
fendant, and  it  does  not  lie  with  them  to  say  that  the  deceased 
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should  have  acted  more  cooUj.  We  mast  presnme  that  this 
strong  young  man,  in  the  very  prime  and  vigor  of  his  life,  did 
not  purposely  throw  himself  in  the  track  of  this  death- dealing 
engine,  nor  throw  himself  ou  the  track  without  the  firm  belief 
that  it  was  safe  to  do  so.  The  result  shows  that  he  made  a 
fearful  mistake,  and  the  mistake  cost  him  his  life;  but  if  the 
acts  of  the  defendant  caused  the  mistake,  or  led  him  into  it, 
he  is  without  fault.  And  when  his  representatives  prosecute 
the  guilty  company  for  a  slight  compensation  for  the  death 
caused  by  this  mistake,  which  the  deceased  was  led  into  by  its 
gross  wrong,  it  is  most  unjust  to  charge  upon  him  that  he  cul- 
pably threw  away  his  life. 

In  Shearman  and  Redfield's  work  on  Negligence,  §  80,  it  is 
said:  ^^So,  too,  allowance  is  made  for  circumstances,  and  if, 
by  the  defendant's  fault,  the  plaintiff  is  suddenly  put  in  dan- 
ger, the  plaintiff  is  excused  for  omitting  some  precautions, 
under  the  disturbing  influence  of  fear,  which,  if,  his  mind  had 
been  clear,  he  ought  to  have  taken."  This  rule  is  well  sus- 
tained by  the  decisions  of  this  court,  as  well  as  by  those  of 
other  states,  and  is  in  itself  a  most  reasonable  one.  Applying 
the  rule  to  this  case,  we  find  the  deceased  approaching  the 
track  at  a  rapid  rate,  in  the  full  assurance  that  he  had  ample 
time  to  cross  the  track  in  front  of  the  approaching  train;  and 
when  he  arrives  within  a  few  feet  of  the  track,  he  is  suddenly, 
and  by  the  clear  misconduct  of  the  defendant,  put  in  a  position 
of  great  peril  if  he  proceeds.  But  even  then  the  extent  of  his 
^  peril  was  not  clearly  and  instantly  apparent  He  made  a  mis- 
take, and  went  forward;  and  it  is  now  urged  that  he  was  killed 
by  his  own  fault  I  cannot  say  that,  from  the  facts  proved,  it 
is  so  as  a  matter  of  law.  As  was  said  by  the  late  learned  Chief 
Justice  Dixon,  in  the  case  of  Barstow  v.  The  City  of  Berlin^ 
84  Wis.,  357,  863:  "  Negligence,  like  fraud,  is  not  to  be  pre- 
sumed, but  must  be  proved;  or  at  least  there  must  be  some 
facts  upon  which  to  base  the  inferenca  I  agree  that  the  infer- 
ence might  have  been  upheld  upon  the  facts  of  the  case;  but 
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it  seems  to  me  it  was  an  inference  of  faot  and  not  of  law,  and 
so  one  to  have  been  drawn  by  the  jury  and  not  by  the  conrt 
Like  some  other  cases,  very  pecnliar  in  their  circnmstances, 
which  have  arisen,  it  was  at  best  bat  a  leap  in  the  dark,  and  I 
think  it  was  for  the  jury  to  take  that  leap.  It  was  for  the  jury 
to  guess;  and  as  they  guessed,  so  the  decision  must  have  been. 
I  think  the  court  was  wrong  in  attempting  to  cut  the  knot  in- 
stead of  handing  it  to  the  jury  to  cut."  Similar  language  was 
used  by  Justice  Cole  in  Ewen  v.  Railway  Company j  38  Wis., 
613-631:  ^^It  appears  to  us  it  would  be  incorrect  to  say,  as  a 
proposition  of  law,  that  if  the  child  was  capable  of  exercising 
the  same  degree  of  care  with  respect  to  crossing  the  track  as 
would  reasonably  be  expected  from  an  adult,  then  he  was  guilty 
of  such  negligence  as  prevented  a  recovery.  This  is  to  strike 
otU  of  vi-ew  all  the  circumstances  attending  the  transaction 
which  might  possibly  prevent  an  adultj  in  the  exercise  of  ordi- 
na7y  prudence^  from  avoiding  the  injury.  The  general  rule  as 
to  the  duty  of  a  person  crossing  a  railroad  track  to  look  about 
him,  and  not  rush  blindly  into  danger,  was  stated  by  the  court. 
But  certainly,  in  determining  the  question  of  contributory  neg- 
ligence, it  would  be  proper  for  the  jury  to  consider  the  situa- 
tion of  the  different  tracks  at  the  crossing.  The  fact  that  cars 
were  standing  on  the  track  of  the  iron  company,  which  to  some 
extent  cut  off  the  view  of  the  approaching  engine  and  tender 
on  the  defendant's  track;  the  fact  that  the  engine  was  hacking 
down  the  track  at  an  unlawful  speedy  which  might  well  de- 
ceive one  calculating  the  chances  of  a  safe  crossing;  and  the 
further  fact  that  a  train  was  coming  in  the  opposite  direction 
on  the  St  Paul  road,  which  might  divert  the  attention  —  these 
facts  should  all  enter  into  the  consideration  of  the  question 
whether  a  person  would  be  excusable  in  not  seeing,  the  ap- 
proaching engine;  and  therefore  a  want  of  due  care  could 
not  necessarily  be  predicated  upon  the  mere  circumstance  that 
the  boy  did  not  see  the  engine,  if  such  was  really  the  case." 
In  the  case  of  Newson  v.  liailroad  Company^  29  N.  Y.,  383, 
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889y  Jastiee  Johnson,  who  delivered  the  opinion  of  the  court, 
very  justly  and  forcibly  says:  "It  would  be  going  too  far  in 
favor  of  these  corporations,  using  these  weighty  forces,  so  irre- 
sistible and  so  dangerous  to  those  happening  to  come  in  their 
way,  to  hold  as  a  matter  of  law  that  a  person  receiving  an  in- 
jury had  been  negligent,  and  so  remediless,  unless  he  ctcted 
t^pon  the  assumption  that  they  would  in  any  case  act  in  total 
disregard  of  his  rights^  and  their  own  j^lain  duty  towards 
him  and  others?^ 

In  the  case  of  D.  db  If.  Railroad  Company  v.  Steinburg^ 
17  Mich.,  99,  the  question  when  contributory  negligence  was 
a  question  of  fact  for  the  jury,  and  when  of  law  for  the  court, 
was  discussed  at  great  length  both  by  counsel  and  the  court; 
and  Chief  Justice  Ooolbt,  who  delivered  the  opinion,  comes  to 
the  conclusion  that  as  a  general  rule  the  question  of  such  neg- 
ligence is  a  question  of  fact  for  the  jury,  and  to  warrant  the 
court  in  any  case  in  taking  that  fact  from  the  jury,  and  in- 
structing them  as  a  matter  of  law  that  the  plaintiff  was  guilty 
of  such  negligence,  the  case  must  be  so  clear  against  him  as  to 
warrant  no  other  inference.  -And  I  do  not  understand  that  this 
court,  in  any  adjudicated  case,  has  laid  down  or  intended  to  lay 
down  a  different  rule.  In  discussing  the  question  as  to  the 
propriety  of  the  court  passing  upon  the  question  as  one  of  law, 
where  the  misconduct  of  the  defendant  increases  the  danger  in 
which  the  plaintiff  is  placed  at  the  time,  the  learned  chief  jus* 
tice  says:  ^*  Negligence,  as  I  understand  it,  consists  in  a  want 
of  that  reasonable  care  which  would  be  exercised  by  a  person 
of  ordinary  prudence,  under'all  the  existing  circumstances,  in 
view  of  the  probable  danger  of  injury.  The  inquiry  is,  there- 
fore, one  which  must  take  into  consideration  all  the  circum- 
stances, and  it  must  measure  the  prudence  of  the  party's  con- 
duct by  a  standard  of  behavior  likely  to  have  been  adopted  by 
other  persons  of  common  prudence.  Moreover,  if  the  danger 
depends  at  all  upon  the  action  of  any  other  person,  under  a 
given  set  of  circumstances,  the  prudence  of  the  party  injured 
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muet  he  estimated  in  view  of  what  he  had  a  right  to  expect 
from  stceh  other  person^  and  he  is  not  to  he  considered  hlam- 
able  if  the  injury  has  resulted  from  the  action  of  another 
which  he  could  not  reasonably  have  anticipated.  Thus  the 
problem  is  complicated  by  the  necessity  of  taking  into  account 
the  two  sets  of  circumstances  affecting  the  condact  of  different 
persons,  and  is  only  to  be  satisfactorily  solved  by  the  jury  plac- 
ing themselves  in  the  position  of  the  injared  person,  and  exam- 
ining those  circumstances  as  they  then  presented  themselves 
to  him,  and  from  that  standpoint  judging  whether  he  was 
guilty  of  negligence  or  not  It  is  evident  that  such  a  problem 
cannot  usually  be  one  upon  which  the  law  can  pronounce  a 
definite  sentence^  and  that  it  must  be  left  to  the  sifting  and 
determination  of  a  juryP 

Cases  might  be  cited  by  the  hundred  to  show  that,  in  order 
to  take  the  question  of  contributory  negligence  from  the  jury, 
all  the  facts  and  circumstances  must  be  so  plain  and  clear 
that  a  person  of  ordinary  intelligence  must  be  satisfied  that 
the  act  was  not  an  act  which  a  person  of  ordinary  prudence 
would  have  done  under  those  circumstances.  If  the  circum- 
stances leave  a  fair  doubt  in  the  mind  that  the  act  would 
have  been  done  by  a  man  of  ordinary  prudence,  under  like 
circumstances,  then  it  is  a  question  for  the  jury  and  not  for 
the  court  Precedents  are  of  little  aid  in  determining  a 
question  of  this  kind.  Every  case  is  surrounded  by  its  own 
circumstances,  and  no  two  cases  in  a  thousand  will  be  likely 
to  be  attended  by  exactly  the  like  state  of  &ct8.  Courts  of 
last  resort  have  enough  to  do  without  dealing  with  questions 
of  pure  fact  In  the  case  of  Smith  v.  Railway  Co.^  L.  R.,  5 
Com.  Pleas,  102,  which  was  a  question  of  negligence,  Justice 
Beett  says:  "I  am  of  the  opinion  that  there  was  no  evidenco 
to  go  to  the  jury,  of  negligence  on  the  part  of  the  defendant;" 
and  then  remarks:  ^^  I  cannot  help  feeling  that  great  difficulty 
is  thrown  upon  the  judges  who  are  called  upon  to  determine 
questions  of  this  sort,  which  makes  them  too  much  judges  of 
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&ct8."  He  thQQ  goes  on  to  hold  that  in  his  opinion  there  was 
DO  evidence  of  negligence  to  go  to  the  jnrj;  yet  in  the  same 
case  his  associates,  Chief  Justice  Bovill  and  Justice  KsATma, 
who  concnr  in  feeling  the  difficnltj  in  which  thej  are  placed 
by  having  to  deal  with  these  qnestions  of  fact,  come  to  a  differ- 
ent conclusion,  and  hold  that  in  their  opinions  there  was  evi- 
dence to  go  to  the  jury  upon  this  question  of  negligence.  In 
the  case  of  Butler  v.  BaUway  Co.j  28  Wis.,  487,  the  late 
Chief  Justice  Dixon  quotes  the  remark  of  Justice  Beett  above 
given,  and  says:  ^^  The  present  case  is  well  adapted  to  illus- 
trate its  truth,  especially  so  far  as  the  latter  question,  or  that 
of  c(}ntributory  negligence, is  concerned;"  and,  after  struggling 
with  the  case  through  a  long  and  able  argument,  he  comes  to 
the  conclusion  that  the  question  of  contributory  negligence 
was  properly  submitted  to  the  jury,  and  that  the  refusal  of  *the 
court,  under  all  circumstances  of  that  case,  to  charge  the  jury 
that  ^4f  he  (the  deceased)  saw  the  cars  approaching,  or  might 
have  seen  them  by  looking,  he  was  guilty  of  n^ligence,"  was 
not  error. 

I  do  not  think  that  as  a  matter  of  law  we  can  say  that  the 
answers  of  the  jury  to  questions  25,  26,  27,  28  and  29,  when 
viewed  in  the  light  of  the  evidence  given  on  the  trial,  are  nec- 
essarily inconsistent  with  each  other,  and  therefore  require  the 
reversal  of  the  judgment  for  the  plaintiff  rendered  thereon. 
To  the  23th  question  the  jury  say,  the  deceased  did  not  know 
that  the  train  was  about  to  strike  him,  long  enough  to  have 
stopped  and  avoided  contact  with  it  before  he  was  struck.  To 
the  26th  they  say  that,  after  hearing  the  whistle  and  the  noise 
of  the  approaching  train,  and  after  seeing  it,  he  attempted  to 
cross  the  track  in  front  of  the  locomotive.  To  the  27th  they 
say,  he  did  not  know  that  the  train  was  near  enough  to  the  place 
where  he  attempted  to  cross,  to  run  on  him  while  crossing, 
before  he  started  to  cross  the  track.  To  the  28th  they  say,  if 
he  had  stopped  to  look  out  in  the  direction  that  the  train  was 
coming,  just  before  entering  upon  the  defendant's  right  of  way 
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and  track,  he  conld  have  seen  the  train.  To  the  29th  and  80th 
thej  say  that  he  did  not,  tlirongh  want  of  ordinary  care,  pru- 
dence and  diligence,  contribute  to  the  injury,  and  tliat  he  was 
not  in  fault  in  not  avoiding  the  accident,  or  in  running  upon 
the  track  in  the  manner  he  did,  under  all  the  evidence. 

Now  there  can  be  no  inconsistency  in  these  answers  unless 
we  can  say  as  a  matter  of  law,  upon  the  evidence,  that  it  was 
under  all  the  circumstances  the  duty  of  the  deceased,  in-  the 
exercise  of  ordinary  prudence,  to  have  stopped  before  crossing 
the  track,  or  that  under  the  evidence  he  ought  to  have  known 
it  was  hazardous  and  rash  to  attempt  to  cross  in  front  of  the 
approaching  train.  As  I  have  said  above,  upon  the  evidence, 
I  am  very  clear  that  these  questions  were  questions  of  fact  for 
the  jury.  I  do  not  think  that  the  evidence  shows  that  the 
deceased  thought  there  was  any  danger  in  attempting  to  cross. 
The  evidence,  in  my  estimation,  clearly  shows  that  when  he 
heard  the  whistle  of  the  approaching  train,  and  started  to  cross 
the  tracl^  he  was  guilty  of  no  rashness  or  negligence.  He 
had  the  right  to  suppose  there  could  be  no  doubt  as  to  his 
ability  to  run  260  feet  while  the  train  was  running  2,640  feet, 
at  any  rate  of  speed  he  was  called  upon  to  believe  the  train 
would  run;  and  the  proof  shows  that  if  the  train  had  run  at 
the  speed  he  had  the  right  to  believe  it  would  run,  and  at 
which  under  the  circumstances  it  ought  to  have  run,  he  would 
have  passed  the  point  of  danger  one-quarter  of  a  mile  ahead  of 
the  train;  and  liaving  every  reason  for  believing  he  would 
cross  the  track  far  ahead  of  the  train,  he  was  not,  perhaps, 
called  upon  to  exercise  any  extraordinary  care  in  approaching 
the  track,  and  was  not  called  upon  to  stop  and  make  further 
investigation  as  to  the  whereabouts  of  the  engine  before 
attempting  to  cross.  The  answer  of  the  jury  that  he  saw  the 
train  and  heard  its  noise  before  attempting  to  <»*0S8  in  front 
thereof,  does  not  show,  as  a  matter  of  law,  that  he  was  culpa- 
ble in  making  the  attempt 

When  he  came  within  twenty  feet  of  the  track,  there  was 
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nothing  to  obstruct  his  view  of  the  train;  he  probably  saw  it 
then  and  heard  its  noise.  The  jurj  supposed  he  did,  though 
there  is  no  evidence  of  the  fact  except  the  strong  probabilities 
of  the  case;  but  the  evidence  also  shows  that  there  was  no 
hesitation  on  the  part  of  the  deceased.  If  he  saw  the  approach- 
ing train,  as  he  probably  did,  when  within  twenty  feet  of  the 
crossing,  he  saw 'it  at  a  distance  of  over  two  hundred  feet 
from  him;  and,  seeing  it  at  that  distance;  and  supposing  it  was 
running  at  the  speed  it  ought  to  have  been  running,  I  cannot 
say,  as  a  matter  of  law,  that  it  was  a  want  of  ordinary  care  in 
him  that  he  did  not  stop.  It  is  urged  that  when  he  saw  the 
train  so  much  nearer  than  he  had  expected  it  would  be,  he 
ought  to  have  instantly  come  to  the  conclusion  that  it  was 
running  much  faster  than  he  had  anticipated,  and  therefore 
should  have  stopped.  I  suppose  it  would  be  difficult  to  tell 
how  fast  a  train  was  approaching  by  a  momentary  glance  at 
it,  as  it  was  approaching  the  observer.  The  deceased  might 
have  thought  that,  although  it  had  approached  much  faster 
than  he  anticipated,  yet  it  would  slow  as  it  approached  the 
station,  and  therefore  it  was  safe  to  pass.  Unless  we  are  pre- 
pared to  say,  as  a  matter  of  law,  that  it  is  a  want  of  ordinary 
care  for  a  young  and  active  man  to  attempt  to  cross  a  railroad 
track,  starting,  rapidly  from  a  point  not  more  than  twenty  feet 
distant  from  the  same,  when  an  approaching  train  is  at  least 
two  hundred  feet  from  the  point  of  crossing,  the  train  going 
not  more  than  twenty  miles  per  hour,  then  we  cannot  say, 
under  all  the  evidence  in  the  case,  that,  as  a  matter  of  law, 
the  deceased  was  guilty  of  contributory  negligence.  That  the 
train  in  this  case  was  going  at  more  than  twice  that  speed,  in 
fact,  was  not  th^  fault  of  the  deceased,  nor  does  the  evidence 
show  that  he  knew  the  fact;  and  that  circumstance  should  not, 
therefore,  be  considered  in  determining  the  question  of  his 
negligenee,  as  a  matter  of  law,  although  it  might  be  consid- 
ered in  determining  it  as  a  question  of  fact. 

In  my  opinion  the  special  verdict  is  not  inconsistent  with 
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itself,  and   the    judgment  of  the  circuit    court  should  be 
affirmed. 

By  the  Court. — The  judgment  is  reversed,  and  a  new  trial 
ordered. 


Smith  vs.  Cbosby  and  others. 


Deed:  Mobtoagb.    Certain  papers  and  transactions  held  not  to  convert  a 
deed  absolute  on  its  face  into  a  mortgage. 

1.  Defendants  being  in  possession  of  leal  estate  under  an  unexpired  lease 

from  plaintiff,  the  following  instruments  were  exchanged  and  took  effect 
on  the  same  day  in  1859:  1.  A  warranty  deed  from  plaintiff,  for  the 
consideration  of  $1 ,200  therein  named,  conyeying  the  property  absolutely, 
in  fee,  to  the  defendant  G.  2.  An  agreement  of  C.  to  reconvey  the  prop- 
erty to  plaintiff  (with  covenants  against  his  own  acts),  if  the  latter  should 
pay  G.  $1,200  on  the  4th  of  August,  1861;  with  covenant  that  time 
should  bo  of  the  essence  of  the  contract,  and  with  a  further  agreement 
that  G.  should  have  possession  and  ei^'oyment  of  the  property  until  said 
sum  was  paid.  8.  A  quit-claim  deed  from  plaintiff  to  G.;  and  4.  An 
agreement  that  said  quit-claim  deed  should  be  placed  in  the  hands  of 
one  X.,  to  be  held  by  him  until  said  August  4, 1861,  to  be  delivered  by 
him  to  plaintiff  in  case  of  payment  of  the  $1,200  by  plaintiff  to  G.  on 
that  day,  and  otherwise  to  be  delivered  to  G.  This  agreement  contained 
a  recital  of  the  essential  terms  of  the  instrument  secondly  above  de- 
scribed, and  constituted  X.  plaintiff  *8  attorn^  to  hold  and  deliver  the 
quit-claim  deed  as  above  stated.  5.  A  lease  of  the  same  property  from 
plaintiff  to  defendants  for  a  term  of  years  commencing  September  10, 
1861;  to  take  effect  only  in  case  defendants  gave  plaintiff  written  notice, 
at  least  three  days  before  said  last  named  date,  that  they  elected  to  take 
under  the  lease.  On  the  day  of  the  delivery  of  these  papers,  defendants* 
prior  lease  was  surrendered  by  them  to  plaintiff.  None  of  the  papers 
contained  any  agreement  by  plaintiff  to  pay  $1,200  at  any  time.  Held, 
that,  upon  their  face,  said  papers  (with  tiie  surrender  of  the  prior  lease) 
do  not  show  the  relation  of  debtor  and  creditor  to  have  existed  between 
plaintiff  and  G.;  and  the  transaction  was  an  absolute  conveyance  and  a 
conditional  agreement  to  reconvey,  and  was  not  a  mortgage, 

2.  In  this  action  to  redeem  from  the  lien  of  an  alleged  mortgage,  etc.,  this 

court  regards  the  parol  evidence  as  not  sufficient  to  justify  it  in  holding, 
contrary  to  the  finding  and  judgment  of  the  court  below,  that  the  real 
transaction  was  a  loan  of  money  by  G.  to  plaintiff,  secured  by  the  in- 
struments above  described;  and  it  therefore  affirms  a  judgment  fer 
defendants. 
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APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  case  is  thus  stated  by  Mr.  Justice  Tatlob: 

"  This  action  was  brought  by  Ann  M.  C.  Smithy  with  A. 
Hyatt  Smithy  her  husband,  and  Cha/rUB  D.  Meady  the  trustee 
of  her  separate  estate,  for  the  purpose  of  redeeming  certain 
real  estate  from  the  lien  of  what  is  claimed  to  be  a  mortgage 
thereon,  given  by  Ann  M.  C.  Smith  to  the  defendant  J.  £. 
Crosij/y  to  secure  the  payment  of  a  loan  of  $1,200,  and  for  an 
accounting  by  the  defendants  for  the  rents  and  profits  of  the 
mortgaged  premises  from  the  time  it  was  alleged  said  mort- 
gage became  due. 

'^  The  transaction  which  was  alleged  to  be  the  mortgage,  took 
place  about  the  4th  of  August,  1859. 

^  The  evidence  shows  that  at  the  time  of  the  giving  of  the 
allied  mortgage  by  said  plaintiff,  and  for  a  year  or  more  pre- 
vious thereto,  the  defendant  J.  B.  Croshi/y  as  executor  of  the 
estate  of  Kathanlel  Crosby,  and  two  other  persons,  Horatio  iN". 
Busk  and  Adam  Andre,  had  been  in  possession  of  the  property 
claimed  to  be  mortgaged,  under  a  lease  from  the  plaintiff, 
which  was  still  in  force  and  unexpired.  The  written  evidence 
introduced  on  the  part  of  the  plaintiff  to  establish  the  fact  that 
the  property  had  been  mortgaged  by  her  to  said  Crosby  to 
secure  a  loan  of  $1,200,  was  as  follows: 

'*  1.  A  deed  of  warranty,  with  full  covenants,  bearing  date 
the  8d  day  of  August,  1859,  by  which  Ann  M.  C.  Smith  and 
her  husband,  for  the  consideration  of  $1,200  mentioned  in  said 
deed,  conveyed  the  property  in  question  to  the  defendant 
Crosby  in  fee,  absolutely,  without  any  conditions  whatever. 

'^  2.  An  article  of  agreement  bearing  date  the  4th  day  o£ 
August,  1859,  by  which  said  Crosby  agreed  to  convey  the  same 
property  described  in  the  deed,  to  the  said  Ann  M.  C.  Smithy 
on  condition  that  the  latter  should  pay  to  Crosby  $1,200  in 
two  years  from  the  date  of  the  contract;  and  it  was  covenanted 
that  time  should  be  of  the  essence  and  a  material  part  of  the 
contract,  and  that,  in  case  the  said  Smith  failed  to  pay  the  said 
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$1,200  on  the  4th  day  of  Angnst,  1861,  the  contract  Bhoald  be 
null  and  void.  It  contained  a  farther  understanding  that 
Crosby  was  to  hare  the  possession  and  enjoyment  of  the  prop- 
erty agreed  to  be  sold,  until  the  $1,200  was  paid;  and,  if  the  said 
sum  was  paid  according  to  the  terms  of  the  contract,  he  agreed 
to  convey  the  property  to  the  said  Smith  by  a  good  and  suffi- 
cient deed,  containing  covenants  against  his  own  acts. 

"  3.  A  quit-claim  deed,  made  by  Ann  M.  C.  Smith  and  her 
husband  to  said  Orosby^  bearing  date  the  4th  day  of  August, 
1859,  purporting  to  convey  the  same  premises  to  the  said 
Crosby  in  fee. 

"  4.  A  written  agreement,  by  which  it  was  agreed  that  said 
quit-claim  deed  should  be  placed  in  the  hands  of  I.  C.  Sloan, 
to  be  held  by  him  until  the  4th  day  of  August,  1861,  and  on 
condition  that  if  Ann  M.  C,  Smith  should  pay  on  that  day  to 
Crosby  the  sum  of  $1,200,  then  the  deed  was  to  be  delivered 
to  her;  but  in  case  she  failed  to  pay  said  sum  on  the  day  men- 
tioned, then  the  same  was  to  be  delivered  to  Crosby j  and  the 
contract  further  constituted  said  Sloan  the  attorney  of  Ann 
M,  (7.  Smith  and  her  husband  for  the  purposes  of  holding  and 
delivering  said-deed  according  to  the  terms  of  said  agreement. 
This  contract  begins  with  the  following  recital:  'Whereas, 
an  agreement  in  writing,  bearing  date  this  4th  day  of  August, 
A.  D.  185i),  between  Jam^  B.  Crosby  of  the  first  part  and 
Ann  M.  C.  Smith  of  the  second  part,  has  been  duly  executed 
by  the  said  parties  thereto,  in  and  by  which  said  agreement 
the  said  Jam^  B.  Crosby  agrees  to  sell  and  convey  unto  the 
said  Ann  M.  C.  Smith  the  right  and  privilege  of  drawing  and 
using  a  certain  amount  of  water  from  the  water  power  in  the 
city  of  Janesville,  commonly  called  the  Monterey  Water 
Power,  which  said  right  and  privilege  is  more  fully  described 
in  the  said  agreement,  to  which  reference  is  hereby  made,  on 
condition  that  said  Ann  M.  C.  Smith  shall  punctually  pay 
unto  said  James  B.  Crosby  the  just  and  full  sum  of  $1,200 
on  the  4th  day  of  August,  1861,  the  time  of  payment  being 


Digitized  by 


Google 


AUGUST  TERM,  1879.    .  163 

Smith  Ti.  Ccotby  and  otiien. 

onsidered  and  made  material  and  of  the  essence  of  said  agree- 
ment.' 

''  5.  A  lease  of  the  same  real  estate,  executed  by  Ann  M.  C. 
Smith  and  her  husband  to  Busk,  Andre  and  Croabt/j  executor, 
etc.,  bearing  date  on  the  2d  daj  of  August,  1859,  by  which  the 
parties  of  the  first  part  leased  unto  the  parties  of  the  second 
part  the  same  water  rights  contained  in  the  other  contracts  and 
deeds,  for  a  term  of  years  therein  mentioned,  the  term  to  com- 
mence on  the  10th  day  of  September,  1861.  This  lease  was  made 
to  take  effect  only  upon  the  conditions  that  the  lease  and  the 
conditions  contained  therein  should  not  be  operative  or  bind- 
ing upon  the  parties  of  the  second  part  unless  they  gave  the 
parties  of  the  first  part  notice  in  writing,  at  least  three  days 
before  the  said  10th  day  of  September,  1861,  that  they  elected 
to  use  said  water  under  this  lease;  and  in  case  said  notice  were 
given,  then  the  lease  to  be  operative  and  binding. 

^^  This  lease  was  signed  by  Ann  M.  C.  Smith  and  her  hus- 
band, and  by  H.  N.  Busk,  Adam  Andre  and  Jamea  B.  Crotiby^ 
executor  of  the  estate  of  Nathaniel  Crosby,  deceased. 

^*  6.  The  lease  of  the  same  property,  theretofore  held  by  the 
same  parties  as  lessees  of  Ann  M.  C.  Smith  and  her  husband, 
was,  on  the  day  of  delivery  of  all  the  other  papers  above 
referred  to,  surrendered  by  the  said  lessees,  and  the  surrender 
accepted  by  the  lessors. 

'<  The  evidence  further  shows,  and  is  undisputed,  that  though 
some  of  the  papers  above  referred  to  bear  date  on  different 
days,  they  were  in  fact  all  delivered  so  as  to  take  effect  on 
the  same  day." 

Upon  the  facts  found,  the  circuit  court  held  that  there  was 
no  loan  from  J.  B.  Crosby  to  Mn.  Smithy  and  no  mortgage 
from  the  latter  to  Cro$hy;  that  there  was  an  absolute  sale  and 
conveyance  of  the  property  described  in  the  warranty  deed  of 
August  4, 1859,  with  the  privilege  on  the  part  of  Mrs.  Smith  to 
repurchase  the  property  on  specified  conditions,  none  of  which 
had  ever  been  performed  by  her;  that  the  conditional  agree- 
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ment  to  reconvej  liad  been  folly  cancelled  by  the  quit-claim 
deed  above  mentioned;  and  that  plaintiffs  were  not  entitled  to 
any  part  of  the  relief  demanded. 

From  a  judgment  in  accordance  with  these  findings,  the 
plaintiff  appealed. 

A.  HyaU  Smithy  for  the  appellant 

For  the  respondent,  there  was  a  brief  by  Cassoday  c&  Car- 
jf>entery  and  oral  argument  by  Mr.  Cassoday. 

Taylob,  J.  It  is  insisted  by  the  learned  counsel  for  the 
appellant,  tlmt  the  conveyances  and  contracts  above  described, 
unexplained  by  any  parol  evidence,  show  that  the  transaction 
was  a  loan  of  the  sum  of  $1,200  by  the  said  Crosby  to  the  said 
Ann  M.  C.  Smithy  to  be  paid  in  two  years  from  the  date  of 
such  loan;  and  that,  instead  of  receiving  interest  on  the  money 
loaned,  he  was  to  have  the  use  of  the  property,  discharged  of 
the  rent  secured  to  her  by  the  lease,  the  surrender  of  which 
was  accepted  by  her  at  the  time  of  making  the  loan.  On  the 
other  hand,  the  learned  counsel  for  the  respondents  insists  that 
the  writings  show  an  absolute  gale  of  the  property  —  which 
was  a  right  to  the  use  of  certain  water  taken  from  the  Mon- 
terey dam  in  the  city  of  Janesville — by  the  plaintiff  to  Crosby j 
accompanied  by  an  agreement  on  his  part  that,  in  case  the  ap- 
pellant would  pay  him  the  sum  of  the  purchase  money  punct- 
ually in  two  years  from  the  sale  thereof,  he  would  reconvey 
the  same  property  to  her;  he,  in  the  meantime,  to  have  the 
possession  and  use  of  the  property  purchased  by  him.  Inde- 
pendent of  any  evidence  explanatory  of  the  transaction,  and 
relying  only  upon  the  legal  effect  of  the  written  instruments 
offered  in  evidence,  we  are  compelled  to  concur  in  the  view 
of  the  case  taken  by  the  counsel  for  the  respondents.  The 
deed  and  contract,  which  are  the  material  papers  in  the  case, 
do  not  show  the  transaction  to  be  a  mortgage.  The  deed  is 
absolute  on  its  face,  and  does  not  indicate  anything  but  a  sale 
on  the  part  of  the  appellant,  and  a  purchase  on  the  part  of 
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Crosby,  It  certainly  does  not  tend  to  show  that  there  was  the 
relation  of  debtor  and  creditor  existing  between  the  aj^lant 
and  Croshy.  If  it  r^ses  a  presnmption  of  indebtedness  at 
all,  it  is  the  presumption  that  Crosby  might  be  indebted  to  the 
appellant  for  the  purchase  money;  certainly  not  that  she  was 
indebted  to  him.  The  contract  made  at  the  same  time  for  the 
conditional  reconveyance  of  the  property  to  the  appelant  does 
not  contain  any  covenant  or  agreement  on  the  part  of  the 
appellant  to  pay  the  sum  of  $1,200,  or  any  part  of  it  It  is 
simply  an  agreement  to  convey,  on  condition  of  the  payment 
of  a  fixed  sum  at  a  specified  date,  and  does  not  create  the  re- 
lation of  debtor  and  creditor  between  the  parties.  The  sur- 
render of  the  lease  under  which  the  property  was  formerly 
held  by  the  grantee  with  others,  is  entirely  consistent  with  the 
theory  that  he  was  a  purchaser  of  the  property  absolutely  in 
fee;  and  such  surrender  would  be  inconsistent  with  the  theory 
that  the  deed  was  given  as  security  for  a  loan.  The  possession 
by  the  grantee  in  the  deed  under  it  is  consistent  with  the 
theory  of  a  purchase,  and  inconsistent  with  the  theory  of  a 
mortgage.  The  making  of  the  quit-claim  deed  was  a  proper 
precaution  to  cut  oif  any  possible  right  which  the  vendee  in 
the  contract  might  claim  in  equity,  to  have  the  contract  en- 
forced in  her  favor,  notwithstanding  she  might  not  pay  the 
purchase  price  in  accordance  with  the  terms  of  the  contract 
The  giving  of  the  conditional  lease,  and  the  acceptance  of  the 
same  by  the  same  parties  who  held  the  lease  at  the  time  of 
the  purchase,  was  a  proper  precaution  in  case  the  appellant  re- 
purchased the  property  under  her  contract  with  Crosby.  Kone 
of  the  written  evidence  is  inconsistent  with  the  legal  effect  of 
the  warranty  deed  from  the  appellant  and  her  husband  to 
Crosby.  Standing  alone,  they  show  an  absolute  conveyance 
from  the  appellant  to  the  defendant  Crosby^  and  not  a  c(mvey- 
ance  by  way  of  mortgage  as  a  security  for  money  loaned.  It 
is  said  that  the  intention  of  the  parties  is  the  real  criterion 
by  which  courts  must  be  guided  in  determining  whether  in  a 
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given  case  the  tranaction  is  a  sale  or  a  mortgage.  Jones  on 
Mortgages,  §  258.  In  this  case,  so  far  as  the  intention  of  the 
parties  can  be  ascertained  from  the  written  contracts  between 
them,  there  is  nothing  to  show  anything  in  the  character  of  a 
mortgage.  They  do  not  evidence  a  loan,  or  in  any  way  show 
a  liability  on  the  part  of  the  appellant  to  repay  the  $1,200  which 
was  the  consideration  for  the  deed. 

This  case,  npon  the  papers  alone,  is  a  mnch  stronger  case 
than  that  of  Conway^a  JSxWs  v.  Alexander^  7  Cranch,  218. 
In  that  CAse  the  supreme  conrt  of  the  United  Statea  held,  that 
when  land  had  been  conveyed  to  a  third  person  in  trust  to 
reoonvey  to  the  grantor  if  he  should  repay  the  purchase  money 
before  a  day  named,  and  if  not,  then  to  convey  to  the  pur- 
chaser, in  the  absence  of  a  bond,  or  note,  or  other  evidence  of 
indebtedness,  the  transaction  must  be  regarded  as  a  condi- 
tional sale.  Chief  Justice  Marshall,  who  delivered  the  opinion 
of  the  court,  said:  ^'To  deny  the  power  of  two  individuals, 
capable  of  acting  for  themselves,  to  make  a  contract  for  the 
purchase  and  sale  of  lands  defeasible  by  the  payment  of  money 
at  a  future  day,  or,  in  other  words,  to  make  a  sale  with  a 
reservation  to  the  vendor  of  a  right  to  repurchase  the  same 
land  at  a  fixed  price  and  at  a  specified  time,  would  be  to  trans- 
fer to  the  courts  of  chancery,  in  a  considerable  degree,  the 
guardianship  of  adults  as  well  as  infants.  Such  contracts 
are  not  i^rohibited  either  by  the  letter  or  the  policy  of  the 
law.  ...  In  this  case  the  form  of  the  deed  is  not  in 
itself  conclusive  either  way.  The  want  of  a  covenant  to  repay 
the  money  is  not  complete  evidence  that  a  conditional  sale 
was  intended,  but  it  is  a  circumstance  of  no  inconsiderable  im- 
portance. If  the  vendee  must  be  restrained  to  his  principal 
and  interest,  that  principal  and  interest  ought  to  be  secure. 
It  is  therefore  a  necessary  ingredient  in  a  mortgage,  that  the 
mortgagee  should  have  a  remedy  against  the  person  of  the 
debtor.  If  this  remedy  really  exists,  its  not  being  reserved  in 
terms  will  not  affect  the  case.    But  it  must  exist  in  order  to 
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justify  a  construction  which  overrules  the  express  words  of 
the  instrument  Its  existence  in  this  case  is  certainly  not  to 
be  collected  from  the  deed.  There  is  no  acknowledgment  of  a 
preexisting  debt,  nor  any  covenant  for  repayment*'  The 
foregoing  remarks  of  the  late  learned  chief  justice  of  the 
supreme  court  of  the  United  States  will  apply  with  much 
greater  force  to  the  case  made  npon  the  face  of  the  written 
evidence  in  the  case  at  bar,  than  they  did  to  the  case  then 
under  consideration.  For  a  farther  illustration  of  the  differ- 
ence between  a  mortgage  and  a  sale  with  a  condition  or  agree- 
ment that  the  grantor  may  repurchase  the  property  at  a  future 
time  for  a  specified  sum,  see  Jones  on  Mortgages,  §§  257-261, 
and  cases  cited  in  his  notes;  WUcox  v.  Bates,  26  Wis.,  465; 
Gl^ndenning  v.  Johnston^  33  Wis.,  347. 

It  being  clear  that  upon  the  written  evidence  the  appellant 
&iled  to  make  out  any  right  to  redeem  the  premises  upon  the 
ground  that  the  defendants  held  the  possession  of  them  by 
virtue  of  a  mortgage  and  not  by  virtue  of  a  deed,  the  only  re- 
maining question  is,  whether  the  parol  evidence  introduced 
by  the  respective  parties  changed  the  rights  of  the  parties  as 
they  appeared  from  the  writings  introduced,  and  satisfactorily 
showed  that,  notwithstanding  the  absolute  nature  of  the  con- 
veyance made,  the  transaction  was  in  fact  a  loan  of  money  by 
the  defendant  Crosby  to  the  appellant,  and  these  writings  were 
given  to  secure  such  loan,  and  not  with  the  intention  of  pass- 
ing the  absolute  title  to  the  said  defendant. 

Upon  this  point,  after  a  full  hearing  of  the  case  by  the 
learned  circuit  judge,  he  has  found  against  the  appellant 
After  a  careful  examination  of  the  whole  evidence,  we  are  sat- 
isfied that  this  finding  is  sustained  by  the  evidence,  and  that 
there  certainly  is  not  any  such  preponderance  of  the  evidence 
against  such  finding  as  would  justify  this  court  in  reversing 
the  judgment  on  the  ground  that  such  finding  is  clearly 
against  the  weight  of  evidence.  On  the  contrary,  looking 
simply  at  the  evidence  as  it  appears  in  the  record,  without 
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the  advantage  of  seeing  the  witnesses  in  oonrt,  and  witness- 
ing their  appearance  and  the  manner  of  giving  their  testi- 
mony, we  think  the  clear  preponderance  of  the  evidence  is  in 
favor  of  the  finding  of  the  learned  circnit  judge.  Upon  the 
whole  record,  we  are  satisfied  that  the  judgment  of  the  court 
below  is  fully  sustained  by  the  evidence,  and  that  no  errors 
have  intervened  which  entitle  the  appellant  to  a  reversal  of 
the  same. 

By  the  Oourt, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Nieuwankamp  and  another  vs.  Ullman. 

CouBT  CoMsnssiOKER:  GoiirrEMFT:  Sijfplembntart  Procbbdikos. 
(1)  Hew  discbedienee  (f  court  commissioner  ptmiahed.  (2)  His  juriS' 
diction  in  supplementary  proceedings,    (3)  What  constitutes  a  contempt, 

1.  The  circuit  court  has  jurisdiction  to  punish  as  for  contempt  disobedience  of 

a  lawful  order  of  a  court  commissioner,  even  if  the  commissioner  himself 
had  power  to  punish  such  contempt    R.  S.,  sec.  3477. 

2.  In  a  proceeding  supplementary  to  execution,  a  court  commissioner  has  no 

authority,  in  any  state  of  the  case,  to  order  a  delivery  of  the  debtor's 
property  to  the  judgment  creditor  or  his  att(»iiey,  and  such  an  order  is 
absolutely  void, 

3.  A  delivery  of  the  property  in  obedience  to  such  Yoid  order,  and  in  violation 

of  a  vahd  order  of  another  court  oommissioner,  in  another  proceeding,  for- 
bidding the  debtor  to  transfer  or  dispose  of  his  property  until  further 
order  therein,  is  a  voluntary  delivery,  and,  though  honestly  made,  is  a 
contempt.  But  in  such  a  case,  where  no  damage  has  accrued  to  the  cred- 
itor, the  punishment  should  be  made  nominal. 

APPEAL  from  the  Circuit  Oourt  for  Outctgamie  County. 

This  appeal  was  taken  bj  the  plaintiiTs  from  an  order  deny- 
ing their  motion  for  an  attachment  against  defendant  for  a 
contempt.  The  grounds  of  the  motion  will  appear  from  the 
opinion. 

George  W.  Todd^  for  appellants. 
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For  the  respondent,  there  waa  a  brief  by  Collins  dk  Pierce^ 
and  oral  argument  by  Mr.  Pierce, 

Obton,  J.  It  appears  that  the  appellants,  as  jndgment  cred- 
itors of  the  respondent,  obtained  an  order  from  the  Hon.  Sam- 
uel Baird,  a  court  commissioner,  on  the  30th  day  of  January, 
1879,  for  his  examination  supplementary  to  an  execution  on 
the  6th  day  of  February,  and  in  said  order  an  injunction  for- 
bidding the  respondent  from  transferring  or  otherwise  dispos- 
ing of  his  property,  not  by  law  exempt  from  execution,  until 
further  order  in  the  premises;  that  on  the  Slst  day  of  January 
one  F.  Strauss,  another  judgment  creditor  of  the  respondent, 
obtained  a  similar  order  from  the  Hon.  Samuel  Boyd,  a  court 
commissioner  of  the  same  connty,  for  the  examination  of  the 
respondent  in  proceedings  supplementary  to  an  execution 
returned  in  part  unsatisfied,  on  the  6th  day  of  February;  and 
that  the  orders  in  both  cases  were  served  upon  the  81st  day  of 
January,  but  that  the  orders  in  the  first  mentioned  case  were 
served  first .  in  the  order  of  time.  It  further  appears  that  on 
his  examination  before  Commissioner  Boyd,  on  the  5th  day  of 
February,  the  respondent  disclosed,  as  his  property  liable  to 
execution,  104  shares  of  stock  of  $25  each  in  the  Appleton 
Furnace  Company,  one  gold  watch  and  chain,  one-half  interest 
in  one  lumber  wagon,  promissory  notes  against  divers  persons 
of  the  value  of  $250,  and  book  accounts  against  sundry  per- 
sons of  the  value  of  $1,200;  that  thereupon  said  court  com- 
missioner ordered  and  directed  that  said  property  be  applied 
to  the  satisfaction  of  said  judgment,  and  that  the  respondent 
deliver  the  same  to  one  Henry  D.  Byan,  the  attorney  of  the 
said  judgment  creditor  Strauss;  and  that  the  responds t  at 
once  obeyed  and  complied  with  said  order  by  the  delivery  of 
said  property  to  the  said  Byan  without  objection. 

The  order  first  obtained  and  served,  and  returnable  on  the 
6th  day  of  February,  was  adjourned  uptil  the  18th  day  of  the 
same  month;  at  which  time,  the  above  facts  appearing,  and  it 
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appearing  also  that  tho  respondent  had  no  other  property  than 
that  so  transferred  to  Eyan,  the  attorney  of  Stranss,  by  the 
direction  of  said  order,  snbseqaent  proceedings  were  sospended 
before  Commissioner  Baird,  and  the  papers  filed  in  the  cironit 
court. 

These  facts  subseqaently  appearing  to  the  circnit  court,  an 
order  was  made  and  served  that  the  respondent  show  cause 
why  he  should  not  be  punished  for  his  alleged  misconduct  in 
disobeying  the  said  order  of  Commissioner  Baird,  by  disposing 
of  and  tmnsferring  said  property  as  aforesaid,  by  which  the 
rights  and  remedies  of  the  appellants  were  defeated  and  im- 
peded; and  upon  the  hearing  thereof  the  circuit  court  adjudged 
the  respondent  not  guilty  of  contempt  therein,  and  said  order 
was  denied  and  discharged. 

Upon  these  facts  it  is  very  dear  that  the  respondent  should 
have  been  adjudged  in  contempt  for  disobedience  of  the  injunc- 
tional  order  of  Commissioner  Baird,  and  that  he  did  not  show 
sufficient  cause  why  he  should  not  be  punished  therefor. 

1.  Notwithstanding  that  Commissioner  Baird  might  have 
had  jurisdiction  to  punish  the  respondent  as  for  contempt,  for 
disobedience  of  his  order  of  injunction,  yet  such  jurisdiction 
was  not  exclusive  of  the  circuit  court  in  such  a  case.  Sec. 
8477,  R.  S.  1878. 

2.  The  order  of  Commissioner  Boyd  for  the  delivery  of  the 
property  to  Ryan,  the  attorney  of  the  judgment  plaintiff 
Strauss,  was  absolutely  voidj  and  afforded  no  protection  or 
excuse  for  the  disobedience  of  the  order  of  injunction  of  Com- 
missioner Baird.  The  proceeding  before  Commissioner  Boyd 
being  supplementary  to  an  execution  returned  in  part  unsat- 
isfied, it  was  the  duty  of  the  commissioner  to  have  appointed 
a  receiver  of  the  property,  and  ordered  its  delivery  to  him. 
Subd.  3,  sec  2797,  R  S.  1878.  If  this  had  been  done,  the 
rights  of  the  appellants  would  not  have  been  defeated  or  jeop- 
ardized. There  is  no  case  or  possible  circumstances  in  which 
a  court  commissioner,  in  supplementary  proceedings,  is  author- 
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ized  by  law  to  order  the  delivery  of  Buch  property  to  the 
plaintiff  in  the  execution  or  to  his  attorney,  and  there  is  no 
provision  whatever  for  the  sale  or  disposition  of  such  property, 
or  its  application  in  satisfaction  of  tiie  judgment,  or  what  is 
to  be  done  with  the  property,  or  how  its  application  is  to  be 
made  by  the  plaintiff  or  his  attorney.  This  order  is  not  only 
without  authority,  but  in  direct  violation  of  law,  and  such  an 
one  as  the  court  commissioner  had  no  jurisdiction  to  make. 
It  is  not  merely  irregular,  but  a  nullity^  according  to  the  test 
recognized  in  SaUer  v.  HUgen  and  another^  40  Wis.,  863.  It 
is  an  order  which  the  commissioner  under  no  circumstances 
had  authority  to  make.  Petition  of  OrandaU  for  a  Haheae 
Corpus,  34  Wis.,  177;  Petition  ofSemler,  41  Wis.,  618. 

3.  The  delivery  of  the  property  to  the  attorney  of  the 
plaintiff  Strauss  by  the  respondent,  in  obedience  to  such  a  void 
order,  must  be  held  to  have  been  voluntary,  and  it  was  no 
excuse  that  such  delivery  was  made  honestU/j  if  made  untato- 
fully.    Johxnn  v.  Pufener,  (farniehse,  82  Wis.,  195. 

It  does  not  appear  that  the  appellants  have  lost  all  remedy 
against  the  property  and  the  party  to  whom  it  was  so  unlaw- 
fully delivered  by  the  respondent  in  violation  of  the  injunc- 
tion; and  we  therefore  think  that  the  respondent  should  have 
been  adjudged  in  contempt,  and  his  punishment  made  nomi- 
nal, leaving  the  appellants  to  such  remedy  as  they  may  be 
advised. 

By  the  CovH. — The  order  of  the  circuit  court  is  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings 
according  to  this  opinion. 
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DncoND  vs.  Hendebsok,  imp. 

Equitt:  Pabtnzrship:  Evidence:  brrERSsr.  (1)  What  rights  of  part- 
ners to  he  determined  on  dissolution,  (2)  Burden  of  proof  as  between 
partners,  (3)  Evidence  as  to  partnership  accounts,  (4)  When  part- 
ner chargeable  unth  interest, 

1.  In  an  action  for  dissblufcion  of  a  firm  oonsistmg  of  foor  members,  it  was 

error  to  determine  the  rights  and  liabilities,  as  between  themselyee, 
of  two  members  of  the  firm,  growing  oat  of  their  relations  as  partners 
in  another  firm,  consistmg  of  those  two  only. 

2.  The  maxim,  Omnia  prcesumuntur  contra  spoliatorem,  applied  to  a  defend- 

ant who,  being  employed  upon  a  salary  to  keep  the  books  <^  the  firm  of 
which  he  was  a  member,  kept  them  in  such  a  manner  as  to  render  it  im- 
possible to  determine  correctly  the  state  of  the  accounts  between  the 
partners. 

8.  It  appearing,  in  such  a  case,  that  goods  sold  by  weight  or  measure  were 
taken  from  the  store  to  be  used  in  said  defendant's  family,  without  hav- 
ing been  weighed  or  measured,  and  that  the  accounts  as  shown  by  the 
books  could  therefore  not  be  relied  upon  as  accurate  in  that  respect,  the 
referee  for  triai  did  not  err  in  resorting  to  other  sources  of  information 
in  order  to  get  at  the  real  amount  and  value  ol  goods  soused. 

4.  While  it  is  the  general  rule  that  one  partner  is  not  chargeable  with  inter- 
est on  moneys  of  the  firm  in  his  hands,  until  a  balance  has  been  struck 
or  an  accounting  had  (Marsh  v.  Fraser,  87  Wis.,  149;  Yates  v,  Shep^ 
ardion,  89  id.,  173),  yet,  where  one  partner  kept  the  account  books,  and 
knew,  or  ought  to  have  known,  the  precise  amount  in  his  hands  belong- 
ing to  the  finn,.and  made  at  one  time  what  purported  to  be  a  full  state- 
ment of  the  business,  which  was  incorrect:  Held,  that  there  was  no  error 
in  charging  him  with  interest. 

APPEAL  from  the  Circuit  Court  for  Door  County. 

Action  for  an  accounting  between  partners  and  a  dissolution 
of  the  partnership.  The  case  is  stated  in  the  opinion.  The 
defendant  Henderson  appealed  from  the  judgment. 

Brief  for  the  appellant  by  Hudd  <&  Wigman,  and  oral 
argument  by  Mr,  Rudd  and  0,  F.  Weed, 

Briefs  for  the  respondent  by  Lvdwig  ds  Somers^  and  oral 
argument  by  Mr,  Somers. 

CoLB,  J.  This  action  was  brought  for  the  dissolution  of  the 
copartnership  of  Henderson,  Coon  &  Co.,  a  firm  doing  busi- 
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nesa  at  Sister  Baj,  Door  connty,  and  for  winding  np  and  set- 
tling the  affairs  of  that  partnership.  The  firm  was  composed 
of  IHmondj  the  plaintiff,  H.  £.  Coon,  deceased  (who  is  repre- 
sented bj  his  administrator,  M.  W.  Coon),  and  the  defendants 
Henderson  and  Wihon.  The  two  former  members  of  the 
firm  were  each  entitled  to  one-third  interest  in  the  concern; 
Henderson  and  Wilson  owned  the  other  third.  At  the  same 
time  Henderson  and  Wilson  were  doing  business  at  Palmyra, 
nnder  the  firm  name  of  Henderson  &  Wilson.  On  thQ  trial 
of  this  cause  the  business  transactions  of  the  latter  firm  seem 
to  have  been  largely  inquired  into,  and  an  unfortunate  attempt 
was  made,  as  we  r^a^ard  it,  to  adjust  the  affairs  of  that  firm  by 
the  judgment  rendered  in  this  action.  Of  course  it  was  com- 
petent for  the  court  in  this  suit,  on  the  dissolution  of  the 
partnership  of  Henderson,  Coon  &  Co.,  to  determine  the  rights 
and  liabilities  of  the  members  of  that  firm  as  between  them- 
selves, and  to  distribute  the  partnership  property  to  those  who 
were  entitled  thereto,  according  to  their  respective  shares.  Sut 
it  could  only  lead  to  confusion  to  attempt  at  the  same  time  to 
settle  the  affairs  of  Henderson  &  Wilson,  and  to  adjust  the 
rights  of  the  partners  of  that  firm  in  its  property.  Conse- 
quently, so  much  of  the  judgment  of  the  circuit  court  as  ad- 
judges that  the  defendant  Z.  Wilson  have  and  recover  of  the 
defendant  A.  Henderson  the  sum  of  $2,377.97,  as  his  share  of 
the  copartnership  funds  now  in  said  Henderson^ s  hands,  we 
deem  erroneous.  This  may  possibly  be  the  true  amount  which 
would  be  found  due  Wilson  from  Henderson^  growing  out  of 
their  private  dealings  or  the  business  transactions  of  the  Pal- 
myra firm,  but  it  lias  no  connection  with  this  suit  and  should 
not  enter  into  the  accounting  here  made.  It  will  be  seen  that 
by  the  articles  of  copartnership  of  Henderson,  Coon  &  Co., 
Henderson  and  Wilson  were  entitled  to  a  one-third  interest  in 
the  property  real  and  personal  of  that  concern,  and  to  a  like 
share  of  the  profits  of  the  business.  The  plaintiff  and  the 
estate  of  H.  E.  Coon  were  each  entitled  also  to  a  third  of  the 
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same.  There  would  seem  to  be  no  difScalty  in  diBtribating^ 
the  effects  and  property  of  that  firm  upon  that  basis,  leaving 
the  affairs  of  the  partnership  of  Henderson  &  Wilson  to  be 
adjusted  in  a  distinct  suit,  should  this  become  necessary.  In 
stating  the  account  of  the  partners  as  between  themselves,  it 
would  obviously  be  correct  that  each  should  be  charged  with 
all  the  debts  and  moneys  which  he  owes,  or  is  accountable  for, 
to  the  partnership  of  Henderson,  Coon  &  Co. 

The  referee  found  from  the  evidence  produced  before  him, 
that  there  was  in  Henderson^ a  hands,  belonging  to  the  firm  of 
Henderson,  Coon  &  Co.,  the  sum  of  $2,268.37.  With  the  ex- 
ception of  one  item,  which  we  think  should  be  credited  to 
Henderson^  we  are  not  prepared  to  disturb  this  statement 
There  is  an  item  of  $314.50  on  page  151  of  the  ledger,  ac- 
cording to  exhibit  11,  which  is  made  up  of  charges  against 
Henderson^  and  which,  the  referee  says,  does  not  appear  from 
the  books  ever  to  have  been  deducted  from  his  credits.  But 
this  is  a  mistake,  as  was  clearly  pointed  out  by  the  learned 
counsel  for  Henderson  on  the  argument;  for  on  the  same  page 
of  the  ledger  it  plainly  appears  that  this  sum  of  $314.50  was 
deducted  from  the  aggregate  credit  of  Henderson  amounting 
to  $2,047.74,  leaving  the  ^^  balance  due,"  as  there  stated,  of 
$1,733.74.  This  sum  of  $314.50,  therefore,  should  be  deducted 
from  the  amount  found  by  the  referee  to  be  in  Henderson^s 
hands  belonging  to  the  firm. 

It  is  barely  possible  that  there  is  error  in  some  of  the  other 
findings  of  die  referee,  which  does  injustice  to  Henderson; 
but  we  are  unable  to  tell  wherein  it  consists,  if  such  there 
be.  And  this  arises  from  the  fact  that  the  books  of  the  firm, 
which  were  introduced  on  the  trial,  were  kept  in  such  a  con- 
fused and  unintelligible  manner  that  it  is  impossible  to  get  at 
the  real  state  of  the  accounts.  The  business  of  the  copartnership 
was  entrusted  entirely  to  the  management  and  control  of  Henr- 
derson.  He  was  paid  a  salary  for  keeping  the  books  and  trans- 
acting the  business  in  a  proper  manner,  and  if  he  kept  the  books 
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80  imperfectly  and  badly  that  the  trae  state  of  the  accounts 
and  the  transactions  of  the  firm  cannot  be  ascertained  from 
them,  it  is  but  fair  that  every  presumption  to  his  disadvantage 
should  be  adopted.  It  is  a  case  where  the  maxim,  Omnia 
prcMumurUer  contra  spoliatorem^  should  be  applied,  for  it  is 
wholly  his  fault  that  the  means  of  ascertaining  the  truth  are 
not  furnished  by  the  account  books  themselves.  The  learned 
counsel  insists  that  the  referee  had  no  right,  upon  the  testi- 
mony before  him,  to  charge  Henderson  with  any  more  for 
supplies  and  provisions  for  the  support  of  his  family  than  the 
amount  which  appears  upon  the  books  of  the  firm.  But  there 
is  ample  evidence  tending  to  show  that  there  were  groceries 
and  provisions  taken  from  the  store  of  the  firm,  for  the  use  of 
Henderaon^a  family,  which  were  not  weighed,  measured  or 
charged.  The  referee  has  gone  into  a  quite  minute  examina- 
tion of  Henderaon^s  account  for  groceries,  provisions,  cloth- 
ing,  etc,  which  were  used  for  the  support  of  his  family  duriqg 
the  three  years  he  had  charge  of  the  copartnership  business  at 
Sister  Bay,  and  reached  the  conclusion  that  the  amount  shown 
by  the  books  is  quite  inadequate  for  the  purpose.  We  are 
not  inclined,  under  the  circumstances,  to  disturb  the  finding  of 
the  referee  upon  that  point;  for  when  it  appears  that  goods 
were  taken  from  the  store  which  were  not  measured  or  weighed, 
and  which  were  used  in  the  defendant's  family,  it  is  impossi- 
ble to  rely  upon  the  account  as  being  accurate.  From  the 
nature  of  the  case,  other  means  or  sources  of  information  had 
to  be  resorted  to  to  get  at  the  truth  of  the  matter;  and  that  was 
what  was  done  by  the  referee.  The  same  remark  may  likewise 
be  made  with  regard  to  the  finding  as  to  the  amount  which 
should  be  charged  Henderson  for  servants'  wages.  The  account 
of  that  matter  is  quite  confused,  and,  notwithstanding  the  ingen- 
ious explanation  of  counsel  with  regard  to  it,  is  of  that  character 
that  raises  a  violent  presumption  that  it  is  not  worthy  of 
credit.  We  have  already  said  it  was  the  duty  of  Henderaon 
to  have  kept  accurate  and  intelligible  accounts  of  all  the  trans- 
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actions  of  the  firm.  The  fact  that  he  failed  to  do  this  famishes 
a  strong  inference  against  him.  The  referee  charged  Bender^ 
son  with  $20  for  the  board  of  an  insurance  agent,  which  had 
been  improperly  charged  to  the  firm.  It  is  admitted  that  this 
item  should  not  be  in  the  firm  account,  and  the  statement  of 
Henderson  that  the  firm  had  received  credit  for  it  in  some 
freight  charges  was  disregarded.  There  was  no  error  in  this 
finding  of  the  referee. 

There  remains  only  one  other  matter  in  the  report  of  the 
referee  which  we  deem  of  sufficient  importance  to  require 
notice.  Henderson  was  charged  with  interest  at  the  rate  of 
seven  per  cent,  upon  the  money  in  his  hands  belonging  to  the 
firm,  for  the  time  he  held  it.  It  is  said  that  this  was  error; 
that  in  no  event  could  he  be  charged  with  interest  until  a  bal- 
ance had  been  struck  or  an  accounting  had.  In  many  cases 
this  would  undoubtedly  be  so,  as  this  court  decided  in  Marsh 
V.  Fraser^  37  Wis.,  149,  and  Yates  v.  ShepardsoUySd  Wis., 
173.  But  the  reason  of  the  rule  fails  here,  because  Henderson 
kept  the  account  books,  and  knew,  or  had  the  means  of  know- 
ing,  the  precise  amount  which  he  held  in  his  hands  belonging 
to  the  firm.  He  even  professed  to  make  a  full  statement  of 
the  property,  profits,  losses  and  condition  of  the  firm  at  the 
closing  of  the  business  in  the  fall  of  1874,  which  he  gave  to 
his  copartners,  but  which  statement  was  found  not  to  be  cor- 
rect. Under  these  circumstances  we  therefore  think  it  was  not 
necessary  that  any  formal  balance  should  be  struck  in  order 
that  he  might  ascertain  just  what  he  had  belonging  to  his  co- 
partners. He  could  have  ascertained  it,  and  paid  over  the 
amount,  had  he  been  disposed  to  be  just. 

In  a  case  where  one  partner  had  withdrawn  funds  from  the 
partnership  contrary  to  the  articles  of  copartnership,  and  em- 
ployed them  in  trade,  Chancellor  Kent  required  hira  to 
account  not  merely  for  interest,  but  for  the  profits  of  that 
trade.  Stoughton  v.  Zynch,  1  Johns.  Ch.,  467.  This  case 
comes  fully  within  the  spirit  and  reason  of  that  decision.  We 
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therefore  think  it  would  be  right  to  charge  Henderson  with 
interest  upon  the  monej  in  his  hands. 

We  do  not  deem  it  necessary  to  make  any  farther  comments 
on  the  case. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  judg- 
ment on  the  report  of  the  referee  in  accordance  with  the  views 
expressed  in  this  opinion. 


The  Monttok  Ibon  Wobks  Company  vs.  Eetchuh  and 
anpther.     [On  rehearing.] 

Refkrence.    (1-3)  When  compulsafy  reference  proper,   (4)  Whether  record 
mttst  show  that  referee  was  sworn, 

1.  If  it  appear  ficoxn  the  pleadings  that  the  trial  of  any  issue  of  h/dt  in  acanse 

leqoires  the  examination  of  a  long  account,  a  compulsory  reference  may 
be  ordered,  under  the  statute. 

2.  The  action  was  for  work  and  materials,  and  the  bUl  of  particulars  contained 

hundreds  of  items,  each  charged  at  a  separate  price.  The  answer  did 
not  deny  that  plaintiff  did  the  work  and  furnished  the  materials,  nor 
directly  controvert  the  prices  charged  therefor;  but  it  set  up  a  special  con- 
tract, by  which  plaintiff  was  to  furnish  defendants  with  certain  machinery 
at  a  stipulated  price,  and  alleged  that  such  price  had  been  fully  paid,  and 
that  a  large  portion  of  the  work  and  materials  charged  in  said  bill  of 
particulars  was  done  and  furnished  under  such  contract  It  became  nec- 
essary, therefore,  to  examine  the  account,  item  by  item,  to  ascertain 
which  items  (if  any)  were,  and  which  were  not,  included  in  the  special 
contract  Held,  that  this  made  a  compulsory  reference  proper. 
8.  The  answer  also  contained  a  counterclaim  for  two  sums  of  money,  and  an- 
other for  goods,  wares,  merdiandise,  freight,  work,  labor  and  services, 
upon  which  issue  was  joined.  Held^  that  the  issues  on  the  counterclaim 
alone  would  probably  justify  a  compulsory  reference. 

4.  The  mere  fact  that  it  does  not  appear  from  the  record  that  the  referee  for 

trial  was  sworn,  is  not  ground  for  reversal.    CfUbank  v,  Stephenson,  31 
Wis.,  592. 

5.  The  d^asicm  upon  the  first  hearing  of  this  cause  (44  Wis.,  126),  as  to  the 

points  there  considered,  adhered  to. 
VoL.XLVII.-12 
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APPEAL  from  the  Circuit  Coart  for  Brown  Connty. 

For  the  appellants,  there  was  a  brief  by  Hudddk  Wigmanj 
and  oral  argament  by  Mr.  ITudd. 

For  the  respondents,  there  was  a  brief  by  Hustings  dk 
Oreenej  and  oral  argament  by  Mr.  Hastings. 

Ltok,  J.  A  former  decision  of  this  cause  was  inadvertently 
reported  in  44  Wis.,  126,  after  a  re&rgument  had  been  ordered. 
The  statement  of  the  case  there  made  will  not  be  repeated. 

The  circuit  court  referred  the  cause  to  a  referee  to  hear,  try 
and  determine.  The  reference  was  compulsory,  and  the  ques- 
tion of  its  regularity,  or  the  power  of  the  court  to  make  it,  was 
not  raised  on  the  former  argument.  The  re&rgument  was 
granted  mainly  upon  that  question. 

If  the  trial  of  any  issue  of  fact  in  the  cause  required  the  ex- 
amination of  a  long  account,  the  reference  was  proper.  Tay. 
Stats.,  1499,  §  25;  K.  S.,  761,  sec  2864;  Supervisors  v.  Dun^ 
nvnffj  20  Wis.,  210.  The  circuit  court  necessarily  had  to 
determine  from  the  pleadings  alone  whether  such  examination 
was  required;  and  if  the  fact  appears  from  the  pleadings,  that 
is  sufficient 

The  action  is  for  work  and  materials,  and  the  bill  of  particu- 
lars contains  scores,  even  hundreds  of  items,  each  charged  at 
a  separate  price.  It  is  not  denied  in  the  answer  that  the 
plaintiff  did  the  work  for  the  defendants  and  furnished  the 
materials  charged;  and  the  prices  charged  therefor  arc  not  con- 
troverted. But  the  answer  states  a  special  contract  by  the 
plaintiff  to  furnish  certain  machinery  to  the  defendants  at  a 
stipulated  price,  which  had  been  paid  in  full;  and  it  is  alleged 
therein  that  a  large  portion  of  the  work  and  materials  chargedr 
in  the  bill  of  particulars  was  done  and  furnished  under  the 
special  contract. 

It  was  unnecessary  to  examine  the  items  of  the  account  to 
ascertain  whether  the  plaintiff  did  the  work  and  furnished  the 
materials  charged,  or  whether  the  prices  charged  therefor  were 
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reasonable  and  jmt  All  this  stood  admitted  by  the  defendants. 
But  it  was  necessary  to  examine  the  aocount,  item  by  item,  to 
ascertain  which  of  the  items  (if  any)  were  indnded  in  thB 
special  contract,  and  which  were  not  Aa  was  observed  in 
Carpenter  v.  Shepardeon^  43  Wis,,  406,  the  admissions  of  the 
answer  ^*  tend  to  abbreviate  an  examination  of  the  account,  bat 
still  leave  an  aooomit  to  be  examined." 

The  answer  also  contains  a  counterclaim  for  two  sums  of 
money,  and  another  for  goods,  wares,  merchandise,  freight, 
work,  labor  and  services,  upon  whidi  issue  is  taken  by  a  reply 
denying  the  same.  Presumably  a  large  number  of  items  (or  a 
long  account)  are  included  in  these  counterclaims.  Probably 
the  issues  on  the  counterclaims  alone  would  justify  a  compul- 
sory reference  under  the  statute.  Carpenter  v.  Shepardsonj 
46  Wis.,  657. 

It  must  be  held,  therefore,  that  the  cause  was  properly  re- 
ferred. 

It  is  also  assigned  as  error  that  the  record  fails  to  show  that 
the  referee  was  sworn  to  the  proper  dischai^  of  his  duties  as 
such.  On  the  authority  of  Oilbank  t^.  Stepheneon^  81  Wis., 
592,  it  is  sufficient  to  say  upon  this  point  that  the  record  fails 
to  show  that  the  referee  was  not  so  sworn.  If  the  oath  is 
required,  it  must  be  presumed  that  it  was  duly  made. 

The  learned  counsel  for  the  defendants  insisted,  on  the  re- 
argument,  that  the  first  opinion  does  not  dispose  of  all  the 
controverted  questions  in  the  case.  Since  the  first  argument 
the  whole  case  has  been  carefully  reexamined,  and  we  have 
reached  the  conclusion  that  it  was  correctly  decided  in  th3  first 
instance. 

^  An  extended  discussion  here  of  the  testimony  or  the  law  of 
the  case  would  be  profitless.  It  must  suffice  to  say  gener- 
ally, that,  in  our  opinion,  it  was  the  duty  of  the  defendants, 
under  the  contract,  to  prepare  the  foundation  for  the  machin- 
ery; diat  they  did  prepare  it  under  the  superintendence  of  one 
Benjamin,  who  was  their  agent  or  employee  for  that  purpose; 
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that  the  defendants  were  responsible  for  the  delay  in  starting 
their  mill,  except  for  three  days,  for  which  the  referee  allowed 
them  damages  at  the  stipulated  rate;  that  if  there  was  any 
defect  in  the  machinery,  the  defendants  failed  to  perform  the 
conditions  precedent  to  a  recovery  therefor,  stipulated  in  the 
contract;  that  the  items  of  plaintiff's  acconnt  allowed  by  the 
referee  were  not  included  in  the  special  contract;  and  that  the 
referee  allowed  the  defendants  all  of  their  counterclaims  which 
they  proved.  In  short,  we  find  no  ground  for  disturbing  the 
report  of  the  referee  or  the  judgment  founded  upon  it 
By  the  Court. —  Judgment  aflirmed. 


Coleman  vs.  The  Peshtigo  CoMPAmr. 

UmUation  of  Action:  Trespass  to  State  Lands. 

The  statute  Uoitmg  the  time  lor  bringing  an  action  to  recover  damages  for  an 
im'ory  to  property  (R.  S.,  sec  4222),  rons  against  a  right  of  action  in  the 
etate  in  the  same  manner  as  against  a  right  of  action  in  a  private  per- 
son (sec  4229);  and  one  who  purchases  lands  of  the  state,  while  he  takes 
therewith  (under  ch.  520  of  1865)  whatever  rights  of  action  the  state  may 
have  for  past  trespasses  upon  such  lands,  cannot  recover  for  a  trespass 
upon  which  the  period  of  limitation  had  run  while  title  was  in  the  state. 

APPEAX  from  the  Circuit  Court  for  Oconto  County. 

Action  to  recover  damages  for  trespasses  upon  lands  while 
the  same  belonged  to  the  state.  Plaintiff,  as  patentee  of  the 
lands,  had  succeeded  under  the  statute  (ch.  520  of  1863;  Tay. 
Stats.,  630,  §56)  to  all  the  rights  of  action  of  the  state  for  such 
trespasses.  It  appeared  from  the  complaint  that  the  trespasses 
constituting  the  second  cause  of  action  were  committed  more 
than  six  years  before  the  commencement  of  the  action,  and  de- 
fendant  demurred  to  that  cause  of  action  upon  that  ground. 
From  an  order  sustaining  the  demurrer,  plaintiff  appealed. 
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For  the  appellant,  there  was  a  brief  by  Webster  dk  Brazeau^ 
and  oral  argument  bj  Mr.  Webeter:     - 

The  Btatntes  of  limitation  do  not  apply  to  the  state,  in  the 
absence  of  an  express  provision  to  that  effect  Idndsey  v.  MiU 
ler^e  Lessees^  6  Peters,  666;  Thomas  v.  Hatel^  3  Sumner,  170; 
JJ.  S.  V.  Hoar^  2  Mason,  312;  Stoughton  v.  Bakery  4  Mass., 
628;  People  v.  OilbeHj  18  Johns.,  227;  U.  S.  v.  WhUe,  2 
Jliily  59  y  Cincinnati  v.  First  Presh.  Churchy  8  Ohio,  309; 
11  id.,  416.  Sec.  26,  ch.  138,  K.  S.  1858,  under  which  it  is  claimed 
that  the  second  cause  of  action  is  barred,  merely  provides  that 
the  limitations  prescribed  in  that  chapter  shall  apply  to  actions 
brought  "m  the  name  of  the  state  or  for  its  benefit^'*  in  the 
same  manner  as  actions  by  private  parties.  Being  in  deroga- 
tion of  the  common  law,  this  statute  must  receive  a  strict  con- 
struction (Angell  on  Lim.,  24;  Scott  v.  HickoXy  7  Ohio  St., 
94);  and,  so  construed,  it  does  not  include  this  action,  by  a 
private  person  for  his  own  benefit.  It  cannot  be  said  that  there 
was  no  right  of  action  in  the  state  when  plaintiff  purchased; 
for  the  state  could  have  sued  and  recovered  unless  the  defend- 
ant had  expressly  pleaded  the  statute  as  a  defense.  The  state 
had  therefore  an  assignable  right;  and  when  the  assignee  of 
that  right  sues  in  his  own  name  and  for  his  own  benefit,  the 
language  of  the  statute  does  not  permit  defendant  to  set  up 
the  statutory  bar.  Several  decisions  of  this  court  are  cited  to 
show  that  the  lapse  of  the  period  of  limitation  not  only  affects 
the  remedy  but  destroys  the  right  This  principle,  properly 
understood,  need  not  be  contested;  but  it  merely  signifies  that 
the  statute,  if  invoked  as  a  bar  to  the  right,  will  have  that 
effect,  while  if  not  so  invoked  it  has  no  effect  If  the  facts  con- 
stituting the  bar  appear  on  the  face  of  the  pleading,  no  such 
effect  will  be  given  them,  unless  sought  by  the  adverse  plead- 
ings. R  S.  1858,  ch.  138,  sec.  1;  Howell  v.  Howell^  15  Wis., 
55.  Ch.  520,  Laws  of  1865,  under  which  the  plaintiff's  title 
was  obtained,  provides  that  "any  person  who  shall  hereafter 
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enter  and  receive  a  patent  for  any  .  •  .  .  Btate  land,  shall 
thereby  also  acquire  the  right  to  all  timber,  lamber,  trees 
•  .  .  or  other  materials  cot  npon  or  removed  from  such 
land  before  the  issue  of  sach  patent,  unless  the  same  shall  have 
been  cut  or  removed  with  the  assent  of  the  proper  state  aathori- 
ties,  or  sold  by  the  state;  and  he  may  seize,  sue  for  and  recover 
such  materials  da  if  the  same  had  been  cut  or  removed  from 
such  land  after  the  issue  of  such  patentJ*^  It  further  pro- 
vides that  the  person  so  obtaining  the  patent  "  may  also  bring 
an  action  for  any  trespass  upon  or  other  injury  to  such  lands, 
committed  before  such  patent  shall  issue,  against  the  person 
or  persons  committing  such  trespass  or  other  injury,  in  the 
manner  and  with  like  effect,  and  he  shall  be  entitled  to  like 
damages,  as  if  such  trespass  or  other  injury  had  been  com- 
mitted after  the  patent  had  issued.^^  The  legislature  could 
not  have  declared  more  plainly  that  the  statutory  limitation 
should  not  commence  to  run  against  any  rights  referred  to  in 
that  act,  until  the  patent  issued;  and  the  act  in  effect  repealed 
any  provision  of  former  limitation  acts  in  conflict  with  it  See 
Trustees  V.  Campbell^  16  Ohio  St.,  11;  Des  Moines  v.  Harher^ 
34  Iowa,  84. 

For  the  respondent,  there  was  a  brief  by  Hastings  dh  Greene^ 
and  oral  argument  by  Mr,  Hastings: 

1.  After  the  time  prescribed  for  commencing  an  action  has 
elapsed,  the  statute  not  only  affects  the  remedy,  "  but  directly 
destroys  the  right  itself."  Spreoher  v.  Wdkeley^  11  Wis.,  482; 
Knoxv.  Cleveland^  13  id.,  245;  Brown  v.  Parker^  28  id.,  21- 
27.  2.  The  lafer  statute  cited  by  the  appellant's  counsel  does 
not  repeal  sec.  26,  ch.  138,  R.  S.  1868,  by  which  statutory  lim- 
itations  run  against  the  state.  Repeals  by  implication  are  not 
favored;  and  no  language  used  in  the  later  statute  has  any  ref- 
erence to  the  period  of  limitation.  The  clear  intention  of  the 
legislature  was  merely  to  give  the  patentee  tlie  same  rights  that 
he  would  have  had  if  he  had  obtained  the  patent  before  the 
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trespass  was  oommitted.  If  the  other  constraction  should  pre- 
vail, the  anomaly  would  be  presented  of  a  grantoi^  conveying 
a  right  not  possessed  bjr  him  at  the  time  of  the  grant 

Obtok,  J.  The  demurrer  to  the  second  cause  of  action  was 
properly  sustained,  for  the  reason  that  six  years  had  expired 
since  it  accrued. 

That  the  six  years  had  expired  while  the  property,  and  the 
cause  and  right  of  action  growing  out  of  it,  were  in  the  state, 
and  that  six  years  had  not  expired  since  the  state  sold  the  land 
and  its  right  of  action  for  past  trespasses  thereon  to  the 
plaintiff,  would  make  no  exception  to  the  operation  of  the 
statute,  which  is  general  in  its  provisions,  and  embraces  all 
causes  of  action  of  this  nature  for  the  recovery  of  which 
^  the  action  mtiet  be  commenced  within  six  years  after  the 
cause  of  action  accrued."  Sections  4219  and  4222,  E.  S.  1878. 
The  language  of  these  sections,  as  well  as  of  section  4229,  is 
so  explicit  that  it  is  difficult  of  comprehension  how  the  excep- 
tion contended  for  by  the  learned  counsel  of  the  appellant 
could  have  been  intended  by  the  legislature,  or  could  be  made 
to  exist  by  any  construction  of  the  language  used,  however 
technical  or  strict 

The  language  of  the  last  section  is:  ^^The  limitations  pre- 
scribed by  this  chapter  shall  apply  to  actions  brought  in  the 
name  of  the  state,  or  for  its  benefit,  in  the  same  manner  as  to 
actions  hy  prvoate  paHiea.^^  The  meaning  is  very  obvious,  if 
we  change  the  language,  but  not  its  legal  effect,  to  read,  ^^  shall 
apply  to  all  causes  of  action  belonging  to  the  state;"  or,  in 
other  words,  the  six  years'  statutory  limitation  shall  run 
against  the  state  in  the  same  numner  and  in  the  same  actions 
as  against  private  parties.  Chapter  520,  Laws  of  1865,  oper- 
ates in  respect  to  past  trespasses  on  the  lands  of  the  state,  and 
was  obviously  intended  to  operate,  only  so  as  to  assign  the 
right  of  action  for  the  same  to  the  purchaser  of  the  land  so 
&r  as  such  right  of  action  existed  in  the  state,  and  not  barred 
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by  the  stetnte  of  limitation  of  six  years.  The  argument  of 
the  learned  counsel  is  able  and  ingenious,  but  fidls  to  obscure 
the  plain  and  obvious  meaning  of  these  statutes. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed, 
with  costs. 


Milledge  vs.  Coleman. 


Tax  Titles.    (1)  Limitation  of  action:  irhat  defects  in  sale  cured,    (2) 
Form  of  tax  deed,    (3)  Form  of  acknowledgment  of  tax  deed, 

1.  While  it  was  illegal  to  indude  the  price  of  a  U.  S.  revenue  stamp  (to  be 

affixed  to  ihe  certificate  of  sale)  in  the  amoant  to  make  which  land  was 
sold  as  for  nonpayment  of  taxes,  and  the  deed  might  have  been  avoided 
for  such  excess  before  the  three  years  limitation  of  the  statute  expired 
(Barden  v.  Supervisors,  33  Wis.,  445;  Bctker  v.  Supervisors,  39  id.,  447), 
yet  the  validity  of  the  sale  cannot  be  questioned  on  that  ground  after 
the  time  limited  has  expired. 

2.  A  tax  deed,  after  reciting  the  sale  of  the  land  to  the  county,  further 

recites  that  the  certificate  was  by  the  county  treasurer  assigned  to  X.  for 
a  specified  sum,  '*  which  sum  was  the  amount  of  taxes  assessed  and  due 
and  unpaid  on  said  tract  of  land,  together  with  costs  and  charges  of 
such  sale  due  therewith  at  the  time  of  making  such  sale,  the  whole  of 
which  sum  of  money  has  been  paid  by  the  aforesaid  purchaser  **  of  the 
certificate.  Held,  that  this  is  a  sufficient  oompliance  with  the  statute 
which  requires  the  deed  to  show  the  amount  for  which  the  land  was 
sold. 

3.  The  certificate  of  acknowledgment  of  a  tax  deed  states  that  the  derk  of 

the  board  (naming  the  per8<m  by  whom,  as  derk,  the  deed  purports  to 
be  executed)  "  came  personally  before  me,  to  me  known  to  be  the  person 
so  described  in  the  foregoing  instrument,  and  acknowledged  that  the 
same  was  executed  freely  and  voluntarily,  for  the  uses  and  purposes 
therein  mentioned.**  Held,  that  this  sufficiently  shows  an  acknowledg- 
ment, by  said  derk,  that  the  deed  was  executed  hif  him, 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 
Ejectment    Plaintiff  appealed  from  a  judgment  in  favor 
of  the  defendant    The  case  will  appear  from  the  opinion. 
For  the  appellant,  there  were  separate  briefs  by  Webster  <& 
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£raseauy  his  attjorneye,  and  Z.  8.  D-ixon^  of  counsel,  and  oral 
argnment  by  Mr.  Webster  and  Mr.  Dixon. 

For  the  respondent,  there  was  a  brief  by  Hastings  <& 
Greene^  and  oral  argnment  by  Mr.  Hastings. 

Cole,  J.  The  sole  question  in  this  case  arises  upon  the 
statute  of  limitations  set  up  in  the  answer.  The  action  is 
ejectment,  the  plaintiff  claiming  title  under  a  patent  from  the 
state.  The  defendant  claimed  the  premises  by  virtue  of  a  tax 
deed,  which  had  been  recorded  more  than  three  years  before 
the  commencement  of  the  action.  The  court  below  found  as 
a  fact,  that  to  the  amount  of  all  legal  taxes  and  charges  for 
which  the  premises  were  liable  to  be  sold,  the  county  treasurer 
added  five  cents  to  pay  for  a  United  States  revenue  stamp  to 
be  affixed  to  the  certificate  of  sale,  and  that  this  sum  was 
included  in  the  amount  for  which  the  premises  were  sold. 

Kow  it  is  insisted  by  the  learned  counsel  for  the  plaintiff, 
that  because  five  cents  to  pay  for  a  revenue  stamp  was  in- 
cluded in  the  amount  for  which  the  land  was  sold,  the  tax 
sale  was  void,  and  the  limitation  did  not  run  upon  the  tax 
deed.  The  position  is  briefly  this:  the  statute  expressly 
speaks  of  ^'  land  which  has  been  sold  and  conveyed  by  deed 
for  nonpayment  of  taxes;"  and  therefore,  when,  as  in  this 
case,  the  sale  was  in  whole  or  in  part  for  that  which  was  not  a 
tax,  and  which,  under  no  circumstances,  could  be  a  tax,  the 
sale  is  not  for  taxes,  and  the  deed  is  not  within  the  words  nor 
intent  and  meaning  of  the  statute. 

We  are  not  able  to  concur  in  this  construction  of  the  stat- 
ute. It  is  admitted  at  the  outset  that  the  county  treasurer 
had  no  legal  authority  to  include  in  the  amount  for  which  the 
land  was  sold,  five  cents  for  a  revenue  stamp,  and  that  the  tax 
deed  could  have  been  avoided  for  this  illegal  excess  before  the 
statute  had  run  upon  it.  Borden  v.  Supervisors^  83  Wis., 
445;  Baker  v.  Columbia  County y  89  Wis.,  447.  So  likewise 
would  the  sale  and  conveyance  have  been  avoided  if  the  tax- 
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ing  officers  had  indaded  an  illegal  excess  for  fees,  either  in- 
tentionallj  or  through  a  mistake  of  the  law.  JSTimball  v. 
Ballardy  19  Wis.,  601;  Warner  v.  Supervisors^  id.,  611; 
Pierce  v.  SchiUty  20  id.,  423.  And  it  would  be  as  accurate 
and  just  to  say  in  the  one  case  as  in  the  other  that  the  laud 
had  not  been  sold  for  taxes,  because  there  was  an  illegal  ex- 
cess or  charge  included  in  the  amount  for  which  the  land  was 
liable  to  be  sold.  In  the  case  before  us,  the  land  was  sold  for 
$8.08,  of  which  $8.03  were  confessedly  legal  taxes  and  legal 
charges.  It  is  quite  true  the  land  was  sold  for  a  gross  sum,  a 
part  of  which  was  legal  and  a  part  illegal.  But  we  have  no 
doubt  there  was  a  sale  for  the  nonpayment  of  taxes,  within 
the  meaning  of  the  statute.  If  the  limitation  does  not  apply 
to  the  deed  in  this  case,  neither  would  it  apply  to  any  case 
where  there  was  included  in  the  amount  for  which  the  land 
was  sold  an  illegal  excess  arising  from  the  mistakes  of  the 
taxing  officers,  in  extending  the  tax,  or  where  there  was  an 
erroneous  charge  for  fees,  whether  made  intentionally,  or 
through  mistake  of  law. 

While  the  validity  of  the  sale  and  conveyance  is  an  open 
question,  this  illegal  excess  or  any  other  irregularity  in  the  tax 
proceedings  may  be  shown  in  avoidance  of  the  deed;  but  when 
the  limitation  has  attached,  the  deed  cannot  be  impeached 
upon  any  such  ground.  This  is  the  view  which  has  uniformly 
been  taken  of  the  statute  by  this  court  in  the  cases  which 
have  come  before  it;  and  to  adopt  now  the  construction  con« 
tended  for  by  plaintiff's  counsel  would  disturb  numerous  titles. 
In  the  very  recent  case  of  Oconto  Company  v,  Jerrardy  46 
Wis.,  317,  the  effect  of  the  tax  deed  where  the  statute  had  run 
was  very  fully  considered.  In  that  case  there  was  no  pretense 
that  the  tax  for  which  the  deed  was  issued  proceeded  upon  a 
regular,  fair  and  equal  assessment  of  the  property  to  be  taxed. 
A  more  fundamental  and  fatal  defect  in  the  tax  proceedings 
than  this  could  not  well  exist,  since  a  valid  assessment  is  the 
foundation  of  the  tax.    In  answer  to  the  argument  that  the 
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statute  was  not  intended  to  applj  to  such  a  case,  and  that  the 
deed  could  be  impeached  for  sach  a  radical  defect,  the  chief 
justice  nses  this  language:  '^  The  respondants  had  their  daj  to 
impeach  the  tax  proceeding  and  avoid  the  tax  deed.  Then 
thej  might  have  said  that  the  groundwork  was  so  defective 
that  there  was  no  tax,  and  that  the  deed  was  therefore  no  tax 
deed.  This  thej  did  not  then  do,  and  they  are  now  too  late  to 
do  it  Thej  suffered  the  statute  to  purge  the  tax  proceedings 
of  all  defects,  to  raise  the  tax  deed  above  impeachment.  Their 
objections  may  be  all  well  founded,  but  they  come  out  of  time. 
What  the  respondents  might  have  said,  they  cannot  now  say. 
The  statute  has  left  them  like  one  estopped  to  speak  the  truth, 
because  they  did  not  speak  it  when  they  might 

^  That  has  been  the  construction  uniformly  given  by  this 
court  to  the  statute  of  limitations  in  relation  to  tax  deeds. 
It  has  been  uniformly  held,  in  a  multitude  of  cases,  that,  as 
against  the  grantee  of  a  tax  deed,  the  statute  puts  at  rest  all 
objections  against  the  validity  of  a  tax  proceeding,  whether 
resting  on  mere  irregularity  or  going  to  the  groundwork  of 
the  tax.  The  statute  makes  a  deed,  valid  on  its'  face,  prima 
fotoie  evidence,  as  soon  as  executed,  of  the  regularity  of  all  the 
proceedings,  from  the  assessment  of  the  land,  inclusive,  to  the 
execution  of  the  deed;  and  the  effect  of  all  the  decisions  is, 
that  when  the  statute  has  run  in  favor  of  the  grantee,  the  deed 
becomes  conclusive  to  the  same  extent  The  terms  of  the 
statute  bar  any  action  to  recover  the  possession  of  land  sold 
and  conveyed  by  deed  for  nonpayment  of  taxes;  and  the 
learned  counsel  of  the  respondents  contends  that,  to  bring  a 
tax  deed  within  the  statute,  the  validity  of  the  tax  and  of  the 
sale  must  be  established.  Such  a  construction  would  go  far 
to  make  the  statute  a  dead  letter.  The  statute  was  designed 
to  protect  things  de  factOy  not  things  ds  jure.  When 
ther^  has  been  an  actual  attempt,  however  defective  in  detail, 
to  carry  out  a  proper  exercise  of  the  taxing  power,  the  statute 
applies;  and  tiie  trouble  with  the  argument  is,  that  in  such 
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a  case,  Baying  the  instances  excepted  by  the  statute  itself, 
after  the  statute  has  ran,  the  tax  deed  itself  condasivelj 
establishes  the  validity  of  the  tax  and  of  the  sale." 

No  remarks  conld  more  satisfactorily  meet  and  dispose  of 
the  argument  on  the  statute  of  limitations,  which  was  made  in 
this  case,  than  the  above;  and  nothing  need  be  added  to  them. 

There 'are  one  or  two  minor  objections  to  the  deed,  which 
remain  to  be  noticed.  It  is  said  that  the  deed  is  void  on  its 
&ce  because  it  does  not  show,  as  the  statute  requires,  the 
amount  for  which  the  land  was  sold.  A  mere  examination  of 
the  deed  sufficiently  shows  that  this  objection  is  not  well  taken; 
for,  after  describing  the  land  which  was  sold  for  the  nonpay- 
ment of  taxes,  by  the  county  treasurer,  at  the  time  and  place 
named,  to  Oconto  county,  the  deed  recites  that  the  certificate 
was  "by  its  treasurer  assigned  to  S.  A.  Coleman  for  the  sum 
of  $8.08  in  the  whole,  which  sum  was  the  amount  of  taxes 
assessed  and  due  and  unpaid  on  said  tract  of  land,  together 
with  the  costs  and  charges  of  such  sale  due  therewith  at  the 
time  of  making  such  sale,  the  whole  of  which  sum  of  money 
has  been  paid  by  the  aforesaid  purchaser"  of  the  tax  certifi- 
cate. Another  objection  taken  to  the  deed  is,  that  its  execution 
was  not  properly  acknowledged  by  the  clerk.  The  criticism 
upon  the  acknowledgment  is,  that  it  does  not  show  that  the 
derk,  Grumert,  acknowledged  that  the  deed  was  executed  by 
him.  It  seems  to  us  the  objection  is  hypercritical.  The  officer 
before  whom  the  acknowledgment  was  taken  certifies  that  the 
clerk  of  the  board  (naming  him)  came  personally  .before  him, 
"to  me  known  to  be  the  person  so  described  in  the  foregoing 
instrument,  and  acknowledged  that  the  same  was  executed 
freely  and  voluntarily,  for  the  uses  and  purposes  therein  men- 
tioned." This  language  plainly  implies  that  the  clerk  who 
made  the  acknowledgment,  himself  executed  the  deed. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

By  the  Court.  —  Judgment  affirmed. 
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Babka  yb.  Et>drkt>  and  another,  imp. 
Lien.    No  lien  upon  lath,  for  labor,  under  eh.  154  qf  1862. 

1.  Ch.  154  of  1862  (Tay.  Stats.,  1768,  §25)  in  tenns  giyes  a  lien  on  *'  logs 

and  timber/*  tm  kibor  petfonnedthereony  whether  done  for  the  owner  or 
hiffiepresentfMaTe,  or  lor  a  stranger;  bat  it  gives  no  lien  upon  ^uin^tfr  for 
such  labor;  and  such  a  lien  can  only  be  enforced  under  the  general  stat- 
ute concerning  the  liens  of  mechanics  and  others  (R.  S.  1858,  ch.  153, 
sec.  12),  which  applies  only  to  labor  performed  for  or  on  account  of  the 
owner  or  his  agent  or  assignee,  or  a  subccmtracto. 

2.  Laths  are  lumber,  and  are  not  timber  within  the  meaniug  of  the  act 

of  1862. 

3.  In  this  action  for  a  lien  for  work  performed  in  a  county  to  which  the  act 

of  1862  applies,  the  court  found  that  plaintiff  worked  for  the  defend- 
ant W.  **  in  sawing  slabs  out  of  logs  for  lath;**  that  a  certain  sum  was 
due  him  for  such  work;  and  that  *'  the  logs  and  lath  upon  which  said 
labor  was  performed,  were  then  and  are  the  proparty  of  defendants  £.** 
Held,  that  these  findings  do  not  show  plaintiff  entitled  to  a  lien  upon 
the  lath,  as  against  the  defendants  E. 
[4.  The  constitutionaHiy  of  the  act  of  1862,  or  of  the  provisions  thereof 
giYing  justices  of  the  peace  jurisdiction  of  actions  to  enforce  the  liens 
there  provided  for,  not  here  considered.] 

APPEAL  from  the  Circuit  C!ourt  for  Oconto  Clounty. 

Hiis  action  was  brought  before  a  justice  of  the  peace,  to 
enforce  a  laborer's  lieu  upou  a  quantity  of  lath.  It  is  alleged 
in  the  complaint,  that  between  August  3d  and  October  11th, 
1877,  the  plaintiff  performed  work  for  the  defendant  Wirt,  in 
manufacturing  lath  out  of  pine  logs,  in  Oconto  county,  at  an 
agreed  price;  that  Wirt  is  indebted  to  the  plaintiff  for  such 
work  in  the  sum  of  $35;  ^^that  the  said  logs,  whereon  the 
plaintiff  performed  the  labor  and  services  aforesaid,  are  now 
lying  in  the  lumber  yard  of  the  defendants  Anson  and  Sow- 
a/rd  Eldred^  in  the  city  of  .Oconto,  in  Oconto  county,  Wisconsin, 
manufactured  into  lath,  done  up  in  bundles;"  that  defendants 
Eld/red  are  the  owners  of  such  lath,  subject  to  the  plaintiff's 
lien  thereon;  and  that  the  plaintiff  duly  filed  his  statement  or 
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petition  for  a  lien  thereon  in  the  oflSce  of  the  clerk  of  the  cir- 
cuit court  for  Oconto  county,  October  81, 1877. 

The  justice  rendered  a  personal  judgment  against  Wirt  for 
the  amount  of  the  claim,  and  adjudged  the  same  alien  on  the 
lath.  The  defendants  Eldred  appealed  to  the  circuit  court, 
and  the  cause  was  there  tried  by  the  court,  a  jury  having  been 
waived.  The  court  found  that  the  plaintiff  wttfked  for  Wirt 
"  in  sawing  slabs  out  of  logs  for  lath,*'  in  Oconto  county;  that 
there  was  due  the  plaintiff  $35  for  such  work;  and  that  ^^  the 
logs  and  lath  upon  which  said  labor  was  performed,  were  then 
and  are  the  property  of  the  defendants  Eldred.^^  The  court 
also  held,  as  conclusions  of  law,  that  the  plaintiff  was  entitled 
to  a  personal  judgment  against  Wirt  for  the  above  sum,  and 
was  also  entitled  to  have  the  same  adjudged  a  lien  upon  the 
lath ;  and  judgment  was  entered  accordingly.  The  defendants 
Eldred  appealed  from  the  judgment 

For  the  appellants,  there  was  a  brief  by  Jenkins^  Elliott  c£ 
Wirikler^  and  oral  argument  by  D.  S.  Wegg. 

W.  H.  WebsteTy  for  the  respondent. 

Lyon,  J.  It  is  alleged  in  the  complaint  that  the  plaintiff 
manufactured  logs  into  lath  for  the  defendant  Wirt  The  find- 
ing is,  that  he  sawed  slabs  out  of  logs  for  lath;  and  the  testi- 
mony supports  the  finding.  The  question  arises,  whether  such 
labor  is  included  in  the  provisions  of  chapter  154,  Laws  of  1862, 
entitled  ^'  An  act  providing  for  a  lien  for  labor  and  services  on 
logs  and  lumber  in  certain  counties,"  which  act  was  ex- 
tended to  Oconto  county,  by  chapter  100  of  1867  (Tay.  Stats., 
1768,  §  25). 

Although  the  word  lumber  is  found  in  the  title,  it  does  not 
occur  in  the  body  of  the  act  of  1862.  The  term  ^  logs  and 
timber  "  is  employed  therein  several  times,  to  express  the  sub- 
ject matter  of  the  act,  and  is  evidently  so  employed  eaf  indues 
tria.  The  general  statute  concerning  liens  of  mechanics  and 
others  (R  S.  of  1858,  oh.  158,  sec.  12)  gives  a  lien  on  logs,  timber 
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or  lurnbeTy  to  apy  person  performing  labor  thereon  for  or  on  ac- 
count of  the  owner,  agent  or  assignee  thereof.  The  special  act 
assumes  to  give  the  lien  on  loge  and  timber  absolutely,  with- 
cat  regard  to  the  question  whether  the  work  was  or  was  not 
done  for  the  owner  or  his  representative,  and  gives  such  lien 
precedence  over  all  other  claims  on  the  property.  Under  that 
act  the  owner  may  be  divested  of  his  property  without  having 
authorized  work  to  be  done  upon  it  On  the  other  hand,  the 
general  law  protects  the  owner  by  restricting  the  lien  to  cases 
in  which  the  labor  is  performed  for  the  owner,  agent  or  as- 
signee, or,  probably,  for  a  subcontractor,  under  the  restrictions 
of  the  statute.  Thus,  under  the  general  law,  the  labor  must  be 
performed  for  the  owner,  or  some  person  who  represents  him, 
or  there  can  be  no  lien. 

While  the  property  remains  in  the  form  of  logs  or  timber, 
it  can  easily  be  traced,  described  and  identified  by  reference  to 
location  and  marks;  but  after  it  is  cut  or  sawed  into  lumber, 
it  becomes  more  portable,  more  liable  to  be  scattered,  and  more 
difficult  to  describe  or  identify.  It  also  then  becomes  more 
peculiarly  an  article  of  commerce,  and  more  liable  to  pass  into 
the  hands  of  innocent  purchasers. 

It  may  well  be  the  legislature  were  of  the  opinion  that  while 
the  property  remained  in  the  form  of  logs  or  timber,  compar- 
atively little  injustice  would  be  done  the  owner  by  the  severe 
remedy  of  the  special  act  of  1862;  but  that  after  the  property 
became  lumieVy  the  owner  should  not  be  subjected  to  a  law 
so  severe  in  its  operation;  hence  the  omission  of  the  word 
lumber  from  the  body  of  the  act  of  1862. 

These  considerations  lead  us  to  conclude  that  the  act  of 
1862  gives  no  lien  on  lumber  for  work  performed  on  it,  either 
in  its  manufacture  or  otherwise;  but  that  such  a  lien  can  only 
be  enforced  under  the  general  statute. 

It  is  not  denied  tliat  lath  is  lumber;  we  think  it  is  not  timr- 
her  within  the  meaning  of  that  word  in  the  act  of  1862.  We 
are  not  aware  that  these  words  have  acquired  any  peculiar 
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meaning  in  the  law;  and  they  must,  therefore,  be  eonstraed 
and  understood  according  to  the  common  and  approved  usage 
of  the  language.  B.  S.,  1145,  sec  4971.  Thos  constmed,  we 
cannot  doabt  that  timber  means  the  body,  stem  or  trunk  of  a 
tree,  or  the  larger  pieces  or  sticks  of  wood  which  enter  the 
frame- work  of  a  building  or  other  structure,  excluding  the 
plank,  boards,  shingles  or  lath  which  may  be  used  to  complete 
the  structure.  See  Webster's  Die  These  views  find  support 
in  BaUis  v.  Samlm^  22  Wis.,  669,  where  it  seems  to  have 
been  assumed  that  shingles  are  lumber,  and  are  not  included 
in  the  provisions  of  chapter  215,  Laws  of  1860,  which,  in  all 
essential  particulars,  is  like  the  act  of  1862,  except  that  it 
relates  to  other  counties.  If  shingles  are  not  timber^  within 
the  meaning  of  those  acts,  certainly  lath  is  not. 

We  conclude  that  the  lien  sought  to  be  enforced  in  this  action 
could  only  be  enforced  under  the  general  statute  above  cited. 
K.  S.  1858,  ch.  153. 

As  before  remarked,  section  12  of  that  chapter  only  gives  the 
lien  to  one  who  performs  labor  for  the  owner,  agent  or  assignee, 
or  a  subcontractor.  The  record  in  this  case  fails  to  show 
that  Wirt  was  the  owner,  or  that  he  sustained  either  of  the 
above  relations  to  a  lien  on  the  lath. 

The  constitutionality  of  the  act  of  1862,  and  of  the  provision 
therein  giving  justices  jurisdiction  of  cases  like  this,  was  some- 
what discussed  at  the  bar;  but  we  are  unwilling  to  decide  these 
questions  without  further  argument. 

By  the  Court.  —  The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

The  following  opinion  was  filed  on  a  motion  for  a  rehearing: 

Lton,  J.  A  motion  for  a  rehearing  of  the  cause  has  been 
made  on  behalf  of  the  appellants,  based  upon  a  doubt  of  their 
counsel  as  to  whether  the  opinion  leaves  the  question  of  the 
validity  of  the  act  of  1862  open  for  future  adjudication. 

In  denying  the  motion  it  is  only  necessary  to  say  that  the 


Digitized  by 


Google 


AUGUST  TERM,  1879.  193 

CulbertBon  ts.  Coleman.    (Cross  Appeals.) 

opiaion,  and  the  judgment  of  reversal  to  be  entered  pursuant 
thereto,  do  not  determine  that  question,  but  the  same  is  open 
for  argument  and  adjudication  whenever  it  arises  in  this  court 
By  th6  Court. — Motion  denied,  with  twenty-five  dollars 
costs. 


CuLBERTSON  VS.  CoLEMAN.    (Cross  Appeals.) 

Proof  of  Title  to  Land.  (1)  Evidence  of  title  by  patent  from  U.S.:  Cer* 
tifieate  of  entry:  Presumption,  (2)Constitutionallaw:  Act  authorizing 
sale  of  decedent* 8  land  by  executor,  held  invalid,  (3, 4)  Effect  and  proof 
of  deeds  of  confirmation  by  true  owners, 

1.  A  certificate  of  the  register  of  a  U.  8.  land  office  in  this  state,  in  the  form 

prescribed  by  sec.  4166,  R.  S.,  is  evidence  that  the  person  therein  named 
became  entitled,  by  the  purchase  there  certified,  to  a  patent  from  the 
United  States  of  the  land  described;  and  after  a  lapse  (in  this  case)  of 
twenty  years  from  the  entiy  and  purchase,  it  will  be  presumed  that  a 
patent  was  issued  to  the  purchaser,  as  the  law  requires. 

2.  Ch.  51,  P.  &  L.  Laws  of  1866,  in  terms  empowers  J.  W.,  executor  of  the 

last  will  of  F.  B.  W.,  deceased,  to  sell  all  real  estate  in  Wisconsin  of 
which  F.  B.  W.  died  seized;  and  it  contains  no  recitals  showing  that  the 
parties  interested  consented  to  the  grant  of  such  power  of  sale,  or  were 
under  any  disability,  or  showing  any  reason  for  such  grant;  nor  was  any 
reason  therefor  shown  at  the  trial  hereof,  in  which  plaintiff  claimed  under 
a  deed  of  such  alleged  executor.  Heldy  that,  under  the  evidence,  the  act 
appears  to  be  invalid,  as  an  attempt  to  transfer  by  special  act  the  prop- 
erty of  a  person  not  under  disability,  without  his  consent,  to  another 
person. 

3.  The  executor  having  undertaken  to  sell  and  grant  the  lands  of  said  F.  B. 

W.  on  behalf  of  the  persons  then  interested  in  them,  deeds  of  the  land 
from  such  persons  to  the  executor's  grantee,  confirming  the  sale,  would 
take  efiect  as  of  the  date  of  the  executor's  deed,  except  as  to  persons 
daiming  under  such  parties  by  deed  subsequent  to  the  executor's  sale 
and  prior  to  such  deeds  of  confirmation. 

4.  But  deeds  of  confirmation  purporting  to  be  executed  by  heirs  and  residuary 

legatees  of  the  testator  are  insufficient,  without  proof  that  the  title  in 
fact  passed  to  such  grantors. 

APPEALS  from  the  Circuit  Court  for  Oconto  County, 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
Vol.  XLVlL-13 


Digitized  by 


Google 


194  SUPEEME  COURT  OF  WISCONSIN, 

ColberiBon  tb.  Coleman.    (Oroes  Appeals.) 

^  These  appeals  are  taken  in  the  same  action,  of  ejectment 
for  the  recovery  of  three  separate  parcels  of  land.  On  the 
trial  in  the  court  below,  the  plaintiff  obtained  a  verdict  for  one 
of  the  parcels  described  in  bis  complaint,  and  the  defendant 
had  a  verdict  in  his  favor  for  the  other  parcels.  The  plaintiff 
appealed  from  so  much  of  the  judgment  as  found  that  the 
title  to  the  two  parcels  was  in  the  defendant;  and  the  defend- 
ant appealed  from  that  part  of  the  judgment  which  found  that 
the  plaintiff  had  title  to  the  remaining  parcel.  Both  cases 
were  argued  together,  and  but  one  opinion  will  be  necessary  in 
disposing  of  the  two  appeals. 

^'The  plaintiff,  to  show  title  to  the  lands  on  his  part,  offered 
in  evidence  two  certificates  of  the  register  of  the  land  office 
at  Menasha,  in  the  form  prescribed  in  section  4166,  A.  S.  1878, 
showing  that  a  part  of  the  lands  in  question  had  been  entered, 
purchased  and  paid  for  by  Stephen  H.  Hicks  on  the  20th  day 
of  June,  1856,  and  part  had  been  so  entered,  purchased  and 
paid  for  by  one  John  W.  Greenman  on  the  12th  day  of  July, 
1856.  These  certificates  were  objected  to  by  the  defendant  as 
not  being  evidence  of  a  legal  title  to  the  lands  in  said  SUcks 
and  Greenman,  but  this  objection  was  overruled  by  the  court. 
The  plaintiff  then  traced  his  title  through  several  conveyances 
from  Hicks  and  Greenman,  and  their  grantees,  to  one  Thomas 
A.  Foliotte.  He  then  introduced  a  mortgage  dated  the  7th 
day  of  September,  1857,  given  by  the  said  Toilette  and  wife 
to  William  Kellogg,  to  secure  the  payment  of  $1,346.76,  pay- 
able one  year  from  date;  and  then  introduced  a  sheriff's  deed 
bearing  date  December  31,  1859,  in  which  deed  Francis  B. 
Webster^  of  Girard,  Erie  county,  Pennsylvania,  was  grantee, 
showing  that  these  lands  were  sold  by  the  sheriff  of  Winne- 
bago county  in  pursuance  of  a  judgment  of  foreclosure  ren- 
dered in  the  circuit  court  of  said  county.  This  deed  recites 
an  action  between  one  Francis  B.  Webster  as  plaintiff,  and 
Follette  and  wife  and  several  otliers  as  defendants,  and  that 
the  mortgage  foreclosed  in  such  action  bore  date  on  the  7th 
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day  of  September,  1857,  but  it  does  not  further  identify  such 
mortgage  as  the  one  executed  by  the  said  FoUette  and  wife  to 
the  said  William  Kellogg.  Several  objections  were  made  by  the 
defendant  to  the  introduction  of  this  deed;  but,  as  we  have 
concluded  that  the  judgment  in  &vor  of  the  plaintiff  must 
be  reversed  upon  other  grounds,  and  as  it  is  probable  that  upon 
a  new  trial  the  plaintiff  will  be  able  to  avoid  many,  if  not  all, 
the  objections  made  to  the  introduction  of  this  deed,  by  fur- 
ther evidence,  we  do  not  feel  called  upon  to  determine  whether 
such  objections  were  or  were  not  well  taken. 

^^  After  the  introduction  of  the  sheriff's  deed  to  Francis  B. 
Webster,  the  plaintiff  offered  in  evidence  a  deed  purporting 
to  be  made  by  one  JTames  Webster,  as  executor  of  the  last  will 
and  testament  of  Francis  B.  Webster,  deceased,  to  the  plaint- 
iff. This  deed  bears  date  the  11th  day  of  February,  1867,  and 
purports  to  convey  the  lands  in  question  to  the  plaintiff.  In 
connection  with  said  deed,  plaintiff  also  offered  in  evidence 
chapter  51  of  the  Private  and  Local  Laws  of  this  state  for  the 
year  1866.  To  the  introduction  of  this  deed,  the  defendant 
interposed  the  following  objections:  firsts  that  there  is  no 
authority  shown,  by  the  production  of  the  last  will  and  testa- 
ment of  Francis  B.  Webster,  that  his  executor  had  power  to 
sell  said  lands;  second^  that  there  is  no  evidence  before  the 
court  showing  that  James  Webster  is  the  executor  of  the  last 
will  and  testament  of  Francis  B.  Webster,  deceased;  tkitd^ 
that  there  is  no  proof  of  the  probate  of  the  will  of  Francis  B. 
Webster;  fourth^  that  there  is  no  proof  of  any  authority  in 
James  Webster  to  act  as  the  executor  of  said  Francis  B.  WeV 
ster;^/g^,  that  chapter  51,  P.  &  L.  Laws  of  1866,  is  unconstitu- 
tional and  void.  These  objections  were  all  overruled,  and  the 
defendant  excepted." 

For  the  plaintiff,  there  was  a  brief  by  Traoy  cfe  Bailey^  and 
oral  argument  by  Mr.  Tracy. 

W.  H.  Webster  J  for  the  defendant 
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Taylor,  J.  It  is  evident  that  the  legislature  intended,  bj 
the  passage  of  sections  4166  and  4166,  (o  make  certificates  like 
those  introduced  by  the  plaintiff  in  this  case  evidence  of  a 
legal  title.  Section  4165  made  the  receiver's  receipt  or  cer- 
tificate of  purchase,  and  the  official  certificate  of  any  reg- 
ister or  receiver  of  the  entry  or  purchase  of  any  land,  or  the 
location  of  any  land  by  any  land  warrant,  presumptive  evi- 
dence that  the  title  to  the  lands  described  in  such  certificate  or 
receipt  vested  in  the  person  named  therein.  Section  4166  pro- 
vides that  the  register's  certificate  that,  from  the  books  and 
records  of  the  United  States  land  office,  it  appears  that  on  a 
certain  date  some  person,  naming  him,  entered,  purchased  and 
paid  for  a  certain  tract  of  land  described  in  such  certificate, 
shall  be  received  as  presumptive  evidence  of  the  facts  therein 
stated.  The  former  section  made  the  certificate  of  the  receiver 
or  register  evidence  of  title,  and  this  section  makes  the  certifi- 
cate therein  prescribed  evidence  that  the  books  and  records  in 
the  land  office  show  that  the  person  therein  named  purchased, 
entered  and  paid  for  the  land  therein  described.  This  last  cer- 
tificate is  higher  evidence  of  the  fact  that  the  land  was  entered 
and  paid  for  by  the  person  described  therein,  than  the  certifi- 
cate prescribed  by  the  former  statute.  And  although  section 
4166  does  not  declare  that  such  certificate  shall  be  presumptive 
evidence  of  title  in  the  person  described  therein  as  the 
purchaser,  still  this  court  will  take  notice  of  the  fact  that, 
under  the  laws  of  the  United  States,  every  person  who  has 
entered,  purchased  and  paid  for  a  tract  of  land  at  the  United 
States  land  office,  is  entitled  to  a  patent  for  the  lands  so 
entered,  purchased  and  paid  for,  -unless  such  entry  be  set  aside 
for  cause  shown;  and  we  must  presume,  therefore,  that  after 
the  lapse  of  more  than  twenty  years  after  such  entry  and 
purchase,  such  patent  has  issued  to  the  purchaser  m  the  law 
requires.  The  court  properly  overruled  the  objection  to  this 
evidence. 

It  will  be  seen  that  the  plaintiff  relied  entirely  upon  chap- 
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ter  51,  P.  &.  L.  Laws  of  1866,  for  the  authority  of  James 
Webster  to  make  the  deed  to  him,  and  gave  no  other  evidence 
of  his  right  to  make  snoh  deed,  and  convey  the  lands  of 
Francis  B.  Webster,  deceased,  except  that  derived  from  this 
statute.  There  was  no  proof,  unless  the  statute  furnished  snoh 
proof,  that  Francis  B.  Webster  ever  made  a  last  will  and  testa- 
ment,  nor  that  James  Webster  was  his  executor.  The  act  is 
entitled  ^^  An  act  to  authorise  the  executor  of  the  last  will  and 
testament  of  Francis  B.  Webster,  deceased,  to  sell  real  estate." 
Section  1  of  the  act,  which  confers  the  power  to  sell,  reads  as 
follows :  "  Section  1.  James  Webster  of  Girard,  Erie  county, 
Pennsylvania,  executor  of  the  last  will  and  testament  of 
Francis  B.  Webster,  deceased,  is  hereby  authorized  and  em- 
powered to  sell  and  dispose  of  jeJI  real  estate,  of  every  nature 
and  kind,  situate  in  the  state  of  Wisconsin,  of  which  said 
Francis  B.  Webster  died  seized,  and  to  sell  and  dispose  of  any 
interest  which  said  Francis  B.  Webster  had  at  the  time  of  his 
decease,  or  the  estate  of  said  Francis  B.  Webster  now  has,  in 
any  real  estate  situate  in  the  state  of  Wisconsin,  and  upon  such 
sale  or  sales  to  execute  and  deliver  all  necessary  instruments 
of  conveyance  or  transfer,  and  all  necessary  deeds,  in  the  usual 
form,  with  or  without  the  usual  covenants  of  warranty." 

There  are  no  recitals  in  the  act  showing  any  reason  for  con- 
ferring the  power  of  sale  on  the  executor —  that  the  parties  in- 
•  terested  consented  to  the  grant  of  such  power  or  were  under 
any  disability  of  any  kind;  nor  was  any  reason  for  the  sale 
shown  upon  the  trial.  Upon  this  state  of  facts  we  have 
come  to  the  conclusion  that  the  act  is  unconstitutional  and 
void.  It  may  be  conceded  that  previous  to  the  amendment 
of  our  constitution,  adopted  November,  1871,  which,  in 
express  terms,  forbids  the  passage  of  any  special  or  private 
law  ^^authorizing  the  sale  or  mortgage  of  real  or  personal 
property  of  minors  or  others  under  disability,"  the  legis- 
lature of  this  state  might  have  constitutionally  passed  spe- 
cial acts  authorizing  guardians  of  minors  or  insane  persons, 
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or  others  under  disabilitj,  to  sell  the  property  of  their  wards; 
but  from  the  concession  of  this  power  to  the  legislature  it 
does  not  by  any  means  follow  that  it  may,  by  special  act  and 
without  consent,  authorize  A.  to  sell  and  convey  the  lands  of 
B.,  he  being  at  the  time  under  no  disability,  and  no  consent  to 
or  necessity  for  such  aathorized  sale  being  shown.  An 
attempt  on  the  part  of  the  legislature  to  transfer  the  property 
of  A.  to  B.  without  A.'s  consent,  either  with  or  without  com- 
pensation, is  a  violation  of  the  spirit  if  not  the  letter  of  the 
constitution  of  this  state,  which  provides  that  ^^  the  property 
of  no  person  shall  be  taken  for  public  use  without  just  compen- 
sation therefor  *'  (article  I,  sec.  13, Const. of  Wisconsin;  New- 
comb  V.  Smithy  2  Pin.,  188);  and  if  this  act  had  been  passed 
since  July  28, 1868,  it  would  .have  been  a  clear  violation  of 
the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  which  provides,  among  other  things,  ^  that 
no  state  shall  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law."  Bowan  v.  State^  30  Wis.,  129, 
146. 

It  is  quite  clear,  within  all  the  decisions  upon  that  question, 
that  the  mere  fiat  of  the  legislature  transferring  the  property 
of  A.  to  B.  is  not  due  process  of  law  within  the  meaning  of 
that  provision  of  the  constitution  of  the  United  States.  The 
act  in  question,  standing  alone  and  unexplained,  is  nothing 
more  nor  less  than  an  arbitrary  attempt  on  the  part  of  the 
legislature  to  authorize  an  individual,  who  does  no^  appear  to 
have  any  estate  or  right  to  the  real  estate  in  question,  either  as 
trustee  or  otherwise,  to  sell  and  convey  the  title  to  the  same  to 
such  persons,  and  for  such  price,  as  he  may  deem  expedient; 
nor  does  it  attempt  to  provide  that  he  shall  turn  over  the 
proceeds  of  the  sales  to  the  persons  holding  the  title  of  the 
lands  sold.  The  &tct  that  the  act  of  the  legislature  calls  him 
the  executor  of  the  last  will  and  testament  of  Francis  B. 
Webster,  deceased,  does  not  change  the  nature  of  the  act. 
His  being  executor  of  the  will  of  a  deceased  person  does  not 
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prove  that  he  had  any  interest  or  estate  in  the  real  property 
of  the  deceased,  or  any  power  to  sell  the  same. 

The  exact  question  presented  in  this  ease  was  before  the 
ooort  of  appeals  of  the  state  of  New  York  in  the  case  of 
Pow&t%  v.  Bergen^  6  N.  Y.,  858,  and,  after  a  full  discussion  of 
the  case,  an  act  similar  in  most  respects  to  the  one  here  in 
question  was  held  void.  In  the  opinion  in  that  case  the  court 
eay: 

^Here  the  soverei^  and  absolute  power  resides  in  the 
people,  and  the  l^i^lature  can  only  exercise  such  powers  as 
have  been  delegated  to  it  The  right  of  eminent  domain,  or 
inherent  sovereign  power,  gives  the  legislature  the  control  of 
private  property  for  public  uses,  and  only  for  such  uses.  In 
such  cases  the  interest  of  the  public  is  deemed  paramount 
to  that  of  any  private  individual.  And  yet  even  here  the  con- 
stitution of  the  United  States  (article  5  of  the  amendments) 
and  the  constitution  of  this  state  (article  1,  sec.  6),  have 
imposed  a  salutary  check  upon  the  exercise  of  le^lative 
power  for  that  purpose,  by  providing  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation. 

^  It  follows  that  if  the  l^islature  should  pass  an  act  to  take 
private  property  for  a  purpose  not  of  a  public  nature,  as  if  it 
should  provide,  through  certain  forms  to  be  observed,  to  take 
the  prepay  of  one  and  give  it  (or  sell  it,  which  is  the  same 
thing  in  principle)  to  another,  or  if  it  should  vacate  a  grant 
of  pr&^ty  under  the  pretext  of  some  public  use,  such  cases 
would  be  gross  abuses  of  the  discretion  of  the  legislature,  and 
fraudulent  attacks  on  private  rights,  and  the  law  would  clearly 
be  unconstitutional  and  void.  2  £ent's  Com.,  340.  If  the 
power  exists  to  take  the  property  of  one  without  his  consent 
and  transfer  it  to  another,  it  may  as  well  be  exercised  without 
making  compensation  as  with  it;  for  there  is  no  provision  in 
the  constitution  that  just  compensation  shall  be  made  to  the 
owner  when  his  property  shall  be  taken  for  private  use.  The 
power  of  making  contracts  for  the  sale  and  disposition  of 
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private  property  for  individaal  owners  has  not  been  delegated 
to  the  legislature,  or  to  others  through  or  by  any  agency  con- 
ferred on  them  for  such  purpose  by  the  legislature;  and  if  the 
title  of  A.  to  property  can,  without  his  fault  or  consent,  be 
transferred  to  B.,  it  may  as  well  be  effected  without  as  with  a 
consideration.  In  Wilkinson  v.  Leland  (2  Peters,  657),  the 
late  Judge  Stobt  says:  ^  The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights  of  personal  liberty 
and  private  property  should  be  held  sacred.  At  least,  no  court 
of  justice  in  this  country  would  be  warranted  in  assuming  that 
the  power  to  violate  and  disregard  them  —  a  power  so  repug- 
nant to  the  common  principles  of  justice  and  civil  liberty  — 
lurked  under  any  general  grant  of  legislative  authority,  or 
ought  to  be  implied  from  any  general  expressions  of  the  will  of 
the  people.  The  people  ought  not  to  be  presumed  to  part 
with  rights  so  vital  to  their  security  and  wdl  being,  without 
very  strong  and  direct  expressions  of  such  an  intention.'  He 
added:  ^  Wd  know  c^  no  case  in  which  a  legislative  act  to 
transfer  the  property  of  A.  to  B.  without  his  consent  has  ever 
been  held  a  constitutional  exercise  of  legislative  power  in  any 
state  in  the  Union.  On  the  contrary,  it  has  been  constantly 
resisted  as  inconsistent  with  just  principles,  by  every  judicial 
tribunal  in  which  it  has  been  attempted  to  be  enforced.' " 

In  Taylor  v.  Porter^  4  Hill,  148,  Justice  Bkonbon  says: 
"The  power  of  making  bargains  for  individuals  has  not  been 
delegated  to  any  branch  of  the  government,  and  if  the  fttle  of 
A.  can  without  his  fault  be  transferred  to  B.,  it  may  as  well 
be  done  without  as  with  compensation."  In  the  matter  of 
Albany  Street^  11  Wend.,  149,  Chief  Justice  Savage  says: 
"  The  constitution,  by  authorizing  the  appropriation  of  private 
property  for  public  use,  impliedly  declares  that  for  any  other 
use  private  property  shall  not  be  taken  from  one  and  applied 
to  the  private  use  of  another."  Mr.  Senator  Tract,  in  the 
same  case,  said:  "  The  words  should  be  construed  as  equiva- 
lent to  a  constitutional  declaration  that  private  property,  with- 
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ont  the  consent  of  the  owner,  shall  be  taken  only  for  public  nee, 
and  then  only  upon  a  just  compensation."  This  court,  in  the 
cases  of  Newell  v.  Smithy  15  Wis.,  101,  Osbom  v.  Ilart,  24 
Wis.,  89,  and  Newcomb  t?.  Smithy  supra^  evidently  held  to 
the  doctrine  announced  by  the  courts  of  New  York  above 
referred  to. 

We  fully  concur  in  the  conclusions  arrived  at  by  the  court 
of  appeals  in  New  York  in  the  case  of  Powers  v.  Bergen;  and, 
without  attempting  any  elaborate  discussion  of  the  question, 
we  hold  that  the  legislature  has  no  power,  arbitrarily  and  witli- 
out  the  consent  of  an  individual  who  is  under  no  disability, 
to  transfer  his  title  to  real  estate  to  another,  or  to  authorize 
some  other  person,  not  appointed  by  him,  to  make  such  trans- 
fer, and  that  the  act  in  question,  which  attempted  to  effect 
such  purpose,  is  void,  and  consequently  no  title  passed  to  the 
grantee  in  the  deed  of  the  executor  offered  in  evidence. 

The  counsel  for  the  appellant  and  plaintiff  attempted  to 
supply  the  defect  of  title  by  introducing  certain  deeds  pur- 
porting to  be  made  by  the  heirs  and  residuary  legatees  of  the 
deceased,  Francis  B.  Webster.  If  the  evidence  in  the  case 
had  shown  that  the  parties  to  these  deeds  took  the  title  to  the 
lands  of  the  deceased  under  his  will,  we  would  have  no  diffi- 
culty in  holding  that  the  grantee  of  the  executor  took  the  title 
from  the  date  of  his  deed.  The  executor  having  undertaken 
to  grant  the  lands  of  his  deceased  on  behalf  of  those  interested, 
a  deed  from  them  confirming  such  sale  would  take  effect  as 
of  the  date  of  the  original  deed,  except  as  to  persons  claiming 
under  such  parties  by  deed  subsequent  to  the  sale  by  the  ex- 
ecutor and  before  the  deed  of  confirmation.  The  deed  of  con- 
firmation would  be  a  ratification  of  the  act  of  the  executor, 
treating  him  as  the  agent  of  the  parties  interested,  and  would 
make  his  act  good  from  its  date,  except  as  above  stated.  Ladd 
V.  Hildehrant,  27  Wis.,  135.  But  as  the  evidence  does  not 
show  that  the  title  of  the  real  estate  in  question  vested  in  the 
grantors  named  in  the  deeds  of  confirmation,  the  court  cannot 
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find  that  the  title  passed  to  the  grantee  of  the  executor.  Had 
the  will  been  introdaced  in  evidence,  it  woold  then  have  ap- 
peared who  were  the  holders  of  the  legal  title,  and  a  good 
deed  of  confirmation  from  snch  parties  woald  have  made  the 
plaintiff's  title  perfect.  As  the  evidence  does  not  show  these 
facts,  and  as  the  executor's  deed  to  the  plaintiff  is  void,  he  has 
failed  to  show  any  title  in  himself  to  the  lands  described  in 
the  complaint,  and  the  court  should  have  directed  a  verdict  for 
the  defendant  as  to  all  the  lands  demanded. 

By  the  Court.  —  So  much  of  the  judgment  of  the  circuit 
court  as  is  appealed  from  by  S.  A.  Coleman^  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial.  And  so  much  of  the 
judgment  of  the  circuit  court  as  is  appealed  from  by  William 
(7.  Culbertsony  is  affirmed. 


Smiih  vs.  Philups. 


Chattel  Mortgage:  Replevin.  (1)  Whether  mortgagor  can  replevy 
goods  after  condition  broken.  (2)  Extent  of  judgment  in  replevin,  for 
mortgagee. 

1.  Where  the  mortgagee  of  chattels  takes  possession  after  condition  broken, 

the  mortgagor,  who  has  snbaeqaently  tendered  the  sam  due  on  the  mort- 
gage, but  has  not  kept  the  tender  good  by  paying  the  money  into  court, 
cannot  maintain  replevin  for  the  property.  [But  whether  payment  <A. 
the  money  into  court  would  enable  him  to  maintain  the  a^tlouy  is  not 
determined.] 

2.  The  mortgagee  from  whom  chattels  have  been  wrongfully  replevied,  is  en- 

titled to  judgment  for  their  return,  with  any  damages  suffered  from  the 
taking,  or  for  the  amount  of  the  mortgage  debt;  but  cannot  have  judg- 
ment for  the  full  value  of  the  properly,  if  that  exceeds  the  mortgage 
debt  and  costs. 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 
Keplevin.    Plaintiff  appealed  from  a  judgment  against  him. 
The  case  will  appear  from  the  opinion. 
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For  the  appellant,  there  was  a  brief  by  A.  Beinhart^  his 
attorney,  and  TVaoy  db  Bailey^  of  counsel,  and  oral  argament 
by  Mr.  Tracy.  They  contended  that,  when  the  mortgagor 
tenders,  and  the  mortgagee  refuses,  the  amount  of  the  mort- 
gage debt,  the  lien  of  the  mortgage  is  discharged,  though  the 
debt  remains.  Herman  on  Ohat.  Mortg.,  468,  471,  and  cases 
cited  in  note  1,  p.  46;  Legrov.  Lord^  10  Me.,  161;  Spaulding 
V,  Barnes^  4  Gray,  330;  Jackson  v.  CrafU^  18  Johns.,  110; 
Amot  V.  Posty  6  Hill,  65;  Eunter  v.  Ze  ConUj  6  Cow.,  728; 
Fa/tmenf  Ins.  Co.  v.  Edwards j  26  Wend.,  641;  EortrigJU 
V.  Cady,  21  N.  Y.,  343;  Doane  v.  Gurretson^  24  Iowa,  351; 
Moynahan  v.  Moore^  9  Mich.,  9;  Van  Brunt  v.  Wakdee, 
11  id.,  177;  Camth&rs  v.  Evmphreyj  12  id.,  270;  Yan  Euson 
V.  EanousCj  13  id.,  303;  Flanders  v.  Chamberlain^  24  id.,  306; 
Eslow  V.  MUchsll^  26  id.,  603.  There  are  cases  which  hold 
that,  in  the  case  of  a  chattel  mortgage,  the  payment  must  be 
accepted  in  order  to  have  this  effect  So  there  are  numerous 
old  cases  holding  the  same  doctrine  as  to  real-estate  mort- 
gages; but  these  are  opposed  to  the  whole  current  of  modern 
authorities;  and  there  is  no  logical  reason  for  distinguishing 
between  real-estate  and  chattel  mortgages  in  this  respect 

W.  E.  Wehster,  for  the  respondent: 

After  a  default,  the  mortgagor  of  chattels  has  no  legal  in- 
terest in  them,  but  merely  an  equity  of  redemption.  Nichols 
V.  Webster^  1  Ohand.,  203;  Flanders  v.  Thomas^  12  Wis., 
410-11.  Even  the  mortgagor  of  land  cannot  maintain  eject- 
ment against  the  mortgagee  in  possession  after  default,  but 
must  bring  his  bill  in  equity  to  redeem.  Oillett  v.  Eaton^  6 
Wis.,  30;  Tallman  v.  Ely^  id.,  244;  Stark  v.  Brown,  12  id., 
672;  Eennesy  v.  Farrellj  20  id.,  42.  Eeplerin  bears  the 
same  relation  to  personal  property  that  ejectment  does  to  real. 
In  Musgat  v.  Purnpelly,  46  Wis.,  660,  this  court  held  that 
where  the  mortgagor  of  chattels,  remaining  in  possession 
after  default,  tenders  the  amount  of  the  mortgage  debt  and 
costs  before  any  demand  of  possession  has  been  made  by  the 
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mortgagee,  he  may  defend  his  poBseseion  on  that  ground,  in 
replevin  by  thei  mortgagee,  if  the  tender  is  kept  good  by 
hriiiging  the  money  into  court.  This  is  equivalent  to  holding 
that  if  the  tender  had  not  been  made  nntil  after  demand  by 
the  mortgagee  for  possession,  and  still  more  if  not  made  nntil 
after  the  mortgagee  had  obtained  possession,  the  mortgagor 
must  look  to  a  court  of  equity  for  his  remedy.  But  however 
that  may  be,  plaintiff,  not  having  brought  or  offered  to  bring 
the   money  into  court,  cannot  be  benefited  by  his  tender. 

6  Clark  (Iowa),  460-481;  1  Head,  19;  6  Harrington  (Del.), 
17;  24  Ga.,  211;  16  Tex.,  461;  11  Ind.,  632;  25  Pa.  St.,  364; 

7  B.  Mon.,  279;  2  Gilm.,  679;  2  Denio,  196,  344;  28  Barb., 
490;  7  Paige,  344;  26  Wend.,  641;  KortrigU  v.  Cady^  21 
N.  Y.,  843;  Breitenhach  v.  Turner,  18  Wis.,  140. 

Cole,  J.  This  is  an  action  by  the  mortgagor  to  recover  pos- 
session of  certain  personal  property.  The  defendant  took  pos- 
session of  the  property  under  a  chattel  mortgage,  after  default 
and  condition  broken.  On  the  same  day  the  plaintiff  tendered 
to  the  defendant  the  amount  due  on  the  mortgage,  with  interest, 
and  demanded  the  property,  which  amount  the  defendant 
refused  to  receive,  and  to  deliver  up  the  property,  until  an- 
other claim  which  he  held  against  the  plaintiff  was  paid. 
This  action  of  replevin  was  at  once  commenced,  the  plaintiff 
claiming  that  the  tender  and  refusal  had  the  effect  to  extin- 
guish the  lien,  and  reinvest  the  title  to  the  property  in  him. 
On  the  other  hand  it  is  claimed  that  after  the  de&ult,  where 
possession  was  taken  under  the  mortgage,  the  title  at  law  became 
absolute  and  perfect  in  the  mortgagee;  the  plaintiff  only  hav- 
ing the  right  of  redemption  in  equity,  or  the  right  to  the  sur- 
plus after  sale  and  satisfaction  of  the  mortgage  debt  and  costs. 
FUmders  v.  Thomas,  12  Wis.,  410.  These  adverse  claims  in 
respect  to  the  rights  of  the  mortgagor  and  mortgagee  upon 
the  tender  and  refusal,  where  possession  has  been  taken  by  the 
mortgagee  upon  condition  broken,  raise  a  very  interesting 
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qaestioD,  and  one,  so  far  as  we  know,  which  has  never  been 
direcUj  passed  npon  in  this  conrt 

The  doctrine  of  this  court,  as  announced  in  many  cases 
which  have  come  before  it,  is  that  a  chattel  mortgage  vests  in 
the  mortgagee  a  defeasible  title  in  the  mortgaged  property, 
which  becomes  absolute  at  law  on  failure  to  pay  at  the  stipu- 
lated time.  But,  while  this  is  so,  this  court  at  the  same  time 
has  affirmed  the  right  of  redemption  in  equity  of  the  mortga- 
gor, notwithstanding  the  forfeiture.  But  we  have  never  had 
occasion  to  consider  whether  a  tender  after  default,  where  pos- 
session had  been  taken  by  the  mortgagee,  has  the  effect  to  dis* 
charge  the  lien  and  revest  the  legal  title  in  the  mortgagor. 
The  recent  case  of  Musgat  v.  Pumpelly,  46  Wis.,  660,  was 
an  action  by  the  mortgagee  against  the  mortgagor  to  recover 
possession  of  the  mortgaged  property.  The  defendant  had  re- 
mained in  the  possession  of  the  property,  and  set  up  as  a  de- 
fense a  tender  of  the  amount  of  the  mortgage  debt,  made 
after  condition  broken.  It  appeared  that  the  defendant  had 
kept  the  tender  good  by  bringing  the  money  into  court  This 
court  was  inclined  to  the  opinion  that  where  there  was  a 
tender  before  a  demand  of  possession  was  made  by  the  mort- 
gagee, this  would  constitute  a  good  defense  at  law,  on  the 
ground  that  acquiescence  by  the  mortgagee  in  the  continued 
possession  of  the  mortgagor,  without  any  assertion  of  right  on 
his  part,  must  be  deemed  a  waiver  by  the  mortgagee  of  the 
strict  legal  forfeiture,  according  to  the  conditions  of  the  mort- 
gage; and  that  a  tender  before  demand  of  possession  has  the 
same  effect  in  law  as  though  made  on  the  day  the  money  be- 
came due.  At  all  events  it  was  said  that  these  facts  offered  a 
good  equitable  defense  to  an  action  by  the  mortgagee  to  re- 
cover possession,  where  the  tender  was  kept  good  by  the  money 
being  brought  into  court 

But  the  facts  of  the  case  before  us  are  quite  different  from 
those  appearing  in  the  Musgat  case.  Here  the  mortgagee  has 
asserted  his  right  under  the  mortgage  by  taking  possession  of 
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the  mortgaged  property  on  default  He  is  acting  on  the  de- 
fensive, claiming  to  be  the  owner,  and  insisting  npon  all  his 
rights  under  the  mortgage.  It  is  obvious  that  the  plaintiff 
cannot  recov^  in  this  action  unless  the  effect  of  the  tender,  at 
the  time  and  in  the  manner  it  was  made,  discharged  the  lien  of 
the  mortgage  and  reinvested  him  with  the  legal  title.  We  are 
quite  Well  satisfied  that  no  such  consequences  resulted  under  the 
circumstances  from  the  tender  which  was  made.  The  tender 
has  not  been  kept  good  bj  bringing  the  money  into  court 

In  analogy  to  the  rule  laid  down  in  some  cases  relating  to 
real-estate  mortgages,  it  is  said  that  it  was  not  necessary  to 
bring  the  money  into  court  in  order  to  extinguish  the  lien.of 
the  mortgage;  that  where  the  only  effect  of  a  tender  unac- 
cepted is  to  discharge  the  lien,  and  not  operate  in  the  way  of 
payment  of  the  debt,  it  is  not  essential  that  the  tender  be  kept 
good  by  bringing  the  money  into  court.  But  the  strong  inti- 
mation in  the  Musgat  case  is  otherwise.  There  it  was  said 
^^  that  a  tender  made  by  the  mortgagor  after  condition  broken, 
he  being  in  possession  of  the  mortgaged  property,  and  keep- 
ing the  tender  good  by  bringing  the  money  into  court  when 
the  mortgagee  brings  the  action,"  would  amount  to  an  equitable 
defense  to  such  action;  and  we  are  very  clear  that  nothing 
short  of  this  will  discharge  the  lien  of  a  chattel  mortgage 
after  forfeiture,  and  reinvest  the  title  in  the  mortgagor,  where 
possession  has  been  taken  by  the  mortgagee.  But  we  studi- 
ously and  carefully  refrain  from  expressing  any  opinion  upon 
the  question  whether,  even  in  such  a  case,  if  the  mortgagor 
make  a  proper  and  sufScient  tender,  and  keep  it  good,  this 
will  discharge  the  lien  and  be  deemed  equivalent  to  payment 
or  tender  according  to  the  condition  of  the  mortgage.  It 
will  be  time  enough  to  decide  that  question  when  a  case  arises 
which  fairly  presents  it  upon  the  record.  We  consequently 
hold  that  what  was  done  by  the  mortgagor  in  this  case  did « 
not  have  the  effect  to  discharge  the  lien  of  the  mortgage  and 
reinvest  the  plaintiff  with  the  title  of  the  property. 
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In  this  case  the  plaintiff  had  taken  the  property,  and  re- 
tained it  daring  the  pendency  of  the  suit  The  court  below 
foand  that  the  defendant  was  the  owner  thereof  at  the  com- 
mencement of  the  action,  and  entitled  to  the  possession;  that 
the  plaintiff  wrongf ally  took  and  retained  possession  of  the 
same;  that  the  property  was  of  the  valne  of  $1,000;;  and  that 
the  defendant's  damage  by  reason  of  the  wrongf al  taking  and 
detention  was  fifty  dollars.  It  was  admitted  that  the  amount 
due  on  the  mortgage  was  $442.95.  The  defendant  had  judg- 
ment for  the  immediate  return  and  delivery  of  the  property  to 
him,  and  for  fifty  dollars  damages  for  the  taking  and  deten- 
tion. In  case  a  delivery  of  the  property  could  not  be  had,  the 
defendant  had  a  judgment  against  the  plaintiff  and  his  sureties 
on  the  undertaking,  for  the  value  of  the  property,  to  wit, 
$1,000,  and  fifty  dollars  damages  for  the  taking  and  detention. 
The  latter  clause  of  this  judgment  is  clearly  erroneous.  The 
defendant  had  his  election,  under  the  pleadings,  to  a  judg- 
ment for  a  return  of  the  property  and  the  damages  assessed 
for  its  taking  and  detention,  or  a  judgment  for  the  amount 
due  on  his  mortgage,  together  with  interest  and  costs.  Bat  in 
taking  the  alternative  judgment,  although  the  legal  title  to 
the  property  was  in  him,  he  could  only  recover  to  the  extent 
of  his  mortgage  lien,  together  with  interest  and  costs;  and,  as 
his  special  interest  was  less  than  one-half  of  the  value  of  the 
property,  he  had  no  nglt\t  to  a  judgment  for  its  full  value. 
Burke  v.  Birchardy  arUe,  p.  35.  It  seems  to  us  it  would  be 
unjust  to  allow  him  to  take  a  judgment  in  the  alternative  for 
a  greater  amount  than  his  mortgage  debt,  together  with  in- 
terest and  costs. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  that  court 
to  enter  a  modified  judgment  in  conformity  to  this  opinion. 
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County  Board  and  County  Treasubeb.  (1^  6)  DisqualificatUm  of  mem- 
bers of  county  hoard  to  vote  on  resolution.  (2>  Discharge  of  principal 
releases  surety,  (3)  LiahilUjf  of  county  treasurer  to  county  for  drainage 
fund.  (4)  What  majority  required  to  pass  resolution,  (5)  Case 
stated:  Resolution  not  passed.  (6)  Queers  as  to  power  qf  county  hoard 
in  any  case  to  release  treasurer  from  legal  liability.  (7)  Notes  given  on 
illegal  compromise  invalid, 

1.  MembezB  of  a  legislatiYe  body  or  municipal  board  are  disqualified  to  vote 

therein  on  propositions  in  which  they  haye  a  direct  pecuniary  interest 
adverse  to  the  state  or  municipality  which  they  represent;  and  this  rule 
applies  to  a  board  of  county  supervison. 

2.  The  discharge  or  release  of  a  county  treasurer  from  his  legal  Uability  for 

funds  in  his  hands  would  discharge  also  his  sureties. 

3.  The  county  treasurer  and  the  sureties  on  his  dra(na^«-/tfn(l  bond  are  liable 

to  the  county  for  any  conversion  of  the  drainage  fund  by  such  treasurer, 
although  the  county  holds  that  fund  in  trust  ior  the  towns  entitled  to  it; 
and  such  sureties,  being  members  of  the  county  board,  are  therefore 
disqualified  to  vote  upon  any  proposition  to  release  the  treasurer  from 
his  legal  liability  for  a  conversion  of  such  funds. 

4.  To  pass  a  resolution  at  a  meeting  of  a  county  board,  a  number  of  persons 

qualified  to  vote  upon  such  resolution,  sufficient  to  constitute  a  mi^rity 
of  the  whole  board,  must  not  only  be  present  at  the  meeting,  but  must 
actually  vote  upon  the  resolution;  and  where  the  contrary  fact  appears, 
the  resolution  is  treated  as  a  nullity. 

5.  Where  a  county  treasurer  had  converted  drainage  and  other  funds  of  his 

county,  seven  of  the  ten  members  of  the  county  board  were  present,  and 
voted  upon  a  resolution  to  compromise  with  the  treasurer  by  taking  new 
securities  for  a  smaller  sum  than  that  converted,  and  dischaiging  the 
treasurer.  Two  of  the  seven  were  sureties  on  the  treasurer's  drainage- 
fund  bond;  and  one  of  these  voted  for  and  the  other  against  the  resolu- 
tion, which  received  five  affirmative  votes.  HMf  that  the  resolution  was 
not  passed. 

[6.  Whether  it  is  competent  for  a  county  board,  in  any  case,  to  discharge  the 
treasurer  and  his  sureties  from  liability  on  his  official  bond,  without  a 
fuU  compliance  with  its  conditions,  and  (if  so)  what  are  the  limitations 
of  this  power,  or  the  conditions  of  its  exercise,  are  questions  not  hero 
coDJsidiaed,] 

7.  Notes  given  by  the  county  treasurer,  and  a  mortgage  to  secure  them 
given  by  a  third  person,  in  pursuance  of  the  scheme  of  compromise 
expressed  in  the  resolution  aforesaid,  held  invalid  for  want  of  a  consid- 
eration. 
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APPEAL  from  the  Circuit  Court  for  Oconto  County. 

The  action  is  for  the  foreclosure  of  a  mortgage  executed  bj 
the  defendant  Ben.  B.  Hall  to  the  countj  of  Oconto,  to 
secure  the  payment  of  four  promissory  notes,  amounting  to 
$7,500,  made  to  the  county  by  the  defendant  Sichard  L. 
HaU. 

The  case  was  here  on  a  former  appeal  from  an  order  of  the 
circuit  court  overruling  a  demurrer  to  the  complaint.  42  Wis., 
59.  A  sufficient  statement  of  the  complaint  will  be  found  in 
the  report 

After  the  cause  was  remitted,  the  defendant  Ben.  B.  Hall 
answered,  alleging,  among  other  things  not  necessary  to  be 
stated,  that  his  codefendant  Sichard  L.  Hall  was  treasurer  of 
Oconto  county  from  January,  1863,  to  January,  1873;  that 
during  his  last  three  terms  of  office  he  converted  to  his  own 
use  about  $69,000  of  the  funds  of  the  county  in  his  hands  as 
such  treasurer;  that  he  received  said  funds  mainly  on  sales 
of  lands  for  nonpayment  of  taxes,  and  of  tax  certificates 
belonging  to  the  county,  and  from  the  state  treasurer  upon  the 
delinquent  taxes  collected  by  him  for,  and  the  drainage  funds 
belonging  to,  the  county;  that  a  large  portion  of  the  moneys 
so  embezzled  belonged  and  was  due  to  the  several  towns  in  the 
county,  under  various  statutes,  and  a  portion  thereof  was  due 
to  the  state  on  account  of  state  taxes  apportioned  to  the 
county;  and  that  the  de&ulting  treasurer  (the  defendant  Sich- 
ard L.  Hall)  made  a  proposition  to  the  plaintiff  board  of 
supervisors  for  a  settlement  and  adjustment  of  his  defalcation, 
in  which  he  offered  to  pay  the  county  in  various  ways  (partly 
in  county  orders)  $32,500,  of  which  amount  $7,500  was  to  be 
paid  in  four  equal  annual  installments,  the  payment  thereof 
'^  to  be  secured  by  real  estate  or  personal  security — the  said 
security  as  above  to  be  satisfactory  to  the  committee  of  the 
board."  The  proposition  concludes  as  follows:  "  When  the 
above  orders  and  notes  are  delivered  to  the  committee,  the 
same  to  be  received  in  full  payment  and  satisfaction  of  the 
Vol.  XLVII.-14 
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claims  and  indobtedness  of  the  coanty  agahist  me,  and  to 
entitle  me  and  mj  sureties  to  a  release." 

The  answer  farther  alleges  that  the  board  of  supervisors  of 
Oconto  county  then  consisted  of  ten  members,  and  that,  at  a 
meeting  of  the  board  which  was  attended  by  but  seven  of  the 
members,  action  was  taken  upon  the  above  proposition,  and 
by  a  vote  of  five  to  two  the  board  adopted  the  following 
resolution: 

^^  Besolvedy  That  the  proposition  in  writing  this  day  made 
by  Richard  L.  Hall  to  this  board,  for  the  settlement  of  his  lia- 
bilities and  debts  to  the  county  of  Oconto,  be  and  the  same  is 
hereby  accepted  and  ordered  spread  upon  the  records;  and 
that  when  he  shall  comply  with  his  said  proposition,  he  shall 
from  that  time  be  fully  released  from  all  liabilities  to  the 
county  of  Oconto;  and  W.  A.  Ellis,  H.  M.  Royce  and  W.  W. 
De  Lano  are  hereby  appointed  a  committee  to  carry  said  prop- 
osition and  this  resolution  into  effect;  and  they,  or  a  majority 
of  them,  are  hereby  empowered,  in  the  place  of  this  board,  to 
release  him,  and  to  execute  and  deliver  in  the  name  and  on 
behalf  of  Oconto  county  all  requisite  and  proper  instruments 
in  writing  in  the  premises." 

The  answer  then  alleges  as  follows:  ^^That,  in  compliance 
with  the  proposition  submitted  in  the  foregoing  petition  by 
said  Richard  L.  Hall,  and  in  pursuance  of  the  resolution  afore- 
said accepting  said  proposition,  and  in  consideration  that  a 
compliance  with  said  proposition  by  said  Richard  L.  Hall 
would  entitle  him  as  treasurer,  and  his  sureties  as  such,  to  a 
full  and  complete  discharge  from  all  indebtedness  to  said 
county  on  account  of  the  defalcation  aforesaid,  and  to  a  full 
release  from  all  liabilities  on  account  thereof,  and  not  other- 
wise, the  said  Richard  L.  Hall  entered  upon  the  performance 
of  said  proposition  and  resolution;  tliat,  as  a  part  of  the  per- 
formance of  said  proposition,  and  as  a  compliance  therewith, 
and  in  the  full  faith  that  a  compliance  therewith  on  the  part 
of  said  Richard  L.  Hall  would  ensure  to  said  Hall  and  to  his 
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snreties  perpetual  release  and  discharge  from  all  liabilities  on 
account  of  the  defalcation  aforesaid,  as  in  said  petition  claimed 
and  demanded,  and  as  a  part  of  the  consideration  for  said  dis- 
charge, said  Richard  L.  Hall  executed  the  notes,  and  the  de- 
fendant Ben.  R.  HaU  execnted  the  mortgage,  as  in  the 
amended  complaint  alleged;  that  said  notes  and  mortgage  were 
approved  by  the  committee  in  said  resolution  named  as  a  part 
of  the  payment  in  said  proposition  offered;  that  the  said  Rich- 
ard L.  Hall  did  fully  comply  with  the  terms  of  said  proposi- 
tion and  resolution,  and  the  giving  of  the  said  mortgage  by 
the  defendant  Ben.  Jt.  Hall  was  a  part  of  the  compliance 
therewith." 

It  is  further  alleged  in  the  answer,  that  two  of  die  members 
of  the  board  of  supervisors  who  were  present  and  voted  on  the 
above  resolution  —  William  Ellis,  who  voted  for  its  adoption, 
and  William  Brunquest,  who  voted  against  it,  —  were  sure- 
ties in  certain  ofScial  bonds  of  Richard  L.  Hall  as  such  treas- 
urer; Ellis  in  the  treasnre)r's  drainage-fund  bond  of  1870,  and 
Brunquest  in  the  corresponding  bonds  of  1867  and  1869; 
during  which  years  defalcations  of  the  treasurer  occurred  in 
respect  to  those  funds. 

The  plaintiff  demurred  to  the  answer  of  the  defendant  Ben. 
a.  Sail  on  the  ground  that  it  failed  to  state  a  defense  to  the 
action,  and  appealed  from  an  order  overruling  the  demurrer. 

W.  H.  Webster^  for  the  appellant 

For  the  respondent,  there  was  a  brief  hyFairchUd  dk  Fair- 
ehUdy  and  ond  argument  by  B.  O.  FairehUd. 

Lton,  J.  When  the  cause  was  here  on  the  former  appeal, 
we  thought  the  complaint  alleged,  in  substance,  that  the  mort- 
gage of  the  defendant  Ben.  E.  Hall  was  voluntarily  given  as 
additional  security,  pro  tanto^  for  the  de&dcation  of  the  de- 
fendant lUchard  L.  Hall  as  county  treasurer;  and  it  was  held 
competent  for  the  board  of  supervisors  to  take  such  additional 
security.    It  was  also  held  that  the  complaint  contains  no  suf- 
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ficient  averments  to  raise  the  questions  of  the  power  of  that 
board  to  compromise  with  the  defaulting  treasurer,  and  its 
power  to  release,  in  whole  or  in  part,  the  right  of  action  on 
his  official  bonds.    42  Wis.,  59. 

But  the  answer  of  the  defendant  Ben.  R.  Hall  raises  these 
questions,  and  also  the  question  whether  the  resolution  accept- 
ing the  proposition  of  Richard  L.  Hall,  and  releasing  him  from 
all  liability  to  the  county  on  compliance  with  its  terms,  was 
adopted  at  a  meeting  of  the  board  at  which  a  legal  quorum  of 
the  members  attended  and  acted  upon  the  resolution. 

In  the  riew  we  take  of  this  case,  we  are  not  required  to 
determine  whether  the  county  board  of  supervisors  may  com- 
promise such  a  claim  and  accept  less  than  the  amount  actually 
due  in  full  discharge  of  the  claim,  or  whether  the  board  may 
discharge  the  treasurer  and  his  sureties  from  liability  upon 
the  official  bond  of  the  former  without  a  full  compliance  with 
the  conditions  of  such  bond;  or,  if  the  board  has  such  power, 
what  are  the  conditions  and  limitations  (if  any  exist)  upon 
its  exercise.  These  are  very  important  questions,  and  they 
are  not  free  of  difficulty.  We  prefer  to  leave  them  unde- 
termined until  a  case  shall  arise  requiring  their  determination. 
For  the  purposes  of  this  appeal  it  will  be  assumed  that  the 
county  board  of  supervisors  is  vested  with  those  powers,  with- 
out condition  or  limitation. 

The  answer  alleges,  in  substance,  that  the  mortgage  in  suit, 
and  the  notes  of  Richard  L.  Hall  which  such  mortgage  was 
given  to  secure,  were  executed  pursuant  to  the  proposition  of 
the  latter  to  the  board  of  supervisors  for  a  compromise  of  and 
discharge  from  his  indebtedness  to  the  county,  and  upon  the 
sole  consideration  that  Richard  L.,  and  the  sureties  in  his 
official  bonds,  should  be  released  and  discharged  from  all 
liability  on  account  of  such  defalcation.  Under  these  aver- 
ments, we  suppose  neither  argument  nor  citation  of  authorities 
is  necessary  to  show  that  if  Richard  L.  Hall  and  his  sure- 
ties have  not  been  so  released  and  discharged,  the  considera- 
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atioD  for  which  the  notes  and  mortgage  were  given  has  ^itirely 
failed,  and  that  no  action  by  or  on  behalf  of  the  ooontj  can 
be  maintained  to  enforce  them. 

These  preliminary  observations  bring  ns  to  the  considera- 
tion of  the  question,  Was  the  meeting  of  the  board  of  super- 
visors at  which  the  resolution  to  accept  the  proposition  of 
Kichard  L.  Hall  was  adopted,  composed  of  a  lawful  quorum 
of  the  members  of  the  board?  If  it  was  not,  its  action  in 
the  premises  is  null  and  void,  and  Hall  and  his  sureties  are  still 
liable  on  the  official  bonds  of  Hall  for  the  amount  of  his 
defalcation. 

The  general  rule  of  the  common  law  is,  that  members  of  a 
legislative  body  or  municipal  board  are  disqualified  to  vote 
therein  on  propositions  in  which  they  have  a  direct  pecuniary 
interest  adverse  to  the  state  or  municipality  which  they  repre- 
sent The  rule  is  founded  on  principles  of  natural  justice  and 
sound  public  policy.  Perhaps  the  only  recognized  exception 
to  this  rule  is  the  case  where  the  body  or  board  is  permitted 
to  fix  the  compensation  of  its  members.  This  exception  goes 
upon  the  necessity  of  the  case,  and  the  fact  that  all  of  the 
members  are  equally  interested;  and  it  has  been  well  said  that 
no  principle  can  be  derived  from  it.  Cushing's  Law  and  Prac- 
tice of  L^slative  Assemblies,  §  1889.  The  above  rule  has 
been  recognized  by  this  court,  and  the  principle  of  it  extended 
and  applied  to  officers  of  corporations  not  municipal.  In 
WaUooreh  County  Bank  v.  F.  L.  A  Trust  Co.y  16  Wis.,  629, 
it  was  applied  to  an  officer  of  a  railroad  company;  and  in 
United  Brethren  Church  v.  Vcmdusen^  37  Wis.,  54,  to  the 
trustees  of  a  church  society.  The  principle  was  also  applied 
to  a  school-district  officer  in  Pickett  v.  School  District,  25 
Wis.,  651. 

In  Coles  V.  Trustees  of  WUUamsiurgh,  10  Wend.,  659,  the 
same  principle  was  applied  to  a  village  trustee.  Mr.  Justice 
Nelson  said,  in  substance,  that  such  trustee  was  disqualified 
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bj  general  principles  of  law  to  vote  on  a  certain  proposition 
before  the  board  of  tmstees  affecting  his  property. 

Ellis  and  Brunqnest,  who  voted  on  the  resolution  under 
consideration,  were  sareties  in  official  bonds  of  Richard  L. 
Hall,  conditioned  for  the  proper  disbursement  of  the  drainage 
funds  in  his  hands  during  certain  years.  Hall  converted  to 
his  own  use  portions  of  the  funds  in  respect  to  which  such 
bonds  were  given;  and  if  he  was  liable  to  the  county  for  oueh 
conversion,  the  resolution  contemplated  his  release  from  lia- 
bility therefor.  Of  course  the  release  of  Hall  would  operate 
to  release  his  sureties. 

That  the  county  was  primarily  liable  for  the  proper  applica- 
tion of  these  funds,  and  that  Richard  L.  Hall  and  his  sureties 
were  liable  to  the  county  on  his  special  drainage-fund  bonds 
for  any  misappropriation  of  the  funds,  we  cannot  doubt  The 
drainage  fund*  is  constantly  referred  to  in  the  statutes  relating 
to  it  as  belonging  to  the  counties.  It  is  provided  by  law  that 
the  lands  from  the  sale  of  which  the  fund  is  derived,  shall  be 
held  by  the  land  commissioners  of  the  state  in  trust  for  the 
counties  respectively  entitled  to  the  fund.  Moreover,  the 
special  bond  of  the  county  treasurer  for  the  proper  disburse- 
ment of  the  fund  ran  to  the  chairman  of  the  county  board  of 
supervisors.  Laws  of  .1865,  ch.  537;  Laws  of  1869,  ch.  151; 
R.  S.,  sees.  253-4.  True,  the  fund  was  received  by  the  treas- 
urer in  trust  for  the  towns  entitled  to  it;  but  that  is  quite  im- 
material. A  large  percentage  of  the  money  that  finds  its  way 
into  public  treasuries  is  held  in  trust  for  some  persons  or  cor- 
porations. School  money  for  distribution  to  districts  is  so 
held.  Yet  no  one  doubts  that  if  a  county  treasurer  should 
embezzle  such  money,  he  and  the  sureties  in  his  official  bond 
would  be  liable  to  the  county  therefor  in  an  action  on  such 
bond.  The  legal  title  to  the  funds  (so  to  speak)  is  in  the 
county,  and  that  is  sufficient  to  uphold  an  action  on  the  bond 
by  or  on  behalf  of  the  county. 
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We  conclude  that  IEMib  and  Brnnqneet  were  severally  liable 
to  the  county  for  portions  of  the  money  converted  by  Richard 
L.  Hall  to  his  own  use,  and  were  disqualified  to  vote  on  the 
resolution  which  aimed  to  release  Hall  from  liability  therefor, 
inasmuch  as  the  release  of  Hall  would  release  them.  They 
were  each  liable  to  the  county  for  a  sum  of  money.  The  prop- 
osition before  the  board  was  to  release  them  from  such  liability 
without  full  payment  Hence,  they  each  liad  a  direct  pecu- 
niary interest  in  the  proposition,  adverse  to  the  county.  They 
come  within  the  rule  above  stated,  and  their  votes  on  the  res- 
olution accepting  the  proposition  are  null  and  void. 

When  the  resolution  was  adopted,  the  board  of  supervisors 
of,  Oconto  county  consisted  of  ten  members,  seven  only  of 
whom  were  present  and  voted  on  the  resolution.  Six  members 
were  required  to  constitute  a  quorum  for  the  transaction  of 
business.  Without  that  number  the  board  could  do  no  valid 
act,  except,  perhaps,  to  compel  the  attendance  of  absentees  or 
to  adjourn. 

Rejecting  the  votes  of  Ellis  and  Brunquest,  but  five  mem- 
bers voted  on  the  adoption  of  the  resolution.  No  quorum  vot- 
ing, the  vote  is  inoperative  for  any  purpose.  This  is  the  rule 
of  all  deliberative  bodies  of  which  we  have  any  knowledge. 
When  a  vote  is  taken  and  the  result  shows  that  no  quorum  has 
voted,  the  vote  is  not  declared,  and  proceedings  on  the  order 
of  business  are  suspended  until  a  quorum  can  be  obtained;  and 
it  is  quite  immaterial  that  there  is  a  quorum  actually  present, 
if  no  quorum  votes.  Hence,  it  does  not  aid  the  attempted 
action  of  the  five  members  who  voted,  that  Ellis  and  Brun- 
quest were  present. 

We  are  compelled  to  hold,  therefore,  that  the  action  by  less 
than  a  quorum  of  the  board  upon  the  resolution  is  inoperative; 
that  the  resolution  was  not  adopted;  and  that  the  liability  of 
Richard  L.  Hall  and  his  sureties  on  his  official  bonds  is  not 
released  or  affected  by  the  attempted  action  of  the  board. 

It  follows  that  the  facts  stated  in  the  answer  show  that  there 
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was  no  consideration  for  the  mortgage  in  snit,  and  the  notes 
which  it  was  given  to  secnre.    This  being  a  valid  defense  to 
the  action,  the  demnrrer  to  the  answer  was  properly  overruled 
By  the  Court.  —  Order  afSrmed. 


The  Town  of  Ma^einettb  vs.  The  Boa^bd  of  Sufebyisobs  of 
Ooonto  County. 

Taxes:  County  Orders.     How  far  county  orders  receivable  for  taxes. 
Effect  of  such  receipt  as  payment  of  the  orders. 

1.  Under  section  72,  ch.  18,  B.  S.  1858,  ss  amended  by  sec.  1,  ch.  124  of  1859, 

construed  in  connection  with  sec.  129,  ch.  13,  R.  8. 1858,  as  amended  by 
sec  1,  ch.  42  of  1859,  a  town  treasurer  is  authorized  to  receive  from  any 
single  tax-payer,  in  county  orders,  only  a  sum  equal  to  the  couniy  taxes 
due  from  such  tax-payer. 

2.  When  county  orders  have  been  thus  received  by  the  town  treasurer  in  pay- 

ment of  the  county  tax,  they  are  paid,  and  cannot  be  held  by  the  town 
as  obligations  of  the  county  to  it. 

3.  The  statutory  form  of  the  town  trea3urer*s  warrant  (sec  91,  ch.  18,  R.  S. 

1858;  sec.  33,  ch.  130  of  1868;  sec.  1081,  R.  S.  1878),  and  other  provis- 
ions in  former  and  present  statutes  relating  to  payments  by  town  treas- 
urers to^oounty  treasurers,  by  whidi  preference  ia  given  to  the  town  over 
the  oouniy  in  respect  to  moneys  paid  to  the  town  treasurer  for  taxes  (  Win- 
Chester  v.  Toxer,  24  Wis..  312;  Wolff  v.  Stoddard,  25  id.,  503),  are  not 
in  conflict  with  the  provisions  relating  to  county  orders  as  above  con- 
strued; but,  if  they  were  so,  in  terms,  the  special  provisions  relating  to 
such  orders  must  prevail  over  the  more  general  provisions  in  apparent 
conflict  with  them. 

APPEAL  from  the  Circuit  Court  for  Ocoivto  County. 

The  defendant  board  appealed  from  a  judgment  in  favor  of 
the  plaintiff  town.  The  case  will  sufficiently  appear  from  the 
opinion. 

For  the  appellant,  there  was  a  brief  by  E.  W.  Huhbelly  Dis- 
trict Attorney,  with  Tracy  dk  Bailey^  of  counsel,  and  oral 
argument  by  Mr.  Tracy. 
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For  the  respondent,  there  were  briefs  by  Fairchild  cfe  Fair- 
childy  and  oral  argument  by  S.  O.  Fairchild.    They  con- 
tended, 1.  That  the  statute  (Tay,  Stats.,  421,  §  109)  required 
the  town  treasurer  to  retain  in  his  hands  ^^  the  amount  speci/ied 
in  his  warrant  to  be  paid  into  the  town  treasury,"  after  pay- 
ing the  state  tax  in  full;  that  the  warrant  in  this  case,  follow* 
ing  the  statute  (Tay.  Stats.,  410-11,  §  67),  commanded  the 
town  treasurer,  jf?r«^,  to  pay  to  the  county  treasurer  the  whole 
amount  levied  for  state  tax;  secondly j  to  "retain  and  pay  out 
as  town  treasurer,  according  to  law,"  a  specified  sum,  being  the 
whole  amount  levied  for  town  or  inferior  local  purposes;  and 
thirdly y  to  pay  over  "  the  balance  of  said  money  "  to  the  county 
treasurer  for  county  purposes;  that  the  town  treasurer,  in  the 
collection  and  return  of  taxes,  was  a  ministerial  officer,  bound 
to  obey  the  terms  of  his  process  strictly  (Stahl  v.  O^Malley^ 
39  Wis.,  328,  and  cases  there  cited);  that,  as  a  public  officer 
charged  by  law  with  certain  plain,  positive  duties,  he  was  not 
therein  subject  to  the  direction  of  the  town  or  of  any  other 
person  (LorUlard  v.  Town  of  Monroe,  UN.  T.,  892;  Kel- 
logg V.  Supers,  42  Wis.,  103);  that,  if  he  had  collected  only 
enough  to  pay  the  state  tax  and  the  town  and  local  taxes,  he 
was  not  at  liberty  to  pay  anything  to  the  county  treasurer  for 
county  purposes  (  Winchester  v.  Tozer,  24  Wis.,  312;    Wolff  v. 
Stoddard,  25  id.,  503;  Stahl  v.  O^Malley  and  Kellogg  v. 
Supers,  supra),  and  that  neither  in  the  sections  above  cited, 
nor  in  this  warrant,  nor  elsewhere,  was  the  town  treasurer's 
duty  to  retain  the  amount  expressed  in  the  warrant  limited  to  - 
cases  in  which  he  had  that  amount  in  money,  but  it  was  made 
his  absolute  duty  to  retain  that  amount,,  if  so  much  was  left 
after  paying  over  the  state  tax,  and  he  was  bound  therefore  to 
retain  it  if  he  had  it  in  his  hands  in  any  funds  receivable  for 
taxes  generally.   2.  That  sec  72,  ch.  18,  R  S.  1858,  as  amended 
by  ch.  124  of  1869  (Tay.  Stats.,  414,  §  81),  makes  both  town  and 
county  orders   receivable  generally  for  taxes,  up  to  certain 
amounts,  and  does  not  declare  that  county  orders  shall  be 
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received  for  covntj  taxes  only;  that  there  is  nothing  in  its 
provisions  inconsistent  with  those  of  the  sections  previously 
recited,  or  with  the  duty  of  the  town  treasurer  as  above  defined; 
that  under  no  possible  circumstances  could  the  town  treasurer 
have  any  occasion,  under  the  statute,  to  use  town  orders  in 
settlement  with  the  county  treasurer;  that  the  town  is  indeed 
not  positively  required  by  the  terms  of  said  sec.  72  to  allow 
its  treasurer  any  other  orders  than  town  orders  on  settlement 
of  town  taxes,  but  neither  is  it  forbidden  to  make  such  an 
allowance;  and  that,  after  county  orders  have  been  received  by 
the  town  treasurer,  he  may,  if  he  chooses,  at  any  time  present 
them  to  the  county  treasurer  for  payment,  though  he  has  no 
occasion  to  do  so  in  respect  to  those  which  he  does  not  retain 
for  the  town^  but  pays  over  to  the  county  treasurer.    3.  That 
the  command  of  the  town  treasurer's  warrant,  not  only  to 
retain  but  to  ^^  pay  out "  the  specific  sum  named  therein,  must 
be  construed  as  merely  a  command  to  disburse^  or  to  hold  for 
town  purposes,  and  it  cannot  be  said  that  the  treasurer  is  not 
to  retain  county  orders  because  he  cannot  pay  them  out.    Under 
sec.  92,  ch.  18,  R  S.  1858  (Tay.  Stats.,  421,  §  110),  he  can  pay 
out  nothing  but  cash  funds.    It  might  as  well  be  argued  from  . 
the  terms  of  the  warrant,  that  he  cannot  retain  town  orders 
because  he  cannot  pay  them  out    Sec.  72,  above  cited,  says 
nothing  about  paying  put,  but  simply  declares  that  he  shall 
retain  the  amount  specified  in  his  warrant  to  be  paid  into  the 
town  treasury. 

Tatlob,  J.  This  action  was  brought  by  the  town  of  Mari- 
nette, respondent,  to  recover  of  the  county  of  Oconto  the 
value  of  certain  county  orders  which  were  received  by  the 
treasurer  of  the  town  of  Marinette  in  payment  of  taxes,  and 
which  were  by  him  paid  over  to  the  county  treasurer  of  said 
county,  on  his  settlement  with  such  treasurer,  for  the  taxes 
collected  by  him  in  his  town.  The  claim  of  the  plaintiff  is, 
that  the  treasurer  of  said  town  did  not  collect  enough  taxes. 


Digitized  by 


Google 


AUGUST  TERM,  1879.  219 

The  Town  of  Marinetie  tb.  The  Board  of  Superrison  of  Ooonto  County. 

exclusive  of  such  county  orders,  to  pay  the  state  tax  and  the 
whole  of  the  town  taxes,  and  that  it  was  the  duty  of  the  town 
treasurer,  therefore,  to  have  held  in  his  hands  the  county 
orders  received  by  him  in  payment  of  taxes,  to  an  amount 
sufficient,  when  added  to  the  money  and  town  orders  collected 
and  received  by  him,  to  make  up  the  whole  amount  of  the 
town  and  state  taxes;  that  the  county  is  not  entitled  to 
receive  any  of  the  county  orders  received  in  payment  of  taxes 
by  the  town  treasurer,  unless  it  appears  that  the  town  treas- 
urer, before  making  his  return  of  delinquent  taxes,  has  in  &ct 
collected  of  the  taxes  upon  the  tax  roll  in  his  hands  more  than 
enough  to  pay  the  state  and  town  taxes. 

The  solution  of  the  question  depends  upon  the  construction 
which  must  be  given  to  section  73,  ch.  18,  TSL  S.  1858,  as 
amended  by  section  1,  ch.  124,  Laws  of  1859,  and  section  129, 
ch.  13,  B:  S.  1858,  as  amended  by  section  1,  ch.  42,  Laws  of 
1859.  The  following  are  copies  of  said  sections  72  and  129, 
as  amended: 

"  Section  72.  Town  orders  shall  be  payable  for  taxes  in  the 
town  where  issued,  and  shall  be  allowed  the  town  treasurer 
on  settlement  of  town  taxes;  and  county  orders  and  jurors' 
certificates  shall  be  payable  for  taxes  in  the  county  where 
issued,  and  shall  be  allowed  to  such  treasurer  on  his  settle- 
ment of  county  taxes  with  the  county  treasurer;  but  no  town 
treasurer  shall  receive  town  orders  in  payment  for  taxes  to  a 
larger  amount  than  the  town  taxes  included  in  his  assessment 
roll,  exclusive  of  all  taxes  for  school  purposes,  nor  county 
orders  and  jurors'  certificates  to  a  greater  amount  than  the 
county  tax  included  therein;  and  he  shall,  in  all  cases,  pay 
to  the  county  treasurer  the  full  amount  of  state  tax  on  or 
before  the  third  Monday  of  January  in  each  year.'* 

"Section  129.  County  orders,  properly  attested,  shall  be 
entitled  to  a  preference  as  to  payment  according  to  the  order 
of  time  in  which  they  may  be  presented  to  the  county  treas- 
urer; but  when  two  or  more  orders  are  presented  at  the  same 
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time,  precedence  shall  begi^en  to  the  order  of  the  oldest  date; 
bat  every  conntj  treasurer  shall  receive  of  town  treasurers  all 
connty  orders  issned  in  snch  conntj,  which  snch  town  treas- 
urer may  present  in  payment  of  county  taxes,  to  the  amount 
of  the  county  taxes  collected  by  any  such  town  treasurer  in 
his  town  in  the  year  in  which  such  orders  are  offered  in  pay- 
ment; provided,  no  city  or  town  treasurer  shall  be  allowed  to 
pay  a  larger  amount  in  county  orders  than  he  has  received  in 
the  collection  of  county  taxes;  said  amount  to  be  determined 
by  the  affidavit  of  the  treasurer." 

The  learned  counsel  for  the  respective  parties  agree  that 
under  the  provisions  of  said  section  72  the  town  treasurer  is 
only  authorized  to  receive  from  each  individual  tax-payer  in 
county  orders,  a  sum  equal  to  the  county  taxes  charged  upon 
the  tax  roll  against  such  individual;  and  that  it  does  not 
authorize  him  to  receive  generally,  inpayment  of  taxes,  a  sum 
in  county  orders  equal  to  the  whole  amount  of  county  taxes 
included  in  the  whole  tax  roll 

The  section  thus  construed  (and  we  think  no  other  construc- 
tion can  be  properly  given  to  it)  authorizes  the  town  treasurer 
to  receive,  and  each  tax-payer  to  pay,  in  county  orders  the 
amount  of  county  taxes  charged  against  him  on  the  tax  roll, 
and  negatives  the  idea  that  such  orders  are  receivable  generally 
for  taxes,  and  that  the  amount  so  receivable  is  only  limited  by 
the  amount  of  county  taxes  charged  upon  the  roll 

The  statute  is  in  itself  most  equitable.  It  says  to  the  *tax- 
payer  who  holds  a  claim  against  the  county,  which  has  been 
duly  liquidated  and  audited  by  the  proper  authorities,  and 
upon  which  he  is  entitled  to  demand  payment  of  the  county 
treasurer:  ^You  may  satisfy  with  such  claim  any  demand 
which  the  county  has  against  you  for  county  taxes,  provided 
you  offer  to  do  so  before  the  town  treasurer  returns  such  tax  as 
delinquent  to  the  county  treasurer."  It  permits  a  set-off  of 
the  order  so  held  by  the  tax-payer  against  the  county  tax,  and 
it  necessarily  follows  that  when  the  set-off  is  made  as  the  law 
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proyides,  both  debts  are  satisfied;  the  coanty  tax  is  paid  and 
discharged  by  the  coanty  order,  and  the  order  is  necessarily 
paid  by  the  discharge  of  the  ooanty  tax. 

The  learned  counsel  for  the  respondent  admits  that  when 
the  town  treasorer  receives  a  town  order  under  the  provisions 
of  said  section,  in  payment  of  a  town  tax,  the  order  is  paid 
and  satisfied;  but  insists  that  the  county  order  received  under 
the  same  circumstances  is  not  paid.  We  are  unable  to  see 
why,  if  it  is  paid  in  the  case  of  the  town  order,  it  is  not  in  the 
case  of  the  county  order.  In  the  case  of  the  town  order  it  is 
received  by  the  treasurer  on  behalf  of  the  town,  and  in  the 
case  of  the  county  order  it  is,  we  think,  equally  dear  that  it  is 
received  on  behalf  of  the  county.  The  claim  that  the  county 
order  is  not  satisfied  and  paid  when  received  by  the  town 
treasurer  in  discharge  of  a  county  tax,  leads  to  this  absurdity, 
that  the  claim  of  the  county  against  the  tax-payer  is  satisfied 
by  the  delivery  of  the  county  order  to  the  town  treasurer,  and 
yet  he  may  hold  the  same  and  again  demand  of  the  county 
payment  for  the  amount  thereof,  notwithstanding  the  county 
has  already  paid  it  by  discharging  an  equal  amount  of  taxes 
due  from  the  person  who  delivered  it  to  the  treasurer. 

The  only  provisions  anywhere  in  the  statutes  directing  what 
shall  be  done  with  the  county  orders  received  by  the  town 
treasurers  for  county  taxes  are  found  in  the  two  sections  above 
quoted.  The  first  section,  after  providing  that  the  town  treas- 
urer shall  receive  them,  says,  they  ^^  shall  be  allowed  to  him 
on  his  settlement  of  county  taxes  with  the  county  treasurer;", 
and  the  second  section  makes  it  the  duty  of  the  county  treas- 
urer to  receive  of  town  treasurers  all  county  orders  issued  in  such 
county,  which  such  town  treasurer  may  present  in  payment  of 
county  taxes;  but  he  shall  not  receive  more  than  the  amount 
of  county  taxes  collected  by  such  town  treasurer,  nor  more 
than  he  has  in  fact  received  in  the  collection  of  such  taxes. 
These  two  sections  make  a  special  provision  as  to  the  collec- 
tion of  taxes  in  county  orders,  and  they  are  independent  of. 
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and,  as  we  think,  entirely  uncontrolled  by,  any  other  provisions 
of  the  law  relative  to  the  collection  of  taxes.  Thes^  sections 
are  complete  in  themselves;  they  define  when  a  tax  may  be 
paid  without  the  payment  of  money,  and  also  what  shall  be 
done  with  the  thing  received  in  payment  of  the  tax  when  so 
paid.  These  provisions  amoant  to  simply  this:  the  county 
owes  the  tax-payer,  and  says  to  him,  ^<  Instead  of  paying  what 
you  owe  the  county  for  taxes  in  money,  you  may  give  credit 
for  the'amount  on  your  etaim  against  the  county;  the  county 
will  appoint  the  town  treasurer  to  give  a  receipt  for  the  tax 
and  receive  the  evidence  from  you  that  he  has  credited  the 
county  for  the  amount  on  your  claim;  and  the  county,  in  set- 
tling with  the  treasurer,  shall  allow  him  the  amount  of  these 
evidences  of  credit  instead  of  money.'' 

These  sections,  standing  alone,  are  plain  and  unequivocal, 
and  can  admit  of  no  other  construction;  but  it  is  urged  with 
great  earnestness  and  ability  that  this  plain  construction  of 
these  sections  must  yield  to  the  express  direction  in  the  town 
treasurer's  warrant  Sec  83,  ch.  130,  Laws  of  1868,  and  sec- 
tion 91,  ch.  IS,  R  S.  1858.  The  form  of  the  warrant  com- 
mands the  treasurer  that  out  of  the  moneys  collected  he  must 
first  pay  to  the  county  treasurer  the  amount  of  the  state  tax, 
and  retain  and  pay  out,  according  to  law,  as  town  treasurer, 
the  amount  of  the  town  taxes,  and  the  balance  of  the  moneys 
he  must  pay  to  the  county  treasurer.  Said  section  91  requires 
the  town  treasurer  ^^  to  retain  in  his  hands  the  amount  speci- 
fied in  his  warrant  to  be  paid  into  the  town  treasury,  together, 
with  his  fees,  and  on  or  before  the  day  specified  in  his  warrant 
for  paying  the  money  therein  directed  to  be  paid  to  the  county 
treasurer,  pay  to  him  the  sum  so  directed  to  be  paid  In  the 
manner  required  by  law;  and  in  every  case  the  town  treasurer 
shall  pay  over  the  full  amount  of  state  tax,  though  it  may  occa- 
sion a  deficiency  in  the  town  taxes."  It  is  claimed,  and  the 
claim  has  been  upheld  by  this  court  in  Winchester  v.  Tozer^ 
24  Wis.,  812,  and  Wolff  v.  Stodda/rd,  26  Wis.,  503,  that  the 
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town  is  to  have  the  preference  over  the  county;  that  of  the 
moneys  collected  the  town  must  be  fully  paid  before  the  county 
can  demand  any  payment  by  the  town  treasurer  of  the  county 
taxes  collected  by  him;  and  that,  in  case  of  any  deficiency,  the 
county  must  make  itself  good  out  of  the  delinquent  taxes 
returned  unpaid.  This  rule,  as  established  in  the  cases  above 
cited,  has  been  declared  by  statute  in  the  revision  of  1878,  and 
section  1114  provides  that  '^all  taxes  returned  as  delinquent 
shall  belong  to  the  county,  and  be  collected  with  the  interest 
and  charges  thereon  for  its  use,  .  .  .  but  if  such  delin- 
quent taxes,  exclusive  of  the  five  per  cent  collection  fees, 
exceed  the  sum  then  due  the  county  for  unpaid  county  taxes, 
such  excess,  when  collected  (with  the  interest  and  charges 
thereon)  shall  be  returned  to  the  town  treasurer  for  the  use  of 
the  town." 

It  will  be  seen  that  these  sections,  as  well  as  sees.  72  and  129, 
were  all  enacted  together  as  a  part  of  the  same  system  for  the 
collection  of  taxes,  in  the  revision  of  1849,  sees.  52,  56,  68,  69, 
ch.  15,  and  sec  110,  ch.  10,  and  have  been  continued  in  force 
until  the  revision  of  1878,  and  were  then  substantially  re- 
enacted  in  that  revision.  See  sections  1080,  1110,  1091,  715. 
If  there  is  any  conflict  in  the  provisions  of  the  statutes,  such 
conflict  was  in  the  original  system,  devised  in  1849,  and  has 
been  perpetuated  down  to  the  present  time. 

It  does  not  seem  to  us  that  diere  is  any  conflict  in  the  pro- 
visions of  the  several  sections.  Section  83,  ch.  130,  Laws  of 
1868,  which  prescribes  the  form  of  the  warrant  (and  which  is 
but  a  reenactment  of  sec  52,  ch.  15,  R  S.  1849,  and  sec.  61,  ch. 
18,  R  S.  1858),  and  sec  91,  ch.  18,  R  S.  1858,  prfescribe  a 
general  rule  which  shall  govern  and  fix  the  rights  of  the  towns 
and  counties  in  the  collection  of  taxes;  and  section  72,  cb.  18, 
and  section  129,  ch.  13,  R  S.  1858,  were  enacted  for  a  specific 
purpose;  and  if  such  specific  purpose  be  in  conflict  with  the 
general  rule,  then  such  purpose  must  prevail  over  the  general 
rule.    It  must  be  treated  as  an  exception  or  modification  of 
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the  general  rale  which  is  prescribed  for  the  govern  ment  of 
the  respective  officers  of  the  town  and  connty.  Tlie  general 
provision  must  give  way  to  the  special  provision.  Strictly 
speaking,  there  is  no  conflict  in  the  provisions.  His  warrant 
commands  the  town  treasurer  that  out  of  the  money  collected 
he  shall  pay  and  retain,  etc.,  not  that  he  shall  pay  or  retain 
out  of  the  county  orders  received  by  him  in  payment  of  county 
taxes.  The  provision,  therefore,  that  the  county  orders  re- 
ceived  shall  be  allowed  him  in  his  settlement  with  the  county 
treasurer,  does  not  conflict  in  the  least  with  the  command  of 
his  warrant;  and  as  there  is  no  provision  specially  authorizing 
the  town  treasurer  to  pay  into  the  town  treasury  the  county 
orders  received  by  him,  he  must  pay  them  over  to  the  county 
treasurer  as  authorized  by  law.  In  addition  to  the  absurdity 
of  holding  that  a  county  order  which  the  law  declares  the 
county  shall  receive  in  discharge  of  its  county  tax,  shall,  not- 
withstanding it  has  been  so  received,  remain  an  outstanding 
and  valid  claim  against  the  county,  many  other  inconveniences 
might  arise  if  the  towns  were  authorized  and  required  to 
retain  the  same  for  any  balance  which  might  be  due  the  town 
for  uncollected  taxes.  I  suppose  there  can  be  no  option. 
The  town  treasurer  is  either  compelled  to  receive  and  retain 
them,  or  he  is  required  to  hand  them  over  to  the  county  treas- 
urer in  making  his  settlement  If  the  town  must  keep  them, 
then  the  law  requires  that  they  must  be  taken  in  extinguish- 
ment of  town  taxes  at  their  par  value,  no  matter  what  their 
real  value  might  be;  and  it  might  be  that  nnder  the  decisions 
of  this  court  the  town  might  be  compelled  to  take  county 
orders  against  which  the  statute  of  limitations  had  run,  as 
this  court  has  decided  that  such  county  orders  must  be  re- 
ceived in  payment  of  county  taxes.  PeUon  v.  Supervisors^ 
10  Wis.,  69. 

The  question  involved  in  this  case  is  only  of  practical  im- 
portance in  a  few  of  the  towns  in  our  northern  counties,  and 
in  those  we  think  the  construction  we  have  given  the  law  as 
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between  the  towns  and  connties  will  work  much  lees  haim 
than  the  one  contended  for  by  the  learned  connsel  tor  the  re- 
spondent If  the  town  treasarers  do  not  collect  money  and 
town  orders  enough  to  pay  the  state  and  town  taxes,  the  town 
will  have  a  claim  for  the  balance  against  the  county  when  the 
same  is  collected  under  the  provisions  of  section  1114;  and  if 
they  cannot  be  collected  by  the  county,  there  would  seem  to 
be  no  injustice  in  saying  that  the  loss  should  fall  equally  upon 
the  town  and  county,  instead  of  upon  the  county  alone. 

The  cases  of  Winchester  v.  Toaer  and  Wolf  v.  Stoddard^ 
above  cited,  are  not  in  conflict  with  this  opinion,  as  the  ques- 
tion discussed  and  involved  in  this  case  was  not  discussed  or 
involved  in  either  of  them. 

Having  come  to  the  conclusion  that  county  orders  received 
by  a  town  treasurer  in  payment  of  county  taxes,  when  so 
received,  belong  to  the  county  and  not  to  the  town,  and  that 
the  town  treasurer  cannot  hold  them  for  the  use  of  the  town, 
but  must  deliver  them  to  the  county  treasurer  in  his  settle- 
ment with  such  treasurer,  it  becomes  unnecessary  to  consider 
the  other  questions  which  were  discussed  by  the  learned  coun> 
sel  for  the  respective  parties  in  their  briefs  and  at  the  bar. 

By  the  Court. — Hie  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  the  circuit 
court  to  render  judgment  for  the  defendant. 


Websteb  vs.  The  Board  of  Supervisors  of  Ocx)nto  County. 

Pra^ctice.    (1)  What  eonstUutes  a  trial,     (2)  Sueceaeive  mdions:     Res 

Adjudieata. 

1.  On  iH[ypeal  to  the  circuit  court  6om  the  decision  of  a  county  boaid  of  su- 
pervison xgecting  plainti£r*8  daim  for  monqra  paid  for  fliegal  taxes, 
where  there  were  no  formal  pleadings,  the  judgment  for  plaintiff  was 
based  upon  defendant's  ttipulaiUm^  admitting  all  the  i^cts  necessary  to 
estaUish  the  claim,  and  a  referee's  eomptOaiion  of  the  amoont  paid, 
with  interest  Htldy  that  the  record  shows  a  trial  of  the  issues,  and  not 
a  mere  judgment  in  defaxilt  of  an  answer. 
VoL.XLVII.-15 
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2.  After  denial  of  a  motion  for  a  new  trial,  withoat  leave,  granted  <U  the 
same  time,  to  renew  the  motion,  a  lecond  motion  for  the  same  relief, 
made  an  eubetantially  the  same  grounds,  without  disdoemre  of  any  new 
facts,  cannot  properly  be  granted;  the  question  being  res  adjudicata, 
Rogers  o.  Hcmig,  46  Wis.,  361. 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 

Plaintiff  appealed  from  an  order. 

For  the  appellant,  there  was  a  brief  by  Webster  <6  Bra- 
zeauj  and  oral  argument  by  Mr.  Webster. 

For  the  respondent,  there  was  a  brief  by  H.  W.  ffubbellj 
its  attorney,  with  Tracy  cb. Bailey ^  of  counsel,  and  oral 
argument  by  Mr.  Tracy. 

Obton,  J.  This  was  an  appeal  from  an  order  of  the  county 
board  of  supervisors  disallowing  the  claim  of  the  appellant 
for  the  reimbursement  of  illegal  taxes.  A  judgment  was 
rendered  by  the  circuit  court,  April  12, 1878,  for  the  appellant, 
upon  a  written  stipulation  signed  by  the  district  attorney,  ap- 
pearing for  the  county,  admitting  all  the  facts  establishing  the 
appellant's  claim,  leaving  the  computation  of  the  amount  and 
interest  to  be  determined  by  a  referee,  which  was  accordingly 
reported  by  the  referee  to  the  court. 

On  the  seventeenth  day  of  the  same  month,  the  respondent, 
by  the  district  attorney,  obtained  a  rule  against  the  appellant 
to  show  cause  why  the  judgment  should  not  be  set  aside,  and 
the  cause  tried  upon  the  issues  therein. 

This  rule  was  founded  upon  the  records,  and  the  aflSdavit 
of  the  district  attorney  stating  certain  facts  tending  to  show 
excusable  neglect,  mistake  and  surprise,  and  a  defense  by  the 
statute  of  limitations;  which  facts  tending  to  show  mistake 
and  surprise  were  denied  by  the  affidavit  of  the  appellant. 
This  motion,  after  a  full  hearing,  was  denied,  with  costs,  on 
the  23d  day  of  April,  1878. 

On  the  10th  day  of  May  following,  a  second  rule  to  show 
cause  was  obtained  against  the  appellant,  based  substantially 
on  the  same  grounds,  and  upon  no  newly  discovered  facts,  for 
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the  purpose  of  setting  aside  the  said  jadgment  and  having 
the  cause  tried  upon  issues  to  he  made.  This  last  rule  having 
been  heard  upon  the  records  and  the  affidavits  of  tiie  district 
attorney  and  the  appellant,  an  order  was  entered  setting  aside 
and  vacating  the  judgment,  with  leave  to  the  respondent  to 
answer  or  demur  within  twenty  days  from  the  service  of  a 
copy  of  the  order. 

We  think  the  second  motion  was  substantially  a  renewal  of 
the  first,  and  without  leave.  In  a  recent  case  decided  by  this 
court,  Hogers  v.  Hcenigj  46  Wis.,  361,  in  respect  to  a  similar 
motion  for  a  new  trial,  it  was  held  ^^  that  a  motion  for  the  same 
purpose,  and  founded  substantially  upon  the  same  grounds,  had 
been  denied,  and  the  matter  of  such  motion  had  become  res 
adjitdioeUa,^^  and  several  cases  in  this  court  are  referred  to  of 
the  same  effect. 

In  that  case  it  was  also  held,  ^^  that  the  order  of  record  is 
without  qualification  or  reservation,  and  it  must  therefore,  be 
held  to  be  conclusive  until  it  has  been  modified  in  some  proper 
way.** 

In  that  case  it  was  sought  to  amend  the  record  by  a  certificate 
of  the  circuit  judge  that  such  first  order  was  intended  to  have 
been  entered  with  leave  therein  to  renew  the  motion,  and  that 
such  qualification  was  omitted  by  mistake. 

In  this  case  it  is  contended  that  the  second  rule  to  show 
cause  to  tiie  same  effect  as  the  first,  operates  as  a  qualification 
of  the  order  denying  the  first  motion,  and  constitutes  sufficient 
leave  of  the  court  to  renew  it  We  think  the  case  referred  to 
is  decisive  of  the  case  upon  this  point 

The  learned  counsel  of  the  respondent  insists,  with  some 
plausibility,  that  as  the  claim  filed  by  the  appellant  did  not 
show  the  date  of  the  various  assignments  of  the  tax  certifi- 
cates from  the  county,  it  did  not  appear  that  the  statute  of 
limitations  had  run  upon  the  whole  or  any  part  of  it,  and  that 
it  was  therefore  verbally  agreed  between  the  district  attorney 
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and  the  appellant,  ontside  of  the  vrritten  stipulation,  that  the 
dates  of  sach  assignments  should  be  furnished  to  the  district 
attorney  before  judgment;  and  that  said  dates  had  never  yet 
been  furnished  to  the  district  attorney. 

It  was  denied  in  the  affidavit  of  the  appellant  that  he  had 
ever  so  verbally  agreed  to  furnish  the  district  attorney  with 
such  dates;  but  it  is  admitted  in  such  affidavit  that  it  was 
agreed  that  such  dates  should  be  furnished  the  court  before 
judgment,  which  was  done,  and  the  same  filed  with  the  papers 
in  the  case. 

It  seems  that  such  dates  appeared  upon  the  report  of  the  ref- 
eree who  computed  the  amount  of  such  claim  and  interest. 
This  report  was  part  of  the  record  which  was  before  the  court 
on  the  hearing  of  the  first  motion,  and  must  be  presumed  to 
have  been  considered  by  the  court  in  its  decision,  and  therefore 
furnished  no  new  ground  for  the  second  motion.  A  rule  to 
show  cause  is,  in  effect,  a  motion,  and  is  granted  only  to  shorten 
the  time  of  notice  before  the  hearing  (Foote  v.  Carpenter^  7 
Wis.,  395);  and  a  rule  to  show  cause  could  have  no  more 
efiect  as  a  leave  of  the  court  to  renew  a  former  rule,  than  a 
second  motion. 

As  a  rule  of  practice,  it  is  well  settled  that  leave  to  renew 
the  motion  after  its  decision  must  be  granted,  if  at  all,  at  the 
time  of  such  decision,  and  be  a  part  and  qualification  of  the 
order  on  the  first  motion.  CorwUh  v.  State  Bankj  11  Wis., 
430,  and  cases  cited  in  the  opinion. 

The  learned  counsel  of  the  respondent  cpntends  further,  that 
the  order  granting  the  last  motion  is  not  an  order  granting  a 
new  trial,  but  only  setting  aside  a  default  and  allowing  an 
answer  and  trial  on  the  merits,  and  therefore  not  appealable. 

The  point  requires  no  further  notice  than  to  say  that  there 
had  been  a  trial  by  the  court  upon  the  merits,  and  a  finding  of 
the  facts  was  made  by  the  court  upon  the  stipulation  admitting 
the  facts  without  proof,  and  upon  the  report  of  a  referee  of  the 
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computation  of  the  amonnt  of  the  claim  and  interest;  and 
this  trial  was  had  of  the  implied  issues  of  such  an  appeal,  of 
the  claim  asserted  and  denied,  without  formal  pleadings. 

The  answer  tendered  with  the  last  motion  does  not  deny  the 
facts  admitted  by  the  stipulation,  and  the  only  new  defense  is 
the  statute  of  limitations  now  pleaded  in  form,  which  suffi- 
ciently appeared  upon  the  record  before  the  judgment  was  en- 
tered by  the  report  of  the  referee  of  the  dates  of  the  various 
assignments  of  the  certificates  from  which  he  computed  the 
interest  We  do  not  rule,  however,  that  an  appeal  to  this  court 
will  not  lie  from  an  order  of  the  circuit  court  setting  aside  a 
default  and  granting  leave  to  answer;  for  this  question  is  not 
before  us  in  this  case. 

By  the  Court,  —  The  order  of  the  circuit  court  is  reversed, 
with  costs. 


CouffTOCK  vs.  LuDiNOTON.    (Two  Cases.) 
Pleadcto:  ComplaitU  construed. 

In  an  action  against  a  sin^e  defendant,  by  the  grantee  in  a  tax  deed  of  a  un- 
gle  tract  of  land,  based  npon  a  tax  sale  in  1869,  a  tabular  statement  an- 
nexed to  and  made  a  part  of  the  complaint  sets  out  the  dates  of  the 
sales  of  said  tract  for  taxes  m  1871  and  several  following  yean,  with  the 
amount  lor  which  it  was  sold  in  each  of  said  years,  the  dates  of  redemp- 
tion, and  the  name  of  the  owner  at  the  time  of  each  of  said  sales;  bnt 
does  not  show  any  fact  in  regard  to  the  sale  of  1869.  The  complaint 
avers  that  said  tabular  statement  shows  "  the  names  of  the  former  own- 
ers ot  each  separate  tract  or  parcel  of  land,  at  the  time  of  the  sale  of  the 
lands  aforesaid  for  said  delinquent  taxes,  and  the  name  of  each  and 
every  person  claiming  imder  such  former  owners,  so  ^  as  the  plaintiff 
can  ascertain  the  same; "  and  that  "  all  the  defendants  herein  whose 
names  appear  against  each  separate  tract  or  parcel  of  land  have  or 
daim  some  interest  in  such  separate  tract  of  land,  and  that  the  said  de- 
fendants are  the  only  persons  who  daim  any  interest  in  said  land  adverse 
to  that  of  the  plaintiff. "  Held,  that  this  is  not  equivalent  to  an  averment 
that  when  ^  action  was  commenced  defendant  had  or  claimed  an  inter- 
est in  the  land,  imder  the  owner  at  the  time  of  the  tax  sale;  and  that,  in 
the  absence  of  sndi  an  averment,  the  complaint  does  not  state  a  cause 
of  action  against  the  de£endant,under  ch.  22  of  1859. 
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APPEAL  from  the  Circuit  Court  for  Oconto  County. 

Ttie  defendant  in  eaeh  of  these  two  cases  appealed  from  a 
judgment  in  &yor  of  the  plaintiff,  taken  in  default  of  an 
answer.  The  substance  of  the  complaint  in  eacli  case  will 
sufficiently  appear  from  the  opinion. 

The  appeals  were  submitted  for  the  appellant  on  the  brief  of 
E.  Mariner. 

W.  H.  WebsteTy  for  the  respondent. 

Cole,  J.  We  quite  agree  with  the  counsel  for  the  appel- 
lant that  the  complaint  in  neither  of  the  above  cases  states  a 
cause  of  action  under  the  statute.  The  action  in  each  case  is 
brought  upon  a  tax  deed,  under  the  provisions  of  ch.  23,  Laws 
of  1859,  for  the  purpose  of  barring  the  original  owner,  or  the 
person  claiming  under  him,  of  his  rights  in  the  tract  of  land 
described.  The  statute  expressly  requires  the  plaintiff  in  such 
an  action  to  set  forth  in  his  complaint  a  description  of  the  land 
the  title  to  which  is  sought  to  be  barred;  to  allege  that  he  claims 
title  to  such  land  under  a  conveyance  made  by  a  clerk  of  a 
county  board  of  supervisors,  under  the  provisions  of  the  act; 
and  also  to  set  forth  a  copy  of  the  tax  deed.  The  statute  further 
requires  the  plaintiff  to  state  in  the  complaint  the  name  of  the 
former  owner  or  owners  of  each  tract  of  land  described  therein, 
or  the  names  of  the  persons  claiming  under  such  owner  or 
owners,  specifying  the  persons  claiming  each  separate  parcel 
thereof,  and  the  amount  of  all  taxes  paid  by  him  on  the  sev- 
eral tracts  of  land  described  in  the  complaint,  which  were 
assessed  thereon  subsequent  to  the  tax  for  the  nonpayment  of 
which  the  same  were  sold,  the  time  of  payment,  and  the 
amount  paid  on  each  separate  parcel.    Section  37. 

The  action  is  one  given  by  the  statute,  and  it  is  insisted  by 
the  learned  counsel  for  the  appellant  that  the  complaint  should 
show  with  reasonable  and  sufficient  certainty,  without  any 
guess  or  help  by  construction,  that  the  plaintiff  has  a  cause  of 
action  under  it.    And  it  is  objected  that  the  complaint  in  each 
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case  entirely  ftills  to  show  that  the  defendant  was  the  owner 
of  the  luid  at  the  time  of  the  tax  sale  npon  which  the  deed  is 
founded,  or  that  he  has,  or  claims  to  have,  any  interest  in  the 
land  doived  from  such  former  owner.  We  think  this  objec- 
tion is  well  taken,  and  is  fatal  to  the  complaint  It  safely 
does  not  admit  of  discussion,  in  view  of  the  explicit  language 
of  the  statute,  that  it  was  essential  that  these  fieu^ts  should  be 
stated  in  the  complaint  But  it  is  said,  in  answer  to  the  objec- 
tion, that  there  is  enough  in  the  complaint,  when  taken  in  con- 
nection with  the  tabular  statement  which  is  annexed  to  and 
made  a  part  of  the  complaint,  to  show  that  the  defendant  was 
the  owner  of  the  land  at  the  time  of  sale,  or  had,  or  claimed  to 
have,  some  interest  therein  when  this  suit  was  commenced. 
It  is  true,  the  complaint  sets  forth  that  the  annexed  tabular 
statement  shows  certain  things,  among  which  are  these  facts, 
namely:  ^The  names  of  the  former  owners  of  each  separate 
tract  or  parcel  of  land  at  the  time  of  the  sale  of  the  lands  afore- 
said for  said  delinquent  taxes,  and  the  name  of  each  and  every 
person  claiming  under  such  former  owners,  so  far  as  the 
plaintiff  can  ascertain  the  same;  and  that,  as  the  plaintiff  is  in- 
formed and  believes,  all  the  defendants  herein,  whose  names 
appear  against  each  separate  tract  or  parcel  of  land,  have  or 
claim  some  interest  in  such  separate  tract  of  land,  and  that  the 
said  defendants  are  the  only  persons  who  claim  any  interest  in 
said  land  adverse  to  that  of  the  plaintiff,  other  than  as  here- 
inafter stated."  Kow,  upon  referring  to  the  tabular  statement, 
we  find  it  sets  out  the  dates  of  the  sales  of  the  tract  made  in 
the  years  1871, 1872, 1878, 1874, 1875,  and  the  amount  of  each 
sale,  the  date  of  redemption,  and  the  name  of  the  owner  at  the 
time  of  such  sale;  but  it  does  not  show,  nor  does  it  profess  to 
show,  the  name  of  the  owner  at  the  time  of  the  sale  in  either 
1869  or  1870,  which  were  the  sales  upon  which  the  tax  deeds 
in  suit  were  founded.  The  allegation  in  regard  to  the  interest 
of  the  defendant  in  the  tract  of  land  to  which  the  plaintiff  is 
seeking  to  quiet  title,  is  that,  ^^  as  the  plaintiff  is  informed  and 
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believes,  all  the  defendants  herein,  whose  names  appear  against 
each  separate  tract  or  parcel  of  land,  have  or  claim  some  inter- 
est in  such  separate  tract  of  land,  and  the  said  defendants  are 
the  only  persons  who  claim  any  interest  in  said  lands  adverse 
to  that  of  the  plaintiff." 

Now,  as  the  defendant  is  the  only  person  whose  name 
appears  against  anj  tract  of  land,  and  the  only  tract  against 
which  it  so  appears  is  the  one  described  in  the  complaint,  it  is 
said  this  amounts  to  an  averment  that  the  defendant  had  or 
claimed  an  interest  in  the  land  when  the  suit  was  commenced. 
But  we  do  not  think  that  it  is  equivalent  to  such  an  aver- 
ment It  is  a  senseless  and  unintelligible  allegation,  when 
considered  with  reference  to  the  other  facts  stated.  Holding, 
therefore,  the  complaint  in  each  case  fatally  defective,  it  follows 
that  the  judgment  of  the  circuit  court  in  each  case  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 

By  the  CovH. —  So  ordered. 


BowEN  VS.  Hastings  and  others. 
Rb8  Adjtjdicata.    Ikcisi4m  on  appeal  qf  one  d^tmUmL 

1.  In  an  action  against  merely  Joint  oontracton,  wbere  only  one  appeals  from 

a  decision  of  the  drcoit  oomt  (as  npon  a  demoner  to  the  complamt),  the 
determination  by  the  appellate  ooort  of  a  question  necessarily  invdyed 
in  its  judgment  upon  sudi  appeal,  and  in  respect  to  which  the  rights  of 
aU  the  defendants  are  the  same,  is  binding  upon  them  all  in  subsequent 
proceedings  in  the  action. 

2.  The  decision  of  this  cooit  on  a  former  appeal  by  one  of  the  defendants 

herein  (Bowen  v.  Van  Nortwick^  imp.,  38  Wis.,  279),  as  to  the  efiect  of  a 
certain  contract  and  assignment,  not  only  followed  as  res  adjudicator  but 
explained  and  approved. 

APPEAJi  from  the  Circuit  Court  for  Outagamis  County. 

This  cause  was  before  this  court  on  the  appeal  of  the  defend- 
ant Van  Nortwioh  from  an  order  of  the  circuit  court  over- 
ruling his  demurrer  to  the  complaint,  and  is  reported  in  88 
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Wis.,  279.  The  oomplaint  contains  the  contract  between  the 
parties  npon  which  the  action  is  founded,  and  the  assignment 
thereof  by  the  defendants  to  the  Ames  Wood  Palp  Com- 
pany, and  is  sufficiently  stated  in  the  report  of  the  case  on  the 
former  appeal.  This  court  then  gave  a  construction  to  such 
contract  and  assignment 

The  defendants  have  all  answered.  The  substance  of  their 
answers,  so  &r  as  a  statement  thereof  is  here  necessary,  is  that 
the  defendants  entered  into  the  contract  with  the  plaintiff,  for 
the  benefit  of  the  Pulp  CJorapany  to  be  thereafter  organized, 
under  a  parol  agreement  that,  when  organized,  the  company 
should  be  subrogated  to  the  rights  and  liabilities  of  the  defend- 
ants, who  should  thereupon  be  discharged  from  all  further 
liability  on  the  contract  The  separate  answer  of  the  def endan  t 
Van  Nortwick  alleges  that  the  plaintiff,  as  a  director  of  the 
Pulp  Company,  demanded  that  the  defendants  should  assign 
the  contract  to  the  company,  procured  the  assignment  to  be 
drawn,  and  stated  to  the  defendants  that  its  execution  by  them 
would  fully  discharge  them  from  all  liability  on  the  contract. 

The  cause  was  tried  before  Moses  Hooper,  Esq.,  as  referee, 
whose  findings  of  fact  and  conclusions  of  law  are  as  follows: 

^^  1.  I  find  that  the  parties  made  the  various  written  con- 
tracts set  up  in  the  complaint  and  answer: 

"  2.  That  on  May  14, 1873,  the  Ames  Wood  Palp  Co.,  by 
direction  of  defendants,  delivered  to  plaintiff  stock  as  per  con- 
tract, to  the  amount  of  $10,000. 

"  3.  That  plaintiff  surrendered  his  stock  in  the  Ames  Wood 
Pulp  Co.  on  January  15, 187i,  as  alleged  by  him. 

^^  4.  That  when  the  assignment  of  the  land  contract  was 
made  from  ffastingSj  YanNortwick  and  Rogers  to  the  Ames 
Wood  Pulp  Co.,  the  assignors  expected  that  they  were  relieved 
from  their  agreement  contained  in  the  contract  with  plaintiff. 

^5.  I  find  that  the  execution  of  such  assignment  was  not 
procured  by  Bawerby  except  that  he  made  some  proper  author- 


Digitized  by 


Google 


234  SUPREME  COURT  OF  WISCONSIN, 

Bowen  tb.  Hastings  and  oihen. 

itj  from  Hastingsj  Van  Jforttvidk  and  Rogers  a  condition 
precedent  to  his  making  a  deed  to  the  company. 

^^  6.  I  find  that  the  misconstrnction  of  such  assignment  by 
the  defendants  was  not  caused  by  the  f rand,  or  mismanage- 
ment, or  fanlt  of  plaintiff,  but  that  there  was  a  mistake  of  law 
of  defendants. 

'^  7.  I  find  that  there  was  no  parol  agreement  between  the 
parties  prior  to,  or  at  the  time  of,  or  subsequent  to,  the  making 
of  the  assignment  sued  on  by  plaintiff",  which  should  estop  or 
exclude  the  plaintiff  from  enforcing  the  promise  on  which 
plaintiff's  action  is  based. 

"  8.  Neither  Ames  nor  the  Ames  Wodd  Pulp  Ca  was  a 
party  to  the  parol  agreement  which  preceded  the  making  of 
the  contract  which  plaintiff  sues  on. 

^^  As  conclusions  ot  law  I  find: 

^^  1.  That  the  plaintiff  became,  by  virtue  of  this  contract 
with  defendants,  and  the  surrender  of  his  stock  January  15, 
1874,  entitled  to  have  and  recover  on  that  day,  from  defend- 
ants, the  sum  of  $10,793.33. 

<^  2.  That  such  right  is  not  defeated  or  invalidated  by  the 
fact  that  Ila§iingsy  Van  Nortwiok  and  Bogera  understood 
that  the  assignment  by  them  to  the  Ames  Wood  Pulp  Co.  of 
the  contract  sued  on  released  them  from  their  liability. 

^^  3.  That  the  plaintiff  should  have  judgment  against  the 
defendants  for  the  sum  of  $10,793.33,  with  the  interest  thereon 
from  the  15th  day  of  January,  1874,  besides  the  costs  of  this 
action." 

The  circuit  court  confirmed  the  report  of  the  referee,  and 
rendered  judgment  for  the  plaintiff  in  accordance  therewith. 
All  of  the  defendants  appealed  from  the  judgment 

For  the  appellants,  there  were  separate  briefs  by  Collins  dk 
Pierocy  their  attorneys,  and  jF.  Mariner y  of  counsel,  and  oral 
argument  by  Mr.  Collins  and  Mr.  Mariner. 
Chas.  W.  FelkeTy  for  respondent. 
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LtoN|  J.  We  think  there  is  safficient  testimony  in  the  case 
to  support  the  referee's  findings  of  fact  Hence  sach  findings 
cannot  be  disturbed. 

If  the  contract  between  the  parties,  and  the  assignment 
thereof  to  the  Ames  Wood  Palp  Company  by  the  defendants, 
receive  the  same  construction  on  this  appeal  that  was  given 
them  on  the  appeal  of  the  defendant  Van  Nortwich  (38  Wis., 
279),  it  seems  clear  that  the  findings  of  fact  fully  sustain  the 
referee's  conclusions  of  law  and  the  judgment  rendered  pur- 
suant thereto.  We  are  to  determine,  therefore,  whether  the 
contract  and  assignment  must  be  construed  on  this  appeal  the 
same  as  on  the  former  appeal. 

That  each  question  necessarily  determined  on  that  appeal  is 
res  judicata  as  to  the  defendant  Van  Nortwicky  by  whom  the 
appeal  was  taken,  is  perfectly  well  settled  here  and  elsewhere. 
Du  Pont  V.  Davisy  85  Wis.,  631,  and  cases  cited;  Zathropv. 
Knappy  87  Wis.,  312;  Hutchinson  v.  Railway  Co.y  41  Wis., 
541;   Van  Valkeniurgh  v.  Jlihoaukeej  43  Wis.,  674. 

On  that  appeal  it  was  held  that  the  stipulation  in  the  con- 
tract by  the  defendants,  to  pay  the  plaintiff  a  specified  sum  for 
the  stock  of  the  Pulp  Company  in  case  the  plaintiff  should 
surrender  the  same  to  them  within  two  years,  was  an  independ- 
ent  personal  agreement  of  the  defendants,  and  that  the  assign- 
ment contained  nothing  which  discharged  them  from  liability 
for  its  nonperformance.  The  contract  and  assignment  were 
parts  of  the  complaint,  and  it  was  necessary  to  determine  their 
construction  and  effect  in  order  to  determine  whether  the  com- 
plaint stated  a  cause  of  action.  Hence,  it  seems  dear  that  the 
defendant  Van  JVortwick  is  absolutely  concluded  by  the  decis- 
ion and  judgment  of  the  court  on  his  appeal,  whether  the 
court  adjudged  correctly  or  not,  and  that  as  to  him  the  judg- 
ment of  the  circuit  court  must  necessarily  be  aflirmed. 

But  whether  the  defendants  Hastings  and  BogerSy  who  were 
not  parties  to  the  first  appeal,  are  also  concluded  by  the  deter- 
mination of  that  appeal,  is  a  more  difficult  question.    We  have 
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seen  no  case  corresponding  with  this  in  its  facts;  but  there  are 
adjudications  the  principle  of  which  seems  applicable  to  this 
question.  It  has  frequently  been  decided  that  if  the  holder 
of  a  joifU  obligation  sues  one  of  the  joint  obligors  alone 
and  recovers,  and  afterwards  sues  another  joint  obligor  on  the 
same  obligation,  the  latter  may  plead  the  judgment  against 
his  coobligor  in  bar  of  the  action  against  him.  This  is  doubt- 
less the  common-law  rule.  Ward  v.  Johnson^  13  Mass.,  148; 
Kin^  V.  Hoare^  13  Mees.  &  W.,  494;  The  People  v.  Harri- 
son, 82  111.,  84;  Broom's  Legal  Maxims,  248.  These  cases  go 
upon  the  ground  that  the  obligation  is  merged  in  or  cancelled 
by  the  judgment  against  the  obligor  first  sued,  and  that  be- 
cause the  obligation  is  joint,  and  not  several,  it  cannot  be 
divided  and  stand  merged  or  cancelled  as  to  one,  and  opera- 
tive as  to  another,  joint  obligor.  This  is  but  an  application 
to  those  cases  of  the  maxim  res  judicata  pro  veritate  accipitur. 

Our  statutes  relating  to  remedies  against  joint  debtors  im- 
pliedly recognize  the  rule  of  the  above  cases.  Section  2884, 
R.  S.,  provides  that  in  an  action  against  several  persons  jointly 
indebted  upon  a  contract,  the  plaintiff  may  proceed  against 
the  defendant  served,  unless  the  court  otherwise  direct,  and,  if 
he  recover  judgment,  it  may  be  entered  in  form  against  all 
the  defendants  thus  jointly  indebted,  so  far  only  as  it  may  be 
enforced  against  the  joint  property  of  all,  and  the  separate 
property  of  the  defendant  served.  Section  2795  gives  a  rem- 
edy in  such  cases  by  a  proceeding  in  the  nature  of  scire  facias 
against  the  joint  debtors  not  served  with  process,  to  require 
them  to  show  cause  why  they  should  not  be  bound  by  the 
judgment  in  the  same  manner  as  if  they  had  been  originally 
summoned. 

Had  not  the  legislature  supposed  that  the  judgment  against 
the  joint  debtor  served  with  process  would  otherwise  bar  an 
action  on  the  original  contract  against  those  not  summoned, 
it  seems  to  us  that  the  above  sections  would  not  have  been 
enacted.    If   the  legislature  thought  that  such  a  judgment 
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does  not  bar  an  action  on  the  contract  against  the  joint  debtors 
not  served  with  process,  it  is  &ir  to  presume  that  the  plaintiff 
would  have  been  left  to  that  remedy. 

It  woold  seem  to  result  logically  from  the  rule  of  the  cases 
above  cited,  that  if,  in  an  action  on  a  joint  contract  in  which 
only  one  of  the  joint  contractors  is  summoned,  the  defendant 
summoned  should  successfully  defend  against  the  conti*act, 
and  the  court  should  adjudge  it  invalid  on  grounds  common 
to  all  of  the  joint  contractors,  a  joint  contractor  afterwards 
sued  on  tlie  same  contract  may,  in  like  manner,  plead  such 
judgment  in  bar  of  the  action  against  him. 

In  Ward  v.  Johnaoriy  supray  it  is  said  that  '^  we  know  of  no 
principle  of  law  which  can  authorize  us  to  give  separate  judg- 
ments in  an  action  on  a  joint  contract."  And  it  was  said  by 
Pabke,  B.,  in  £ing  v.  Hoare^  supra^  that  "  an  action  on  a 
joint  debt,  barred  against  one,  is  barred  altogether;  the  only 
exception  now  being  where  one  has  pleaded  matter  of  personal 
discharge,  as  bankruptcy  and  certificate."  A  release  of  one 
joint  debtor  under  certain  circumstances,  pursuant  to  our 
statute,  is  within  the  above  exception.    B.  S.,  lOlS,  sec.  4204. 

It  may  be  observed  in  this  connection,  that,  while  the  stat- 
ute gives  process  against  a  joint  debtor  not  summoned,  to 
bind  him  by  a  judgment  against  his  codebtor  who  was  sum- 
moned, we  have  no  statute  giving  a  remedy  against  the  for- 
mer, if  the  contract  has  been  adjudged  invalid  on  the  defense 
of  the  latter  on  grounds  common  to  both. 

Bearing  in  mind  that  in  any  event  judgment  must  go 
against  the  defendant  Van  Nortwick^  we  are  asked  to  give, 
not  only  a  separate  judgment  in  respect  to  the  same  joint 
contract,  but  one  in  favor  of  the  other  joint  contractors,  when 
the  three  stand  upon  precisely  the  same  ground,  sustain  the 
same  relation  to  the  contract,  and  make  the  same  defense 
thereto.  Two  judgments  on  the  same  joint  contract,  so 
anomalous  and  contradictory — each  stultifying  the  other, — 
cannot  properly  be  rendered. 
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This  is  a  stronger  case  for  the  application  of  the  doctrine 
of  res  judicata  than  those  above  cited.  These  joint  contracts 
ors  are  all  parties  to  the  action,  and  Hastings  and  Rogers  had 
their  option  to  demnr  to  the  complaint  with  Van  Nortwvek^ 
and  with  him  might  have  taken  the  opinion  of  this  court  on 
the  construction  of  the  contract  and  assignment. 

Our  conclusion  is,  that  the  construction  given  to  the  con- 
tract and  assignment  on  Van  N'ortwicJ(?s  appeal  is  res  judi- 
cata in  the  cause,  and  binds  all  of  the  defendants,  they  being 
joint  contractors  only.  The  foregoing  views  lead  to  the 
affirmance  of  the  judgment. 

The  opinion  on  the  former  appeal  only  states  the  conclu- 
sions reached  by  Mr.  Justice  Cole  and  myself,  the  case  having 
been  decided  by  us  in  the  absence  of  the  chief  justice.  The 
brevity  of  the  opinion — we  fear  a  somewhat  rare  fault  —  is 
probably  censurable.  The  misuse  of  the  pronoun  its  for  their 
in  the  second  paragraph  (to  which  counsel  has  kindly  called 
our  attention,  and  which  .the  charitable  reader  will  regard  as  a 
mere  clerical  error),  we  trust  will  mislead  no  one.  Indeed,  we 
think  there  should  be  no  difficulty  in  understanding  the  opin- 
ion, as  far  as  it  goes.  We  did  not  there  say,  what  perhaps 
should  have  been  said,  that  we  found  no  ambiguity  in  the 
instruments  under  consideration,  and  that  we  thought  the 
plaintiff  was  bound  by  the  contract  to  convey  the  water-power 
when  he  received  the  stock.  The  contract  required  the  stock 
to  be  delivered  to  him  in  thirty  days^  and  it  was  delivered  to 
him  within  thirty  days  from  the  date  of  the  contract.  We 
were  quite  unable  to  perceive  how  the  performance  of  his 
covenant  to  convey  the  water  power,  which  he  became  abso- 
lutely bound  to  perform  within  a  month  after  the  contract 
was  made,  could  defeat  his  right  to  surrender  his  stock  to  the 
defendants,  which  the  contract  provided  he  might  do  at  any 
time  within  two  years  thereafter. 

We  have  carefully  reviewed  the  former  decision,  and  are 
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all  agreed  that  it  gives  the  proper  constrnctioii  to  the  contract 
and  assignment 

By  the  Court.  —  The  judgment  of  the  circuit  court   is 
affirmed. 


Abbott  and  another  vs.  Johnsok,  imp. 

Notation  of  Contbact.    (1)  When  breach  af  orfgindl  contract  knmate^ 

rial.    (2)  Estoppel  against  original  obligor, 
PBacticb.    (3)  Continuance:  Waiver  of  objection, 
Retsbsal  op  Judojoott.     ^4)  No  rereraal  for  error  not  prejudicial  to 

appellant. 

Costs.    (^-9)  Costs  at  the  circuit  and  in  supreme  court:    Presumptions  from 
record. 

1.  Where  A.  gave  his  notes  for  a  large  part  of  the  price  of  chatteb  purchased 

by  him,  and  a  mortgage  of  the  same  chattels  to  secure  the  notes,  and, 
upon  A.*s  defeuilt  in  payment,  B.,  to  prevent  a  seizure  of  the  chattels  by 
the  vendors,  agreed  with  them  and  A.  to  give  the  vendors,  and  did  give 
them,  as  the  nominal  purchaser  of  the  chattels,  his  own  notes  and  a  real 
estate  mortgage  for  the  amount  remaining  unpaid  upon  A.*s  notes: 
Heldf  in  a  suit  against  B.  upon  his  notes,  that  the  original  contract  of 
purchase  by  A.  was  superseded  by  this  arrangement,  and  the  question 
whether  there  was  a  warranty  in  the  sale  to  A.,  and  damage  to  A.  from 
breach  thereof,  was  immaterial. 

2.  It  seems,  also,  that  the  xm  of  the  property  by  A.  for  cearly  a  year  without 

daim  of  damages  for  breach  of  the  alleged  warranty,  and  his  assent  to 
the  computation  of  the  balance  due  upon  his  notes,  and  the  security  given 
therefor,  would  estop  any  claim  of  such  damages  herein. 
8.  A  compliance  with  the  terms  upon  which  a  continuance  is  granted,  and 
an  acceptance  of  the  benefit  of  the  continuance,  are  a  waiver  of  any  ob- 
jection to  such  terms.  « 

4.  In  foreclosure  of  a  mortgage,  so  much  of  the  judgment  as  provides  for 

selling  first  that  part  of  the  premises  which  was  not  included  in  the 
mortgagor's  homestead,  appearing  to  be  for  his  benefit  only,  error  in  ad- 
mitting evidence  taken  l^  plaintiff  ex  parte  to  show  that  a  part  of  the 
premises  was  homestead,  and  that  the  remainder  could  be  sold  sepa- 
rately without  injury,  is  not  ground  of  reversal. 

5.  In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that  mo- 

tions for  which  costs  were  taxed  were  "  ordinary  motions,'*  and  an 
allowance  therefor,  in  the  taxation  of  costs,  of  a  greater  sum  than  that 
piescribed  by  statute  (sec  41,  oh.  133,  R.  S.  1858),  is  error. 
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6.  No  separate  costs  are  allowed  by  the  statote  for  copying  indantments  ci 

papers. 

7.  It  must  be  presomed,  in  the  absence  of  proof  to  the  contrary,  that  an 

allowance  by  the  drcait  ooort  for  aheriflTs  fees  for  senring  sabpoanas  was 
supported  by  the  returns  to  sabpoenas  before  the  coort 

8.  An  allowance  for  several  days*  attendance  of  witnesses  who  were  attorneys' 

ai'latCf  held  not  erroneous,  where  it  does  not  appear  that  they  were 
"  coonsel  in  the  cause.** 

9.  On  affirming  the  judgment  herein  in  other  respects,  but  directing  a  de- 

duction of  about  twelve  dollars  from  the  costs  allowed,  this  court  denies 
costs  of  this  court  to  either  party,  but  requires  the  appellant  to  pay  the 
clerk*s  costs. 

APPEAL  from  the  Circuit  Court  for  Chippewa  Couuty. 

Action  to  foreclose  a  mortgage'  given  by  the  defendant 
Charles  Johnson  to  the  plaintiffs  to  secure  payment  of  bis 
notes:  one  for  $600^ due  December  1, 1875;  one  for  $400,  due 
December  1,  1876;  one  for  $200,  due  December  1,  1877. 
Charles  Johnson  answered  that  the  notes  and  mortgage  were 
given  to  secure  such  sum  as  might  be  due  the  plaintiffs  from 
one  John  C.  Johnson  under  an  agreement  for  the  sale  to  the 
latter  by  plaintiffs  of  a  steam  separator  of  a  certain  described 
constritction  and  character;  that  the  contract  of  sale  contained 
a  warranty  of  the  machinery  by  the  plaintiffs,  of  a  certain  char- 
acter; that  at  the  time  the  notes  in  suit  were  made,  the  sum 
actually  due  plaintiffs  from  John  C.  Johnson  under  said  con- 
tract was  only  $1,115,  which  plaintiffs  well  knew;  that,  by 
fraudulent  representations  on  plaintiffs'  part,  defendant  was 
induced  to  believe  that  the  J[>alance  due  was  $1,200,  and  gave 
the  notes  and  mortgage  in  suit  relying  upon  those  representa- 
tions; that  said  notes  and  mortgage  were  given  and  accepted 
subject  to  all  the  conditions  and  warranties  of  the  original 
agreement  between  plaintiffs  and  John  C.  Johnson;  that  the 
separator  did  not  correspond  in  fact  to  the  warranty,  by  reason 
whereof  John  C.  Johnson  had  suffered  damages  in  excess  of 
the  value  of  the  machine;  and  that  at  the  date  of  the  defend- 
ant's notes  and  mortgage  nodiing  was  due  from  John  0.  John- 
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eon  to  the  plaintiffs  for  said  machine;  and  that  nothing  was 
due  them  on  defendant's  notes  and  mortgage  at  the  commenoe- 
ment  of  this  action.  Prayer,  for  judgment  that  the  notes  and 
mortgage  be  given  up  to  be  cancelled,  and  that  the  complaint 
be  dismissed,  etc 

Certain  questions  of  fact  were  submitted  to  a  jury,  who 
found,  in  response  thereto,  that  John  C.  Johnson  made  with 
the  plaintiffs  the  agreement  alleged  in  the  answer;  that  plaint- 
iffs, at  the  time  of  the  sale  of  the  said  machine,  ^^  warranted 
the  same  to  the  said  John  C.  Johnson; "  that  the  machine  did 
not  correspond  to  the  warranty;  and  that  at  the  date  of  the 
notes  and  mortgage  in  suit  John  C.  Johnson  had  been  injured 
by  the  breach  of  warranty,  in  the  sum  of  $489.  Afterwards 
^^  plaintiffs,  ex  parte^  without  any  notice,  put  in  evidence  the 
affidavit "  of  one  of  their  attorneys  that  a  part  of  the  premises 
in  question  constituted  defendant's  homestead,  and  that  the 
remaining  part  could  be  sold  separately  without  injury  to  the 
parties.  The  judge  subsequenUy  found  as  facts,  among  other 
things,  that  John  C.  Johnson  was  damaged  in  the  sum  of 
$98.60  by  breach  of  plaintiffs'  warranty  of  the  machine;  that 
plaintiffs  took  the  machine  from  John  C.  Johnson  and  sold  it 
to  Charles  Johnson  for  $1,200,  ^'  being  the  amount  due  from 
John  C.  Johnson,  with  expenses,"  and  Charles  Johnson  in 
payment  therefor  gave  them  the  notes  and  mortgage  in  suit; 
that  said  notes  and  mortgage  were  not  given  subject  to  any 
warranty  made  to  John  C.  Johnson  or  to  any  agreement  made 
with  him;  that  a  part  of  the  mortgaged  premises  constituted 
defendant's  homestead,  and  the  remainder  could  be  sold  sepa- 
rately without  injury  to  the  parties;  that  certain  specified 
amounts  were  due  and  to  become  due  on  the  notes;  and  that 
there  was  also  due  on  the  mortgage  $50  for  solicitor's  fees. 
Judgment  was  rendered  accordingly;  from  which  Chourles 
Johnson  appealed. 

The  questions  raised  on  the  taxation  of  costs  will  sufficiently 
appear  from  the  opinion. 
70L.XLYIL-16 
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For  the  appellant,  tiiere  was  a  brief  by  JdsggeU  dk  TeaUj  his 
attorneys,  and  J.  S.  Garr^  of  ootinsel,  and  oral  argument  by 
Mr.  MeggeU. 

For  the  respondents,  there  was  a  brief  by  Wheeler  db  Mar- 
shall,  and  oral  argument  by  Mr.  Wheeler. 

Orton,  J.  "We  think  it  sufficiently  appears  from  the  evi- 
dence, that  in  August,  1874,  John  C.  Johnson  purchased  of 
respondents  certain  steam  machinery,  for  the  sum  of  $1,709.20, 
paid  a  small  part  of^it,  and  gave  his  notes  for  the  balance,  to 
become  due  in  the  months  of  November  and  December,  1874 
and  1875,  and  in  the  months  of  January  and  November,  1876; 
and,  to  secure  the  same,  executed  to  the  respondents  a  chattel 
mortgage  upon  the  whole  or  part  of  the  machinery  sold,  and 
a  mortgage  upon  certain  real  estate  which  he  claimed  to  own. 
In  the  month  of  July,  1875,  after  the  said  John  C.  Johnson 
had  made  use  of  the  machinery  nearly  a  year,  and  had  paid 
only  a  small  part  of  the  amount  so  secured,  and  was  in  default 
of  payments  past  due,  and  the  respondents  had  ascertained 
that  the  said  Johnson  had  no  title  to  the  lands  mortgaged, 
they  threatened,  and  took  some  steps,  to  take  the  machinery 
upon  the  chattel  mortgage,  and  on  the  ground  that  it  had  been 
obtained  by  false  pretenses. 

To  prevent  the  respondents  from  so  doing,  it  was  arranged 
between  the  said  John  C.  Johnson,  his  brother  Charles  John- 
soTiy  the  appellant,  and  the  respondents,  in  effect  that  the 
balance  unpaid  upon  the  notes  so  given  by  John  C.  Johnson 
should  be  computed  and  ascertained,  and  that  the  said  Charles 
Johnson,  liie  appellant,  should  give  his  notes  and  mortgage  to 
the  respondents  therefor,  as  the  nominal  purchaser  of  the 
machinery,  for  such  amount  This  arrangement  was  carried 
into  effect,  by  the  computation  of  said  amount  at  the  sum  of 
$1,200,  in  the  presence  and  with  the  knowledge  and  assent  of 
John  O.  and  Charles  Johnson  and  the  respondents,  and  such 
amount  fully  agreed  upon;  and  by  the  said  Charles  Johnson, 
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tixe  appellant,  giving  to  the  respondents  the  notes  and  mortgage 
npon  which  this  salt  is  brought 

In  this  view  of  the  evidence,  it  is  immaterial  whether  there 
was  a  warranty  of  the  machinery  in  the  first  contract  of  pur- 
chase, or  any  damage  to  John  C.  Johnson  from  the  breach 
thereof,  or  not;  for  that  contract  of  purchase  was  wholly  super- 
seded, if  not  rescinded,  by  such  subsequent  arrangement  between 
the  parties.  But,  if  it  were  important  to  inquire  as  to  the 
existence  or  breach  of  any  such  warranty,  or  as  to  the  damages 
resulting  therefrom  to  John  C.  Johnson,  in  defense  of  this 
action,  his  use  of  the  machinery  for  nearly  a  year,  without 
claiming  or  insisting  upon  any  such  damages,  and  his  assent 
to  the  computation  of  the  balance  due  and  the  security  given 
therefor,  would  be  a  full  waiver  and  estoppel  of  such  damages* 
Smith  V.  Armstrong  et  al.j  24  Wis.,  446;  Webster  v.  Phwnix 
Ins.  Co.y  36  Wis.,  67;  Gans  v.  St.  Paul  F.  <6  M.  Ins.  Oo.y 
43  Wis.,  108;  Locke  v.  WilUam^n  et  al.,  40  Wis.,  377; 
Morehouse  et  al.  v.  Com^tock^  42  Wis.,  626. 

The  findings  of  fact  by  the  circuit  court  appear  to  be  sus- 
tained by  a  clear  preponderance  of  the  evidence,  and  the 
conclusions  of  law  thereon  are  correct,  and  warrant  the 
judgment,  if  the  rulings  upon  other  matters  are  not  erroneous; 
and  these  we  will  briefly  consider  in  their  order: 

1.  The  exception  to  that  part  of  the  order  of  continuance 
at  a  previous  term,  making  the  terms  of  such  continuance  the 
payment  of  forty  dollars  by  the  appellant  as  the  expenses  of 
obtaining  the  attendance  of  a  witness  outside  of  the  state, 
must  be  held  to  have  been  waived  by  its  payment,  and  by 
receiving  the  benefit  of  the  continuance  granted  upon  such 
terms.    Dcmijp  v.  Town  of  Dane^  33  Wis.,  430. 

2.  The  taking  of  ex  parte  evidence  by  the  respondents  in 
respect  to  a  part  of  the  mortgaged  premises,  being  the  home- 
stead of  the  appellant,  and  as  to  the  situation  of  the  remain- 
dw,  with  the  view  to  so  frame  the  judgment  as  to  have  such 
remainder  first  sold,  would  seem  to  be  favorable  only  to  the 
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appellant,  bj  giving  him  the  advantages  of  a  homestead 
exemption;  and  the  injury  to  him  by  such  procedure  is  not 
perceived. 

3.  The  allowance  of  the  fifty  dollars  solicitor's  fee  named 
in  the  mortgage  was  not  only  lawful,  but  a  proper  exercise  of 
judicial  discretion.    Pierce  v.  JSTneelandy  16  Wis.,  672. 

4.  The  errors  complained  of  in  the  taxation  of  the  costs 
are  mostly  very  indefinite,  and  by  no  means  clear  from  the 
evidence  furnished  by  the  record. 

The  investigation  and  analysis  of  the  items  of  a  taxed  bill 
of  costs,  with  the  minute  and  technical  knowledge  of  the  sub- 
ject so  necessary  and  indispensable  to  make  each  item  the 
subject  of  legal  certainty  and  exact  justice,  impose  upon  this 
court  a  very  difficult  and  vexatious  duty  in  any  case,  and  it  is 
encouraging  to  know  that  such  duty  is  not  often  imposed. 
We  shall,  however,  endeavor  to  consider  the  several  objections 
made  with  such  care  as  their  importance  demands. 

The  item  for  arguing  two  motions,  taxed  at  six  dollars,  was 
clearly  erroneous.  In  the  absence  of  any  proof  to  the  con- 
trary, these  motions  must  be  presumed  to  have  been  such  as 
are  mentioned  in  section  41,  ch.  183,  R.  S.  1868,  as  "  ordinary 
motions,"  the  taxable  costs  for  which  are  sixty-two  and  a  half 
cents  each. 

He  items  of  drafting  and  copying  eleven  indorsements  of 
papers,  taxed  at  four  dollars  and  sixty-seven  cents,  are  noc 
specifically  allowed  by  any  statute;  and  we  are  not  inclined  to 
force  a  construction  of  any  statute  to  sanction  such  a  petty 
exaction. 

The  item  for  an  abstract,  taxed  at  five  dollars,  was  not 
shown  by  any  proof  to  be  a  fair  charge;  but  we  think  it  was 
shown  by  the  affidavit  of  the  appellant  to  have  been  excessive, 
and  that  the  proper  charge  therefor  should  have  been  only  two 
dollars  and  forty-five  cents. 

The  items  of  sheriflPs  fees  for  serving  subpoenas  were  not 
shown  by  any  proof  to  have  been  improper,  and  it  must  be 
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presumed  that  the  retarns  of  the  sabpcenas  were  before  the 
circuit  court,  showing  the  amount  of  such  fees. 

The  costs  for  witness  fees,  as  taxed,  were  proved  by  the  affi- 
davit of  the  attorney  of  the  respondents,  and  were  not  shown 
to  be  improper  by  any  counter-proof,  or  to  have  been  included 
in  any  former  bill  of  costs  paid,  and  were  correctly  taxed  as 
to  all  of  the  witnesses,  unless  the  charges  for  several  days'  at- 
tendance of  some  of  the  witnesses,  who  were  attomeys-at-law, 
were  improper.  The  attorneys  who  were  such  witnesses  were 
not  shown  to  have  been  ^^  counsel  in  the  cause,"  and  therefore 
they  did  not  come  within  the  exception  of  the  statute;  and 
the  fact  that  they  were  in  attendance  upon  the  court  in  other 
business  would  not  prevent  them  from  receiving  the  fees  of 
other  witnesses,  within  the  principle  established  in  the  case  of 
McEugh  V.  C.  cfe  iT.  W.  E'y  Co.,  41  Wis.,  79.  The  total  ex- 
cess  of  such  taxed  bill  over  the  legal  and  proper  costs  is  the 
sum  of  eleven  dollars  and  ninety-seven  cents  ($11.97),  which 
should  be  deducted  from  the  costs  in  the  judgment 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed except  as  to  the  costs  therein,  and  as  to  such  costs  it  is 
reversed,  with  directions  to  modify  the  same  by  deducting 
therefrom  the  sum  of  eleven  dollars  and  ninety-seven  cents. 
Neither  party  will  recover  any  costs  in  this  court,  but  the 
appellant  will  pay  the  costs  of  the  derk. 


The  Union  Luhbebing  Compai^  vs.  The  Board  of  Sufebvi- 
soKS  OF  Chippewa  County  and  others. 

Plradino.    (J)  Wluaavermeftien(4deniahUimif^armaihnandMief, 
Vacatiho  Jm>GMBNT.  (2, 3)  On  what  grmmd$  order  rffu9ing  to  vacate  jttdg' 
ment  wiU  he  reviewed,  or  reversed. 

1.  In  an  action  against  a  ooonfy  board  of  tnpenriaon  to  aToid  taxes  aiilkgal, 
defendants  cannot  deny  on  informatbn  and  bdief  avennentB  of  fiusts  ap- 
pearing from  the  public  xeoords  of  the  oounfy  and  its  towns:  a^  that  the 
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town  wuesaoa  negleotod  to  take,  snbsoribe  and  annex  to  the  assesament 
roilB,  the  prescribed  oath;  that  the  members  of  the  board  of  eqoaliia- 
tion  were  not  sworn  before  entering  upon  their  duties,  and  did  not  make 
the  affidavit  required  by  law  after  performing  their  duties;  that  the  cer- 
tificates and  statements  required  by  statute  were  not  made  by  the  town 
clerk  and  seoretaiy  of  the  board  of  education  (where  the  town  system  of 
school  government  had  been  adopted);  and  that  the  ddinquent  rolls  of 
the  towns  were  not  properly  authenticated. 

2.  On  appeal  &om  an  order  denying  a  motion  to  vacate  a  judgment  on  de- 

fault, where  the  motion  was  based  entirely  upon  a  verified  answer  and 
affidavits  to  excuse  the  default,  this  oonrt  cannot  consider  any  alleged 
irregularities  in  the  prooeedings  before  judgment. 

3.  An  application  to  set  aside  a  judgment,  and  for  leave  to  answer,  is  largely 

addressed  to  the  discretion  of  the  court;  and  unless  the  applicant  has 
excused  his  default,  and  tendered  a  verified  answer  showing  a  good  de- 
fense on  the  merits,  this  court  will  not  reverse  an  order  denying  the 
application. 

APPEAL  from  the  Circuit  Court  for  Chippewa  Coontj. 

For  the  appellants,  there  was  a  brief  by  Wm.  H.  Hoyt^  their 
attorney,  and  Arthur  Gough^  of  counsel,  and  oral  argument 
by  Mr.  Gaugh. 

For  the  respondent,  there  were  briefs  by  Wheeler  <&  Marsluzllj 
and  oral  argument  by  Mr.  Wheeler. 

Cole,  J.  This  is  an  appeal  from  an  order  refusing  to  vacate 
a  judgment  which  was  entered  herein  on  default.  The  action 
was  brought  for  the  purpose  of  having  certain  taxes,  which 
had  been  assessed  upon  the  lands  described  in  the  complaint, 
and  certain  tax  certificates,  declared  illegal  and  void;  and  to 
restrain  the  county  officers  from  taking  any  steps  to  collect 
such  taxes,  and  from  issuing  tax  deeds  upon  the  certificates. 
On  the  hearing  in  this  court,  the  learned  counsel  for  the  de- 
fendants entered  into  an  extended  argument  for  the  purpose  of 
showing  that  there  was  no  substantial  equity  in  the  bill,  and 
that  the  judgment  should  be  reversed  because  of  errors  and 
irregularities  in  the  proceedings  in  the  circuit  court.  Ko  irreg- 
ularities, however,  are  specified  or  assigned  in  the  motion  to 
vacate  the  judgment,  and,  as  we  understand  the  case,  theappli- 
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cation  was  founded  Bimpljr  on  the  affidavita  produced  in  sup- 
port of  the  motion,  which,  it  was  claimed,  escused  the  default, 
and  upon  a  proposed  answer.  It  is  very  obvious  that  we  can- 
not on  this  appeal  go  into  the  merits  of  the  case,  nor  consider 
the  questions  whether  the  court  below  had  power  to  order  a 
reference  to  take  testimony  as  to  the  value  of  the  lands,  or 
whether  the  court  committed  an  error  in  holding  that  the  taxes 
assessed  upon  the  lands  described  for  the  years  1875 '  and  1876 
were  illegal,  and  the  certificates  of  sale  issued  for  the  taxes  of 
those  years  void.  This  record  presents  none  of  these  questions 
for  consideration,  and  we  shall  therefore  not  pass  upon  them. 
We  have  only  to  consider  whether  the  affidavits  excuse  the  de- 
fault of  the  defendants,  and  whether  the  proposed  verified 
answer  shows  any  defense. 

Passing  for  the  present  the  inquiry  whether  the  default  was 
sufficiently  excused,  we  come  to  the  question:  Does  the  pro- 
posed answer  disclose  any  defense?  We  think  it  does  not. 
The  complaint  states  certain  facts,  which,  under  the  decisions 
of  this  court,  undoubtedly  invalidate  the  taxes  assessed  upon  the 
lands  in  the  towns  of  La  Fayette,  Siegel,  Edson  and  Anson, 
for  the  years  1875  and  1876.  Some  of  these  facts  or  alleged 
irregularities  were  based  upon  the  records  of  the  towns  and 
county.  Such,  for  example,  is  the  nature  of  the  allegations, 
that  the  assessors  of  thos^  towns  &iled  or  neglected  to  take, 
subscribe  and  annex  to  the  assessment  rolls  the  prescribed  oath ; 
that  the  persons  composing  the  board  of  equalization  were  not 
sworn  before  entering  upon  their  duties,  and  did  not  take  the 
oath  or  affidavit  required  by  law  after  performing  their  duties; 
that  the  school  taxes  were  void,  because  the  certificates  and 
statements  were  not  made  by  the  town  clerk  and  secretary  of 
the  board  of  education,  where  the  township  system  of  school 
government  had  been  adopted,  as  the  statute  requires  as  the 
foundation  of  such  school  taxes;  and  that  the  delinquent  rolls 
of  the  towns  were  not  properly  authenticated.  As  to  these 
allied  irregularities,  and  others  specified  in  the  complaint, 
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which  affect  the  l^ality  of  the  taxes,  the  defendants  answer 
that  they  have  no  knowledge  or  information  sufficient  to  form 
a  belief.  This  answer  is  manifestly  evasive  and  bad,  because 
the  public  records  within  the  reach  of  the  defendants  would 
enable  them  to  positively  and  distinctly  deny  these  defects  in 
the  tax  proceedings  if  they  did  not  exist  Mills  v.  The  Town 
of  Jeffersoviy  20  Wis.,  50.  This  is  really  all  the  answer  con- 
tains which  professes  to  meet  the  case  made  by  the  complaint, 
and  it  is  very  evident  that  it  shows  no  defense  whatever;  for 
the  answer  does  not  traverse  and  deny,  nor  confess  and  avoid, 
any  of  the  material  allegations  of  the  complaint. 

On  the  other  point  we  are  inclined  to  hold  that  the  laches  of 
the  defendants  is  not  excused;  but  we  will  not  go  into  an  ex- 
amination of  the  affidavits  bearing  upon  that  question,  for  the 
reason  that  they  are  somewhat  lengthy,  and  the  fact  that  the 
answer  tendered  showed  no  defense  is  decisive  of  this  appeal. 
The  rule  of  practice  is,  that  an  application  to  set  aside  a  judg- 
ment, and  for  leave  to  answer,  is  largely  addressed  to  the  dis- 
cretion of  the  court  to  which  it  is  made,  and  unless  the  default 
of  the  party  is  excused,  and  a  verified  answer  tendered  show- 
ing a  defense  on  the  merits,  this  court  will  not  interfere  with 
the  refusal  of  the  court  denying  the  application.  Seymour  v. 
Board  of  Supermsors^  40  Wis.,  62;  Levy  v.  Goldberg j  id., 
308;  Eowey  v.  CUffordj  42  id.,  6^5. 

By  the  Cov/rL — The  order  of  the  circuit  court  is  affirmed. 


TncBNET  vs.  Thb  Union  Lumbebikg  Company,  imp. 

Tax  TrTLEs:  Constitutional  Law.  (1)  When  deposit  must  be  made,  in 
defending  against  tax  title.  (2)  When  assessor^  as  witness,  may  im- 
peach assessment, 

1.  Sec.  88,  ch.  22  of  1859,  and  any  similar  provision  in  a  city  charter,  requir- 
ing the  original  owner  of  land  upon  which  a  tax  deed  has  been  issued, 
to  deposit  in  court  the  amount  of  the  tax,  etc.,  before  he  can  defend  an 


Digitized  by 


Google 


AUGUST  TEEM,  1879.  249 

Tkniey  tb.  The  Union  Lombering  Co.,  imp. 

action  to  bar  hit  right  to  tha  land,  can  be  soitained  as  valid  only  by  con- 
struing it  to  apply  to  defenses  based  upon  mere  itregularUies  in  the  tax 
proceedings,  and  not  to  those  which  go  to  the  groundicork  of  the  tax 
itself.  PhUleo  v,  Hiles,  42  Wis.,  527,  and  other  cases  in  this  court. 
2.  Hie  statatory  provision  (R.  S.,  sec  1063)  disqualifying  an  assessor  from 
impeaching  by  his  testimony  any  affidavit  made  by  him  as  such  assessor, 
cannot  apply  where  he  has  failed  to  make  any  affidavit;  and  his  neglect 
to  verify  the  assessment  roll  as  required  by  law  is  itself  fatal,  and  may 
be  pleaded  as  a  defense  to  the  action  above  described,  without  deposit 
made. 


APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  plaintiff,  the  grantee  named  in  a  tax  deed,  brought 
this  action  to  foreclose  the  claim  and  interest  of  the  defendants, 
(the  original  owners,)  in  the  land  described  in  such  deed. 
The  action  was  brought  under  section  35,  ch.  22,  Laws  [of 
1859.  The  complaint  is  in  the  usual  form,  containing  the 
averments  required  by  the  statute.  The  deed  was  executed  in 
1877,  pursuant  to  a  sale  of  the  land  in  1874  for  the  unpaid 
taxes  of  1873.  The  land  is  situated  in  the  city  of  Chippewa 
FalU. 

The  answer  of  the  defendant  alleges,  and  the  uncontra- 
dicted evidence  proves,  that  the  assessment  of  all  the  property 
in  the  ward  in  which  the  land  in  question  is  situated,  for  the 
year  1873,  was  made  on  the  basis  of  one-third  the  actual 
value  of  such  property;  and  that  the  assessment  roll  of  such 
ward  for  that  year  was  not  verified  by  the  affidavit  of  the 
assessor. 

No  deposit  was  made  with  the  clerk  of  the  court,  pursuant 
to  section  88  of  the  act  of  1859,  at  the  time  of  filing  the 
answer  or  at  any  other  time. 

The  circuit  judge  directed  a  verdict  for  the  defendant. 
The  plaintiff  moved  the  court  to  set  the  same  aside,  and  grant 
a  new  trial,  on  the  ground  that  the  verdict  was  against  law 
and  evidence.  This  appeal  is  from  an  order  denying  that 
motion. 

Arthwr  Oough^  for  appellant. 
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For  the  respondent,  there  was  a  brief  by  Bingham  dh  Pierce  j 
and  oral  argument  by  Mr.  Bingham. 

Lyost,  J.  The  principal  question  presented  by  this  appeal 
is:  Was  the  deposit  required  by  sec  38,  oh.  22,  Laws  of  1859, 
essential  to  the  right  of  the  defendant  to  interpose  the  defenses 
stated  in  the  answer?  The  judgment  of  this  court  in  Philleo 
V.  miesy  42  Wis.,  527,  resolves  this  question  in  the  negative. 
The  facts  of  the  two  cases  are  very  similar,  and  the  cases  are 
not  distinguishable  in  principle.  The  defense  proposed  in 
Philleo  V.  HileSy  and  the  defense  proved  in  this  case,  go  to 
the  very  groundwork  of  the  tax  proceedings,  not  upon  mere 
irregularity;  and  it  is  settled  that  to  sustain  such  a  defense  no 
deposit  is  or  can  be  required.  Nothing  can  profitably  be  added 
to  what  is  said  on  this  subject  by  the  chief  justice  in  Philleo  v. 
HUeSy  supra;  in  Marsh  v.  The  Supervisors  of  Clark  County y 
42  Wis.,  502;  and  in  Plumer  v.  The  Supeirvisors  of  Mara- 
thon  County^  46  Wis.,  163.  These  cases,  and  others  therein 
cited,  demonstrate  the  invalidity  of  assessments  made,  as  was 
the  assessment  under  consideration,  iu  willful  disregard  of  the 
uniform  rule  of  the  constitution,  and  also  of  assessments  not 
verified  by  the  affidavit  of  the  assessor  as  required  by  the 
statute. 

It  is  claimed  that  the  deposit  is  required  by  section  18,  ch. 
8  of  the  charter  of  the  city  of  Chippewa  Falls.  Laws  of  1873, 
ch.  169,  p.  376.  But  it  is  clear  that  no  provision  of  the  char- 
ter can  operate  to  require  a  deposit  in  a  case  like  this.  The 
section  can  be  sustained  as  a  valid  enactment  only  as  the  valid- 
ity of  section  38  of  the  act  of  1859  was  upheld;  that  is,  by 
restricting  its  operation  to  cases  of  mere  irregularity.  Philleo 
V.  HileSy  supra. 

It  is  assigned  as  error  that  the  assessor  who  made  the  assess- 
ment in  question,  was  allowed  to  testify  on  the  trial  that  he 
assessed  all  the  property  described  in  the  assessment  roll  at 
one- third  its  actual  value.     It  is  said  that  this  is  a  violation  of 
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the  statute,  which  provides  that  ^no  assessor  shall  be  allowed 
in  any  court  or  place,  by  his  oath  or  testimony,  to  contradict 
or  impeach  any  affidavit  or  certificate  made  or  signed  by  him 
as  sudi  assessor."  Laws  of  1878,  ch.  884,  seo.  12  (R  S.,  sec. 
1068).  We  think  otherwise.  The  assessor  made  no  affidavit; 
hence  his  testimony  did  not  impeach  or  contradict  his  affidavit. 
But,  however  this  may  be,  the  failure  to  verify  the  assessment 
roll  as  required  by  law  is  of  itself  fatal  to  the  validity  of  the 
tax  proceedings  which  resulted  in  the  tax  deed  to  the  plaintiff. 

We  conclude  that  the  record  shows  no  sufficient  reason  for 
setting  aside  the  verdict. 

By  the  Court.  —  Order  affirmed. 


The  Town  of  La.  Pointk  vs.  The  Town  of  Ashland. 

Flbabino.    (1,  2)  Comphtifa  construed, 

DaAOTAaB  Fund.    (3)  VaMUy  of  statutes  for  distribution  of  ths  fund. 
When  officers  estopped  to  deny  their  validity. 

1.  In  an  action  by  one  town  against  another  in  the  same  county,  to  leoorer 

drainage  moneys  of  the  plaintiff  town  wrongfully  received  by  defendant 
and  appropriated  to  its  own  use,  ayerments  that  all  the  swamp  lands 
apon  the  sale  of  which  said  funds  were  received,  were,  at  the  time  of 
such  sale,  situated  in  the  plaintiff  town,  and  none  of  them  within  the 
limits  of  the  defendant  town,  followed  by  a  general  averment  that  the 
money  bebnged  to  the  plaintiff,  construed  to  mean  that  said  lands  were 
within  the  limits  of  the  plaintiff  town  as  those  limits  existed  at  the  cam- 
mencement  af  the  action;  where  it  appeared  that  when  the  lands  were 
sdld,  the  plaintiff  town  included  the  whole  area  of  the  county. 

2.  The  want  of  any  averment  in  the  complaint  that  the  county  derk  made  a 

distribution  of  the  drainage  moneys  in  the  hands  of  the  county  treasurer, 
amongst  the  several  towns  of  the  county,  as  required  by  statute,  held, 
on  demurrer,  to  be  cured  by  an  averment  that  the  ocyjnty  treasurer 
dufy  passed  said  moneys  to  the  credit  of  the  plaintiff  town,  and  paid 
them  to  its  treasurer. 
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3.  Hie  laws  of  this  state  for  the  distribation  of  the  "drainage  fand'*  to  the 
towns  are  valid;  and  if  they  were  void  as  violating  the  trust  npon  which 
the  swamp  lands  were  granted  by  congress  to  the  state,  neither  a  town 
treasurer  who  reoetyed  them  as  sodi  treasurer  for  the  use  of  his  town, 
pursuant  to  those  laws,  nor  any  person  to  whom  he  unlawfully  trans- 
ferred them,  could  be  heard  to  delend  against  liability  to  the  town  there- 
for, on  the  ground  that  such  laws  were  invalid  (Bullwinkel  v,  GutUnbtrg^ 
17  Wis.,  583;  Cairns  v.  O'Bleness,  40  id.,  369);  and  an  order  of  the 
county  board  directing  such  town  treasurerto  pay  a  part  of  said  funds 
to  another  town  would  be  yoid,  and  no  protection  to  Uie  treasurer  or  to 
the  town  receiving  the  money  pursuant  thereto. 

APPEAL  from  the  Circuit  Court  for  Ashland  County, 
The  case  is  thus  stated  by  Mr.  Justice  Taylos: 
This  action  was  brought  by  the  appellant  town  to  recover 
of  the  respondent  the  sum  of  $10,000  of  drainage-fund  money, 
which  the  appellant  claims  belonged  to  it,  and  which  had  been 
unlawfully  received  by  and  appropriated  to  the  use  of  the 
respondent  town. 
The  complaint  contains  the  following  allegations: 
<^  1.  That  the  respective  parties  are  duly  organized  towns  of 
the  county  of  Ashland. 

"  2.  That  on  the  first  day  of  August,  1872,  the  county  treas- 
urer of  the  county  of  Ashland  received  from  the  commissioners 
of  school  and  university  lands  the  sum  of  $24,592,  money 
known  as  the  drainage  fund;  that  such  money  was  received 
by  said  commissioners  from  the  sales  of  lands  granted  to  this 
state  by  the  act  of  congress  entitled  ^  An  act  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the  swamp  lands 
within  their  limits,*  approved  September  28, 1850,  and  known 
as  swamp  and  overflowed  knds  lying  in  said  county  of  Ash- 
land, made  between  the  first  day  of  June,  1871,  and  the  first 
day  of  June,  1872;  and  that  such  money  was  paid  over  to  said 
county  treasurer  in  trust,  to  be  rendered  to  the  towns  in  which 
the  lands  lay  from  which  the  same  was  derived,  pursuant  to 
chapter  537,  Laws  of  1865,  and  chapter  151,  Laws  of  1869,  and 
acts  amendatory  thereof. 
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^^  3.  That  all  the  lands  bo  sold,  and  for  the  sale  of  which  the 
said  snm  of  $24,593  was  received  as  aforesaid,  were,  at  the 
time  said  sales  were  made,  situated  in  the  town  of  La  Pointe, 
and  none  of  said  lands  were  widiin  the  limits  of  the  town  of 
Ashland." 

The  other  allegations  of  the  complaint  show  that  the  com- 
missioners made  out  the  statement  of  the  lands  sold  in  said 
county  of  Ashland  within  the  year  aforesaid,  as  required  by 
law,  and  transmitted  and  filed  the  same  with  the  county  clerk 
of  the  said  county  of  Ashland,  and  that  said  certificate  shows 
that  all  tiie  lands  sold  were  situate  in  the  limits  of  the  town  of 
La  Pointe;  and  it  is  alleged  generally  that  all  the  money  be- 
longed to  said  town.  The  complaint  then  alleges  that  one 
George  A.  Stahl  was  the  county  treasurer  who  received  said 
money,  and  was  at  the  same  time  the  treasurer  of  said  town  of 
La  Pointe;  that  it  became  and  was  his  duty  to  pay  the  treas* 
urer  of  the  town  of  La  Pointe  the  whole  of  said  money;  that, 
in  the  execution  of  his  duty  in  that  respect,  he  duly  passed 
said  moneys  to  the  credit  of  the  plainti£F,  the  town  of  La 
Pointe,  and  entered  the  same  upon  his  books  as  such  treasurer 
of  the  plaintiff,  and  paid  the  same  in  fact  into  the  treasury  of 
the  plaintiff;  and  that  said  money  came  in  fact  into  the  actual 
possession  and  became  the  property  of  the  plaintiff.  The 
complaint  then  alleges  that  said  Stahl,  as  treasurer  of  said 
county,  as  well  as  of  the  plaintiff,  afterwards  transferred  and 
paid  over  to  the  town  treasurer  of  the  town  of  Ashland,  out  of 
said  sum  of  $24,592,  the  sum  of  $10,000,  and  that  such  pay- 
ment was  made  by  and  in  pursuance  of  a  resolution  or  order 
made  by  the  county  board  of  supervisors  of  Ashland  county, 
on  the  third  day  of  August,  1872;  that  said  order  was  wholly 
void,  and  a  gross  usurpation  of  unauthorized  power;  that  the 
town  treasurer  of  said  town  of  Ashland  received  said  sum  of 
$10,000  into  the  town  treasury  of  said  town,  and  for  the  pub- 
lic uses  of  said  town,  and  that  the  same  was  accepted  by  the 
town  board  of  said  town,  and  the  inhabitants  thereof,  as  a  part 
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of  the  public  money  of  said  town,  and  was  afterwards  paid  ont 
bj  said  town  treasurer  upon  orders  drawn  npon  him  by  the 
board  of  supervisors  of  said  town,  for  the  public  use;  that  the 
plaintiff  presented  a  duly  verified  account  for  said  sum  of 
$10,000  to  the  proper  board  of  auditors  of  said  town,  to  be 
audited,  settled  and  allowed;  and  that  said  board  disallowed 
the  whole  of  said  account,  and  no  part  of.  the  same  has  ever 
been  paid  to  the  plaintiff.  Judgment  is  demanded  for  the 
said  sum  of  $10,000,  and  interest  thereon  from  the  seventh 
day  of  October,  1872. 

To  this  complaint  the  defendant  town  filed  a  general  demurs 
rer,  alleging  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  circuit  court  sustained  the  demurrer; 
and  the  plaintiff  appealed  from  the  order. 

For  the  appellant,  there  was  a  brief  by  VUas  <&  Bryanty  and 
oral  argument  by  W.  F.  VUas. 

H.  N.  SetseTj  for  the  respondent 

Tatlob,  J.  1.  The  first  objection  taken  to  the  complaint  in 
this  court  by  the  learned  counsel  for  the  respondent  is,  that  it 
does  not  show  that  the  money  ever  belonged  to  the  town  of  La 
Pointe.  The  ground  of  this  objection  is,  that  when  the  lauds 
were  sold  from  which  the  money  was  derived,  the  town  of  La 
Pointe  covered  the  whole  area  of  the'county  of  Ashland  —  the 
town  of  Ashland  not  having  been  formed  or  organized  until 
after  such  sales  had  all  been  made,  viz.,  the  second  of  July,  1872 ; 
and  that  therefore  the  allegation  in  the  complaint  '^  that  all  the 
lands  so  sold  were,  at  the  time  said  sales  were  made,  situate  in 
said  town  of  La  Pointe,  and  none  of  such  lands  were  within 
tlie  limits  of  the  town  of  Ashland,"  does  not  show  that  none 
of  said  lands  were  situate  within  the  limits  of  the  town  of  Ash- 
land after  the  same  was  organized.  The  allegation  that  they 
were,  wh^i  sold,  within  the  limits  of  the  town  of  La  Pointe, 
might  be  strictly  true  at  the  time  when  they  were  sold,  as  at  that 
time  the  town  of  La  Pointe  covered  the  whole  county,  and  still 


Digitized  by 


Google 


AUGUST  TERM,  1879.  266 

The  Town  of  La  Pointe  vs.  The  Town  of  Ashland. 

they  might  be  within  the  limits  of  the  town  of  Ashland  after 
the  formation  of  such  town. 

We  are  inclined  to  hold  that  this  criticism  npon  the  mean- 
ing of  this  allegation  is  not  well  taken.  We  think  the  allega- 
gation  must  be  construed  as  relating  to  the  limits  of  the  towns 
as  they  existed  at  the  time  of  the  commencement  of  the  action, 
and  that  the  proper  construction  is,  that  the  lands  were  within 
the  limits  of  the  town  of  La  Pointe  as  then  bounded,  and  not 
within  the  limits  of  the  town  of  Ashland  as  then  bounded. 
The  further  allegation  in  the  complaint,  which  alleges  that  the 
descriptions  of  fdl  said  lands  in  the  certificate  of  the  commis- 
sioners show  them  to  be  situated  in  the  limits  of  the  town  of 
La  Pointe,  this  plaintiff,  removes  any  doubt  or  ambiguity  in 
the  previous  allegation;  as  the  latter  allegation  clearly  means 
the  town  of  La  Pointe  as  bounded  at  the  time  of  the  com- 
mencement of  the  action. 

The  want  of  an  allegation  in  the  complaint  that  the  county 
derk  of  the  county  made  a  distribution  of  the  said  sum  of 
$34,692  amongst  the  several  towns  of  the  county,  as  required 
by  section  11,  ch.  537,  Laws  of  1865  (sec  255,  R.  S.  1878),  is 
cured,  we  think,  by  the  general  allegation  that  the  county 
treasurer  duly  passed  said  moneys  to  the  credit  of  the  plaintiff 
town,  and  paid  the  same  in  fact  into  the  treasury  of  said  town, 
and  that  the  money  came  into  possession  of  said  town.  These 
allegations,  connected  with  the  other  allegations  showing  con- 
clusively that  the  plaintiff  town  was  entitled  to  receive  the 
whole  money,  show  with  sufficient  clearness  that  the  possession 
and  title  to  said  money  were  in  the  plaintiff  at  the  time  it  is 
alleged  to  have  been  unlawfully  paid  over  to  and  received  by 
the  defendant  town. 

There  is  no  dispute  between  the  parties  to  the  action  that, 
under  the  provisions  of  the  laws  of  this  state,  the  plaintiff  town 
isentitled  to  the  whole  sum  of  $24,592,  if  such  sum  was  received 
from  the  sales  of  swamp  and  overflowed  lands  situate  within 
the  limits  of  said  town  as  the  same  was  bounded  at  the  time 
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tiie  money  was  received  by  the  county  treasurer  from  the  oom- 
missioners  of  the  school  and  university  lands;  and,  as  we  under- 
stand the  allegations  of  the  complaint,  it  sufficiently  shows 
that  such  was  the  fact.  Kor  is  it  disputed  that  the  defendant 
town  is  liable  to  the  plaintiff  for  the  said  sum  of  $10,000 
received  by  it  and  appropriated  by  it  to  its  public  purposes, 
unless  we  shall  hold  that  the  whole  law  of  this  state  regulating 
the  distribution  of  the  moneys  derived  from  the  sale  of  the 
swamp  and  overflowed  lands  is  void. 

2.  It  is  insisted  by  the  learned  counsel  for  the  respondent, 
that  the  laws  of  this  state  regulating  the  distribution  of  the 
moneys  derived  from  the  sale  of  swamp  and  overflowed  lands 
are  void,  because  they  violate  the  provisions  of  the  act  of  con- 
gress donating  them  to  the  state.  If  such  laws  were  void  for 
that  reason,  still  we  are  of  the  opinion  that  the  defendant  could 
not  avail  himself  of  that  fact  as  a  defense  to  this  action. 

It  seems  to  us  quite  clear  that  the  treasurer  of  the  plaintiff 
town  could  not,  in  an  action  against  him  for  refusing  to  pay 
the  money  so  received  to  the  town  or  to  his  successor  in  office, 
have  defended  on  the  plea  tUat  the  laws  in  pursuance  of  the 
provisions  of  which  he  received  the  money  were  void,  because 
they  violated  the  trust  created  by  the  act  of  congress.  Hav- 
ing received  the  money  under  the  provisions  of  the  law,  foir 
the  use  of  the  town,  he  is  estopped  from  setting  up  that  the 
law  is  void.  He  must  hold  the  money  subject  to  the  provis- 
ions of  the  law  under  which  he  received  it,  until  he  has  been 
coerced  by  some  higher  and  superior  power  to  hold  the  same 
for  some  other  purpose.  Having  received  the  money  for  the 
use  of  his  town  as  a  public  officer,  he  cannot  convert  it  to  his 
own  use  and  set  the  town  at  defiance  on  the  plea  that  the  law 
under  which  he  received  it  was  void,  and  that  the  town  has 
therefore  no  right  to  the  money.  We  think  this  question  has 
been  settled  by  this  court  in  the  cases  of  Bullwinkel  v.  Crut- 
tenberg^  17  Wis.,  583,  and  Cairnn  v.  O^Bleness^  40  Wis.,  469. 

In  the  first  case  it  was  held  that  the  treasurer  of  the  town 
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must  pay  over  to  his  suooessor  in  office  all  moneys  collected  by 
him  as  snch  treasurer,  although  they  were  in  excess  of  the 
sums  authorized  by  law  to  be  collected  by  the  town.  This  the 
court  say  was  a  matter  between  the  town  and  the  taxpayer, 
and  not  between  the  treasurer  and  the  town.  He,  having  re- 
ceived the  money  in  his  capacity  as  treasurer  for  the  town, 
must  account  to  the  town  for  it. 

In  the  case  of  Ckimsv.  O^BlenesSy  the  treasurer  of  the  town 
refused  to  pay  over  money  collected  by  him  as  its  treasurer; 
and  one  ground  of  defense  was,  that  he  had  collected  the  money 
upon  the  tax  roll  without  having  any  warrant  directing  him  to 
collect  the  same.  Upon  this  point  the  chief  justice  says:  ^^  It 
appears  that  the  treasurer  collected  the  tax  without  a  warrant 
as  required  by  the  statute.  But  he  collected  it  for  the  town, 
virtvte  officii;  and,  having  done  so,  could  not  retain  the  money 
as  his  own  upon  the  ground  that  his  authority  was  imperfect. 
He  might  have  declined  to  collect  the  tax  without  warrant; 
having  collected  it  upon  the  tax  roll,  for  the  town,  he  could  not 
be  heard  to  claim  that  he  collected  it  for  himself."  The  same 
rule  has  been  sustained  to  its  full  extent  by  the  courts  of  Ver- 
mont and  Maine.  Town  of  Lyndon  v.  Miller y  36  Vt,  329; 
Inhabitants  of  TrescoU  v.  Moa/n^  50  Maine,  847. 

In  the  last  case  cited  the  court  say:  ''But  it  is  contended 
that  the  proceedings  of  the  town  were  irregular,  informal  and 
illegal.  This  is  manifestly  true.  It  is  not  often  that  such  a 
medley  of  irregularities  is  exhibited  in  the  proceedings  of  our 
municipal  corporation^.  But  the  question  is.  Are  these  irreg- 
ularities of  such  a  character  as  to  exonerate  the  defendants  from 
paying  over  money  which  they  have  collected  by  virtue  of 
these  proceedings  from  the  citizens,  and  to  which  they  have  no 
title,  equitable  or  legal?  The  authorities,  as  well  as  every 
moral  principle,  negative  such  a  proposition.''  So,  in  the  case 
at  bar,  had  the  action  been  against  the  town  treasurer  of  the 
town  of  La  Pointe  to  compel  him  to  pay  over  this  money  to 
his  successor,  he,  having  received  the  same  for  the  use  of  his 
VoL.XLVII.~17 
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town,  by  virtue  of  his  office  as  town  treasurer,  would  not  be 
permitted  to  allege  that  the  law  under  which  he  received  it  was 
void.  Having  received  the  money  as  the  treasurer  of  the 
town,  he  must  account  to  the  town  for  it,  unless  he  can  show, 
as  above  stated,  that  he  has  been  lawfully  compelled,  by  some 
superior  power  or  authority,  to  pay  it  over  for  some  other  law- 
ful purpose. 

We  think  the  defendant  town  can  have  no  better  title  to  re- 
tain this  money  than  the  treasurer  from  whom  it  was  received. 
The  order  of  the  county  board,  directing  the  payment  of  this 
money  to  the  defendant  town,  was  simply  void,  and  conferred 
no  authority  on  the  treasurer  of  the  plaintiff  town  to  pay  over 
the  money,  nor  upon  the  defendant  town  to  receive  it.  For 
the  purposes  of  this  demurrer,  the  defendant  town  mnst  be  held 
to  have  known,  when  it  took  and  used  the  $10,000,  that  it  had 
no  right  to  receive  the  same,  and  that  the  treasurer  of  the 
plaintiff  had  no  right  to  pay  the  same  over  to  it;  and,  having 
received  the  money  and  appropriated  it  to  the  public  uses  of 
the  town,  it  must  respond  to  the  plaintiff. 

But  we  do  not  think  the  laws  of  the  state  upon  the  subject 
of  the  distribution  of  the  moneys  derived  from  the  sale  of  the 
swamp  and  overflowed  lands  are  void  because  they  violate  the 
trust,  if  any  there  be,  imposed  upon  the  state  by  the  act  of 
congress  granting  the  same  to  the  state.  That  part  of  the  act 
of  congress  which  is  supposed  to  limit  the  power  of  the  state 
in  the  distribution  of  such  funds,  reads  as  follows:  ^That 
the  proceeds  of  said  lands,  whether  from  sale  or  direct  appro- 
priation in  kind,  shall  be  applied  exclusively,  as  far  as  neces- 
sary, to  the  purpose  of  reclaiming  said  lands  by  means  of 
levees  and  drains  aforesaid," 

The  power  to  decide  what  part  of  the  proceeds  of  the  sales 
of  these  lands,  or  of  the  lands  themselves,  it  is  necessary  to 
appropriate  for  the  purposes  of  their  drainage  and  reclama- 
tion, must  be  vested  in  the  legislature  of  the  state,  as  there  is 
no  other  authority  in  the  state  which  can  determine  that  qnes- 
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tion.  This  was  intimated  very  gtrongly  by  this  coart  in  Stats 
V.  Hastings,  11  Wis.,  448,  453.  The  title  to  these  swamp 
lands  is  vested  in  the  state  by  virtue  of  the  grant  made  by 
congress.  The  state  has  fall  power,  therefore,  to  sell  and 
transfer  the  lands,  and  no  trust  fastens  upon  or  follows  the 
lands.  The  trust  imposed  by  the  act  is  a  personal  one,  and  is 
obligatory  only  upon  the  state. 

The  supreme  court  of  the  United  States  say,  in  regard  to 
the  trust  created  upon  the  donation  of  lands  to  the  state  for 
the  support  of  schools:  "The  trusts  created  by  these  com- 
pacts relate  to  a  subject,  certainly  of  universal  interest,  but 
of  municipal  concern,  over  which  the  power  of  the  state  is 
plenary  and  exclusive.  In  the  present  instance  the  grant  is 
to  the  state  directly,  without  limitation  of  its  power,  though 
there  is  a  sacred  obligation  imposed  on  the  public  faith." 
Cooper  V.  Eoherta^  18  How.,  173, 182.  In  Dunklin  County  v. 
The  District  County  Court  of  Di^rtklin  County^  23  Mo.,  449, 
the  supreme  court  of  Missouri  held  that  the  trust  created  by 
the  act  of  congress  granting  the  swamp  lands  to  tiie  state  was 
a  personal  trust  reposed  in  the  public  faith  of  the  state,  and 
not  a  property  trust  fastened  upon  the  land. 

In  Barrett  ^.  Brooks^  21  Iowa,  144,  the  supreme  court  of  the 
state  of  Iowa  held:  firsts  that  under  said  act  of  congress  the 
fee-simple  title  to  the  swamp  lands  passed  to  the  state,  and 
the  legislature  might  dispose  of  the  same;  and  second^  that 
the  United  States  is  the  only  party  which  can  enforce  the  trust 
coupled  with  said  grant,  to  apply  tlie  funds  arising  from  the 
sale  of  such  lands  "  exclusively,  as  far  as  necessary,  to  the  pur- 
pose of  reclaiming  the  lands."  It  cannot  be  enforced  on  the 
application  of  a  private  citizen.  In  this  last  case  the  super- 
visors of  the  county,  under  the  authority  of  a  law  of  the  state, 
appropriated  $7,000  of  the  swamp-land  fund  to  aid  in  the 
building  of  bridges  in  the  oounty.  A  citizen  undertook  to 
restrain  such  appropriation,  on  the  ground  that  it  was  a  diver- 
sion of  the  fund  from  the  purposes  contemplated  by  the  act  of 
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congress.  Judge  Dillon,  who  delivered  the  opinion  of  the 
court,  saja:  ^^The  United  States  is  the  donor.  Admit  that 
the  state  or  the  countj  holds  the  lands  charged  with  a  trust 
to  apply  the  proceeds,  as  far  as  necessary,  to  the  reclamation 
of  said  lands:  who  can  enforce  this  trust?  The  United  States 
might.  But  it  seems  to  us  that  it  would  never  do  to  allow  a 
single  citizen  to  allege  that  certain  drainage  is  necessary  in 
his  neighborhood,  or  in  the  county,  and  permit  him  to  main- 
tain a  bill  to  settle  this  as  a  judicial  question.  The  court  will 
then  be  obliged  to  receive  testimony  touching  the  question 
whether  all  necessary  drains  and  levees  in  the  county  have 
been  constructed  for  the  reclamation  of  swamp  and  overflowed 
lands.  The  United  States,  in  this  grant,  deals  with  the  states, 
and  not  with  counties  or  individuals.  If  the  United  States 
is  satisfied  with  the  disposition  which  the  state  has  made,  or 
authorized  to  be  made,  of  these  lands,  individual  citizens  must 
remain  content."  The  same  doctrine  is,  in  substance,  held  by 
the  supreme  court  of  the  United  States  in  Schulenberg  v. 
Harrimanj  21  Wall.,  44. 

In  Supervisors  v.  Staters  Attorney^  31  111.,  6S,  78,  79,  the 
supreme  court  of  the  state  of  Illinois  hold  that  the  grant  of 
the  swamp  lands  to  the  states  was  absolute,  and  that  the  act 
did  not  even  impose  a  trust  upon  the  state  to  apply  the  pro- 
ceeds of  the  same  to  their  reclamation;  and  that  the  state 
had  the  power  and  right  to  dispose  of  such  proceeds  for  any 
purpose  which  the  legislature  should  determine  was  for  the 
interest  of  the  state.  And  in  the  same  case  the  court  holds 
that  if  a  trust  was  imposed  by  the  act  of  congress^  there  was 
no  way  to  enforce  it  unless  the  United  States  should  interfere. 
The  same  doctrine  was  reiterated  in  Newell  v.  SupermaarSy 
37  111.,  263. 

These  authorities  fully  support  the  position  that  the  legis- 
lature have  full  power  to  dispose  of  the  proceeds  of  the  sales 
of  swamp  lands,  at  least  as  against  everybody  except  the 
United  States;  and  that  no  person  or  corporation  can  be  per- 
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mitted  to  avoid  any  reeponsibility  which  has  been  assnmed 
under  the  laws  of  the  state  in  regard  to  the  proceeds  of  the 
sales  of  these  lands,  on  the  ground  that  such  proceeds  are 
appropriated  to  a  use  which  is  not  aathorized  by  the  grant  of 
congress,  or  which  is  in  violation  of  the  trust  imposed  upon 
the  state  by  such  act. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  farther  proceedings  according  to 
law. 


WooDEUFF  and  another  vs.  King. 

Reykbsal  of  Judgment.    (1)  No  reversal  for  irregularity  in  the  order  of 

evidence.    (5)  Nor  for  defect  in  instructione,  not  pr^udicialto  appellant. 

(6)  Nor  for  repeating  inetrucHons  to  jury,  on  their  return  into  court. 
Fabthsbship.     (3)  Chattel  mortgage,  of  firm  property,  hy  one  partner. 

(4)  Effect  of  prior  dissolution:  What  notice  required. 
Replbvtn:    Verdict.    (7)  When  value  of  plaintiff* s  special  interest  need 

not  he  found. 

1.  Eiroar  in  admitting  an  instroment  in  evidence  withoat  proc^  o£  its  execu- 

tion, is  cored  by  subeeqnent  ^rooi  of  soch  execution,  admitted  without 
oljection. 

2.  Possession  of  a  negotiable  note  is  prima  facie  evidence  of  ownership;  and 

the  transfer  of  a  note  secured  by  mortgage  carries  with  it  the  security, 
without  formal  assignment. 

3.  One  partner  may  execute  a  chattel  mortgage  of  tho  firm  property  to  secure 

a  partnership  debt,  without  the  consent  of  his  copartner;  and  his  attach- 
ing a  seal  to  the  instrument,  being  unnecessary,  wUl  not  aSect  its  validity. 

A.  Where,  on  the  dissolution  of  the  firm  of  A.  &  6.,  A.  became  owner  of 
certain  chattels  formerly  belonging  to  the  firm,  a  subsequent  mortgage 
of  such  chattels  in  the  firm  name  by  B.  would  conv^  no  title,  if,  prior 
thereto,  the  mortgagee  had  personal  notice  of  the  dissolution,  or  due 
public  notice  thereof  had  been  given. 

5.  The  instructions  given  herein,  taken  together,  contcuning  a  full  and  cor- 
rect expression  d  the  law  as  above  stated,  and  any  defect  in  single  in- 
stcuctions  not  being  such  as  oonld  have  misled  the  jury  to  the  appellant^s 
pr^udice,  such  defect  is  not  ground  of  reversaL 
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6.  It  is  not  error  for  the  court,  upon  the  coming  in  of  the  joiyfor  that  pur- 

pose, to  read  its  instructions  to  them  a  second  time,  in  order  to  satisfy  one 
or  all  of  the  joiy  as  to  the  true  state  of  the  law  upon  the  issues  before 
them. 

7.  In  replevin,  where  plaintiff,  daiming  as  mortgagee,  has  acquired  and  re- 

tains possession  by  giving  the  statutoiy  bond,  a  verdict  in  his  &yor, 
finding  him  entiUod  to  the  possession,  need  not  determine  the  value  of 
his  special  interest  Warner  v.  Hunl,  30  Wis.,  200,  and  earlier  cases 
in  this  court,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Bepleviu,  commenced  in  February,  1878,  by  Charles  E.  and 
AdeUert  If.  Woodruff  for  horses,  the  possession  of  which 
plaintiffs  claim  by  virtue  of  a  chattel  mortgage  executed  to 
James  H.  Woodruff,  by  Woodruff  &  Grist,  to  secure  the  note 
of  that  firm  for  $232,  dated  November  8, 1877,  payable  De- 
cember 23, 1877.  Plaintiffs  were  sons  of  James  H.  Wood- 
ruff. Another  Charles  E.  Woodruff,  brother  of  James  H. 
Woodruff,  testified  that  in  November,  1877,  he  was  one  of  the 
firm  of  Woodruff  k  Grist,  and  as  such  executed  the  note  and 
mortgage  in  question  to  secure  a  debt  of  that  firm.  Defend- 
ant claimed  to  own  the  horses  by  purchase  from  Grist  in  De- 
cember, 1877.  Grist  testified  for  the  defendant,  among  other 
things,  that  the  partnership  between  him  and  Woodruff  was 
dissolved  in  1876,  and  that  the  note  and  mortgage  were  exe- 
cuted without  his  knowledge. 

It  was  admitted  that  plaintiffs  had  duly  acquired  possession 
of  the  property  from  the  officer,  and  retained  the  same.  The 
other  evidence  need  not  be  stated. 

One  of  the  instructions  given  by  the  pourt  is  recited  in  the 
opinion.  The  court  further  instructed  the  jury  that  if  the 
partnership  had  not  been  dissolved,  and  the  horses  were  the 
property  of  the  firm,  either  partner  could  mortgage  them  in 
the  name  of  the  firm  to  secure  a  bona  fide  firm  debt;  that  if 
the  firm  did  not  owe  the  debt  for  which  the  note  and  mort- 
gage were  given,  those  instruments  were  void;  that  a  former 
partner  neglecting  to  give  public  notice  of  a  dissolution  of  the 
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partnership,  is  liable  to  one  who  contracts  with  his  copartner 
upon  the  credit  of  the  firm,  and  who  has  no  notice  of  the  dis* 
solntion;  and  that  if,  at  the  time  of  the  making  of  the  note 
and  mortgage  in  question,  the  firm  of  Woodruff  &  Grist  were 
legally  indebted  to  the  mortgagee  to  the  amoant  of  tbe  note; 
if  the  partnership  had  been  previously  dissolved,  but  it  had 
been  i^reed  at  the  time  of  such  dissolution  that  Grist  was  to 
have  all  the  personal  property  and  pay  all  the  debts  of  the  firm ; 
if  the  mortgage  was  on  file  in  the  proper  ofiice  at  the  time  of 
the  sale  of  the  horses  to  defendant;  and  if  the  mortgagee 
and  the  plaintiffs  had  no  notice  of  the  dissolution  of  the  co- 
partnership or  of  the  assignment  of  the  property  to  Grist  — 
then  they  must  find  for  the  plaintiffs. 

There  ivas  a  verdict  for  the  plaintiffs,  that  they  were  entitled 
to  the  possession  of  the  property,  the  value  of  which  was 
assessed  at  $300;  and  nominal  damages  were  also  assessed  in 
their  favor.  The  judgment  was  that  plaintiffs  retain  posses- 
sion of  the  property,  and  recover  the  nominal  damages,  with 
costs.    From  this  judgment  the  defendant  appealed. 

For  the  appellant,  there  was  a  brief  by  Jenkins  &  Bolandj 
and  oral  argument  by  Mr.  Jenkins. 

For  the  respondent,  there  was  a  brief  by  ZT.  JHcAardson^ 
and  oral  argument  by  J.  JU.  Bingham. 

Obton,  J.  The  first  error  complained  of,  that  the  note  and 
mortgage,  the  foundation  of  the  plaintiffs'  title,  were  received 
in  evidence  without  proof  of  their  execution  —  if  error  it  was, 
which  we  do  not  decide,  —  was  cured  by  the  testimony  of 
Charles  £.  Woodruff,  taken  immediately  thereafter,  and  re- 
'ceived  without  objection,  in  proof  of  their  execution.  Zim- 
memum  v.  Fairbanks  35  Wis.,  368;  McPhersonv.  RockweUj 
87  Wis.,  169. 

The  objection  that  the  assignment  of  the  mortgage  to  and 
the  ownership  of  the  note  and  mortgage  by  the  respondents 
were  not  proved,  cannot  be  very  intelligently  considered,  on 
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accoant  of  the  absence  of  the  note  and  any  copy  of  it  from  the 
evidence  and  papers  in  this  conrt  It  is  conceded  that  there 
was  no  formal  assignment  of  the  mortgage,  although  it  was 
proved  that  the  respondents  had  purchased  the  note  and  mort- 
gage from  James  H.  "WoodrnflF,  the  mortgagee,  for  value;  and 
their  transfer,  therefore,  depends  upon  the  negotiability  of  the 
note.  It  was,  however,  claimed  and  insisted  by  the  counsel  of 
the  respondents,  upon  the  argument,  that  it  was  negotiable, 
and  this  fact  wss  either  admitted  or  not  denied  by  the  counsel  of 
the  appellant;  so  that  it  will  be  assumed  that  it  was,  and  this 
disposes  of  the  objection;  for  the  possession  and  production 
of  the  note,  so  negotiable,  by  the  respondents,  were  prima 
facie  or  presumptive  evidence  of  its  ownership  by  them 
(Story  on  Prom.  Notes,  §  381),  and  the  transfer  of  the  note 
carried  with  it  the  mortgage  security.  Croft  v.  BunsteVy  9 
Wis.,  503;  Bice  v.  Crihl,  12  Wis.,  179. 

The  point  made  that  Charles  E.  Woodruff,  one  of  the  copart- 
nership of  Woodruff  &  Grist,  could  not  so  execute  the  chattel 
mortgage,  even  to  secure  a  partnership  debt,  without  the  con- 
sent of  his  copartner,  is  not  well  taken.  The  authorities  upon 
the  direct  question  here  presented  are  nearly  if  not  quite  uni- 
form in  favor  of  such  right.  Herman  on  Chattel  Mortgages, 
§  118,  and  cases  cited  in  note  4;  MiUon  v.  MoaheTj  7  Met, 
244;  PuTviance  v.  Sutherland^  2  Ohio  St,  478;  Sweetzer  v. 
Meady  5  Mich.,  107.  And  these  last  named  authorities  are 
also  dear  and  to  the  point  that  the  attachment  of  a  seal  to  the 
chattel  mortgage  would  not  affect  such  right,  because  unneces- 
sary to  such  an  instrument  It  was  claimed  upon  the  trial  that, 
before  the  note  and  mortgage  were  executed,  the  firm  of 
Woodruff  &  Grist  had  dissolved,  and  all  the  personal  property 
of  the  concern,  including  the  horses  in  dispute,  became  the 
individual  property  of  Grist,  who  sold  the  horses  to  the  appel- 
lant; and  it  was  shown  that  the  mortgage  was  duly  filed  in 
the  town  clerk's  office  long  before  such  sale.  It  was  there- 
fore an  important  question,  whether  any  public  notice  or  per- 
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9onal  notice  of  Bach  diseolation  had  been  given  before  the 
execution  of  the  mortgage,  bo  as  to  charge  the  mortgagee, 
James  H.  Woodruffi 

The  coart  below  charged  the  jury,  in  respect  to  this  qnes- 
tion:  ^  If  the  evidence  in  this  case  satisfies  yon  that  the  co- 
partnership between  Woodruff  and  Grist  has  ceased  to  exist 
by  mutual  consent  of  the  members  thereof;  that  the  public 
had  received  notice  of  such  dissolution;  and  that  a  part  of 
the  conditions  of  such  dissolution  was  that  the  horses  in  ques- 
tion had  been  assigned,  sold  and  delivered  to  the  defendant  as 
his  property  —  then  the  partner  Woodruff  bad  no  right  to  en- 
camber  the  same  by  chattel  mortgage."  The  learned  judge 
probably  intended  by  defendant^  the  partner  Grist,  the  vendor 
of  the  property.  Exception  is  taken  to  that  part  of  the 
iostruction  in  italics. 

This  instruction,  if  objectionable  at  all,  must  be  so  because 
of  its  being  too  favorable  to  the  appellant;  for  the  jury  are 
instructed  to  find  for  the  defendant,  if  they  find  the  facts  men- 
tioned, and  that  a  public  notice  of  the  dissolution  had  been 
given,  whether  personal  notice  of  such  dissolution  was  given 
to  the  mortgagee  or  not,  before  taking  the  mortgage. 

But,  favorable  or  unfavorable  to  the  appellant,  his  learned 
counsel  contends  that  it  was  erroneous  because  it  did  not  ex- 
press the  whole  law  upon  the  subject  of  such  notice,  and  in- 
clude both  public  and  personal  notice.  This  objection  is 
fully  met  by  other  parts  of  the  charge,  which  give  protection 
to  the  mortgagee  only  if  he  had  no  notice  whatever,  either 
public  or  personal,  of  the  dissolution;  as  in  the  language  of 
the  third  instruction,  "neglecting  to  give  public  notice,"  and 
"who  has  no  notice;"  and  of  the  fourth  instruction,  "and  the 
plaintiff  herein  had  no  notice  of  the  dissolution."  The  in- 
structions, taken  together,  contain  a  full  and  correct  expression 
of  the  law  upon  the  subject 

The  jury  coming  into  court  and  asking  that  the  charge  of 
the  court  be  again  read  to  them  (whether  for  the  purpose 
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of  instruction  npon  the  law  to  one  or  all  of  them),  which  is 
complained  of  here  as  error,  is  a  practice  not  only  commcm, 
bnt  approved  by  all  authorities. 

The  only  remaining  question  to  be  dis]x>sed  of  is,  whether 
the  verdict  is  incomplete  and  insufficient  in  not  finding  the 
mortgage  interest,  and  the  value  of  the  special  property  of 
the  res]x>ndents  in  the  property  taken  by  the  writ  The 
respondents  have  possession  of  the  property,  having  given  the 
bond  required  by  the  statute,  and  recovered  upon  all  the 
issues,  and  of  course  there  was  no  return  <^  the  property 
awarded.  The  doctrine  established  by  this  court,  in  analogy 
to  the  practice  in  a  justice's  court  in  this  form  of  action,  is, 
that  when  a  return  of  the  property  may  be  awarded  as  an 
alternative  with  judgment  for  its  value,  then,  and  then  only, 
the  interest  of  the  successful  party  should  be  ascertained,  in 
fixing  the  value  of  his  special  property  which  is  to  be  the 
limit  of  such  judgment  Booth  v.  AblemaUy  20  Wis.,  21; 
Battia  V.  Hamlin^  22  Wis.,  669;  and  Warner  v.  BurUy  30 
Wis.,  200.  This  practice  cannot  be  extended  to  a  case  like 
this,  where  the  plaintiffs  were  entitled  to  the  possession  of 
the  property  under  the  chattel  mortgage,  to  be  disposed  of  by 
them  according  to  the  terms  of  the  mortgage,  and  according 
to  law,  to  satisfy  the  mortgage  debt,  or  the  part  thereof 
remaining  unpaid,  whatever  it  may  be. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 
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Hall  vs.  Thk  City  of  Chippewa  Falls. 

CiTT  Chartbb:  Assessmenta  for  street  improvements.     (1)  Steps  required 
to  charge  adjoining  lots.    (2)  lAqhility  of  city, 

1.  A  dfy  charter  prorides  that  ereiy  resolation  introduced  into  the  common 

oonncil  for  giading  and  graveling  a  street  at  the  expense  of  adjoining 
lots,  shall  he  referred  to  a  committee,  and  shall  not  he  adopted  within 
foorteen  days  after  its  introdoction,  nor  within  ten  days  after  the  pro- 
ceedings relative  thereto  at  the  time  of  its  introduction  have  been  pub- 
lished in  the  oflKcial  paper ;  and  that  when  the  council  determine  to  make 
such  an  improvement,  they  shall  cause  to  be  made  and  filed  with  the 
city  derk  certain  estimates,  before  the  work  is  ordered.  Held^  that 
compliance  with  each  (^  these  requirements  is  a  condition  precedent  to 
the  tiability  of  acydning  lots  iat  such  woik. 

2.  Where  work  of  the  kind  above  described  was  ordered  and  contracted  to 

be  done  at  the  expense  <A  adjoining  lots,  without  taking  the  necessary 
steps  to  charge  the  lots:  Held^  that  the  contractor  cannot  recover  from 
the  dty,  under  a  charter  which  declares  that  *'  in  no  event,  when  work 
IS  ordered  to  be  done  at  the  expense  of  any  lot,  shall  the  dty  be  held 
responsible  on  account  thereoi** 


APPEAL  from  the  Oircait  Conrt  for  Chippewa  Connty. 

Action  for  work  done  by  plaintiff  nnder  contract  with  the 
defendant  city,  in  grading,  claying  and  graveling  a  street  in 
said  dty.  The  complaint  alleges,  among  other  things,  that  the 
contract  between  plaintiff  and  the  city  (which  is  not  set  out  in 
fall)  was  entered  into  in  August,  1874;  and  that  in  November, 
1874,  certificates  of  said  work  were  issued  to  plaintiff,  which 
are  set  out  at  length,  and  recite  the  making  of  said  contract 
under  authority  of  ch.  169  of  1873,  the  approval  and  accept- 
ance of  the  work  by  the  mayor,  street  committee  and  city  sur- 
veyor, its  value,  and  the  fact  that  it  was  chargeable  to  and  a 
lien  upon  certain  lots  in  said  city.  The  complaint  then  further 
alleges,  that  no  part  of  said  sum  has  been  paid;  that  the  whole 
amount  thereof,  with  interest  from  November  28,  1874,  is 
due  plaintiff  from  said  city;  and  that  the  certificates  are  void, 
and  not  a  lien  upon  the  lots  therein,  for  the  following  reasons: 
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(1)  Because  there  has  never  been  any  land  in  said  city  corre- 
sponding to  the  descriptions  in  said  certificates.  (2)  Because 
the  resolution  providing  for  the  work  done  by  plaintiff  was 
passed  on  the  day  of  its  introduction  by  an  aflSrmative  vote  of 
less  than  two-thirds  of  the  members  of  the  common  council,  and 
before  the  proceedings  of  the  council  relative  thereto  had  been 
published  in  the  official  papers  of  said  city,  and  were  never  re- 
ferred to  any  committee,  and  no  estimate  was  made  of  the 
expense  thereof  or  of  the  amount  to  be  assessed  on  the  lots 
abutting  on  said  street,  or  of  the  number  of  cubic  yards  to  be 
filled  or  excavated,  etc.,  prior  to  the  time  when  said  grading 
was  ordered  to  be  done,  nor  was  any  such  estimate  filed  with 
the  city  clerk.  (3)  Because  ^^  no  ordinance,  resolution,  order, 
by-law  or  proceeding  was  ever  passed  or  adopted,  or  contract 
let,  made  or  awarded  "  for  such  work  "  at  the  expense  in  whole 
or  in  part  of  the  lots  or  any  of  them  abutting  or  fronting  on 
said  street.''  (4)  Because  ^'  none  of  the  laws  or  ordinances, 
regulations,  resolutions  or  by-laws  "  providing  for  said  work 
was  passed  by  an  affirmative  vote  by  a  majority  of  the  common 
council,  or  signed  by  the  mayor,  or  duly  published.  (6)  Because 
no  notice  of  the  time  or  place  for  receiving  bids  for  such  work 
was  ever  published  in  any  official  paper  of  said  city.  It  is 
further  alleged  that  before  the  commencement  of  the  action 
payment  of  the  amount  was  demanded  of  and  refused  by  the 
city,  plaintiff  accompanying  such  demand  with  an  offer  to  fiur* 
render  the  certificates;  that  the  common  council  of  said  city 
has  persistently  refused  to  have  the  amounts  of  said  certificates 
assessed  upon  the  lands  described  therein,  and  plaintiff  has 
thus  been  prevented  from  collecting  the  same;  and  that,  until 
after  full  performance  of  the  contract  on  his  part,  plaintiff 
had  no  knowledge  of  the  several  failures  of  duty  on  the  part 
of  the  city  officers,  which  rendered  the  certificates  invalid. 

A  demurrer  to  the  complaint  as  not  stating  a  cause  of  ac- 
tion, was  overruled,  and  defendant  appealed  from  the  order. 

C.  J.  WiUse,  for  the  appellant,  contended,  1.  That  defend- 
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ant'3  charter  (Laws  of  1873,  ch.  169,  Bubch.  I,  sec.  1)  confers 
upon  it  in  general  terms  the  power  to  make  contracts;  that 
this  authorized  the  city  to  make  all  such  contracts  as  were 
necessary  to  effect  the  purposes  for  which  the  municipality  was 
created  (Hodges  v.  Buffalo^  2  Denio,  112;  Dillon  on  M.  0., 
2d  ed.,  §  648);  and  that  one  of  these  purposes  was  to  put  and 
keep  the  streets  in  a  proper  condition  for  travel,  as  appears  by 
subd.  28,  sec.  3,  subch.  Y  of  the  same  act,  which  authorizes 
,tbe  common  council  '^  to  lay  out,  make,  open,  keep  in  repair 
.  .  .  any  highways,  streets,  lanes  and  alleys,"  etc.  2.  That 
the  provision  of  the  charter  which  declares  that,  ^^  in  no  event, 
where  work  is  ordered  to  be  done  at  the  expense  of  any  lot  or 
parcel  of  land,  shall  the  city  be  held  responsible,"  has  no  ap- 
plication to  the  issue  made  on  this  demurrer,  because  the  com- 
plaint expressly  negatives  the  idea  that  the  work  in  this  case 
was  ordered  to  be  done  at  the  expense  of  any  lot  or  parcel  of 
land  abutting  or  fronting  on  the  street  on  which  such  work 
was  done.  8.  That  the  provision  just  cited  is  invalid,  as  an 
attempt  to  relieve  a  particular  corporation  from  its  liability 
under  the  general  rule  of  law,  in  consequence  of  the  negligent, 
fraudulent  or  otherwise  unlawful  acts  of  its  officers  or  agents. 
Durkee  v.  JanesvUle^  28  Wis.,  464;  Hinckav.  Milwaukee^  46 
id.,  659. 

For  the  respondent,  there  was  a  brief  by  Jenkma  dh  Bolandj 
and  oral  argument  by  Mr.  Jerikma. 

Cole,  J.  According  to  the  allegations  of  the  complaint,  it 
is  very  certain  that  the  common  council  never  took  the  steps 
prescribed  by  the  city  charter,  which  were  essential  to  make 
the  expense  of  grading,  claying  and  graveling  West  street 
chargeable  on  the  adjoining  lots.  The  charter  provides  that 
every  resolution  for  doing  such  work  at  the  expense  of  the 
lots,  on  being  introduced,  shall  be  referred  to  some  appropriate 
committee,  and  shall  not  be  adopted  sooner  than  fourteen  days 
from  the  introduction  thereof,  nor  until  ten  days  after  the  pro- 
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oeedings  of  tlie  coancil  relative  thereto,  at  the  meeting  at 
which  such  resolution  was  introduced,  shall  have  been  pub- 
lished in  the  official  paper.  Section  1,  sub-chap.  XI  of  chap. 
169,  Laws  of  1873.  Again,  the  charter  requires  that  whenever 
the  common  council  determines  to  make  an  improvement  of 
that  character,  they  shall  cause  to  be  made  an  estimate  of  the 
whole  expense  thereof,  and  the  amount  to  be  assessed  and 
charged  to  each  lot,  and  the  number  of  cubic  yards  to  be  filled 
or  excavated  in  front  of  each  lot;  and  such  estimate  must  be. 
filed  in  the  office  of  the  city  clerk  for  the  inspection  of  the 
parties  interested,  before  the  work  is  ordered  to  be  done.  Sec- 
tion 9,  ch.  XL  It  was  necessary  that  the  common  council 
should  comply  with  these  requirements  of  the  charter  in  order 
to  charge  the  lots  with  the  expense  of  the  work.  This  court 
has  often  decided  that  the  taking  of  each  step  as  prescribed 
was  essential,  and  amounted  to  a  condition  precedent  to  mak- 
ing the  lot  liable.  See  Mdssing  v.  Ames^  Treasurer^  etCy  87 
Wis.,  645,  and  cases  cited  in  the  opinion;  bIso^  Pound  v. 
Supervisors  of  Chippewa  County^  48  Wis.,  63. 

The  complaint  avers  and  shows  that  these  and  other  provis- 
ions of  the  charter  were  not  complied  with  on  the  part  of  the 
common  council;  and  it  follows,  of  course,  that  the  adjoining 
lots  were  not  chargeable  with  the  work.  And  because  of  this 
failure  of  the  common  council  to  make  the  lots  chargeable,  it 
is  insisted  that  the  city  is  under  obligation  to  pay  for  it  The 
difficulty,  however,  with  this  position  is,  that  there  is  a  further 
clause  of  the  charter  which  declares  that  whenever  any  work 
has  been  done  under  a  contract  of  the  character  of  that  men- 
tioned in  the  complaint,  the  contractor  shall  be  entitled  to  cer- 
tain certificates,  etc.,  but  that  ^^  in  no  event,  where  work  is 
ordered  to  be  done  at  the  expense  of  any  lot  or  parcel  of  land, 
shall  the  city  be  held  responsible  for  or  on  account  thereof,  or 
for  any  proceedings  for  the  collection  of  the  pay  thereof." 
Section  12,  ch.  XI.  It  is  impossible  to  hold,  in  the  face  of  this 
provision,  that  the  city  is  liable  to  pay  for  the  improvement 
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on  the  facts  stated.  See  Eilert  v.  City  of  OahJcoshy  14  Wis., 
687;  Whalm  v.  City  of  La  Crosse,  16  Wis.,  270;  Finney  v. 
City  of  Oshkoah,  18  Wis.,  210;  Fletcher  v.  City  of  Oshkosh, 
id.,  229;  Second  Caee^  id.,  233.  The  case  of  Fletcher  v.  City 
of  Oehkosh  is  a  direct  authority  on  the  point  we  are  consider- 
ing. The  charter  of  the  city  of  Oshkosh  contains  precisely  the 
same  provision  on  this  snbject  as  the  one  in  the  charter  of 
the  defendant  city.  The  holder  of  a  street  commissioner's  cer- 
tificate for  work  done  upon  the  street  there  sought  to  charge 
the  city,  after  a  reasonable  time  had  elapsed  for  collecting  the 
assessment  out  of  the  lots,  with  the  payment  of  the  work. 
Mr.  Justice  Paine,  in  delivering  the  opinion  of  the  court,  says: 
^  We  know  of  no  rule  of  construction,  and  certainly  the  coun- 
sel cited  no  case,  that  could  justify  a  court  in  thus  overriding 
a  plain  provision  of  law.  Whoever  contracts  for  this  kind  of 
work,  or  deals  in  these  certificates  under  such  a  charter,  takes 
the  risk  of  collecting  his  money  in  the  manner  provided,  with 
a  right  to  resort  to  the  appropriate  remedy  to  compel  the  officers 
to  whom  it  is  entrusted  to  discharge  their  duties;  and  he  can- 
not come  into  a  court  and  ask  to  hold  the  city  liable,  in  the 
teeth  of  a  provision  which  informed  him  at  the  outset  that  the 
city  should  in  no  event  be  liable." 

These  remarks  are  deemed  sufficient  to  dispose  of  the  ques- 
tion as  to  any  geaenfl  liability  of  the  city  to  pay  for  the  work. 
It  must  be  presumed  that  the  plaintiff  contracted  with  the  city 
with  full  knowledge  of  this  provision  in  its  charter,  which  ex- 
onerated it  from  all  obligation  to  pay  for  such  improvements. 
But  it  is  said  that  the  case  made  by  the  complaint  does  not 
fall  within  the  provision,  for  the  reason  that  the  work  was  not 
ordered  to  be  done  at  the  expense  of  the  adjoining  lots.  But 
all  the  allegations,  especially  the  certificates  set  out  in  the 
complaint,  negative  this  position,  and  show  that  the  common 
council  attempted  to  charge  the  adjoining  lots  with  the  ex- 
pense of  the  work.  Indeed,  we  find  no  provision  in  the  char- 
ter whidi  authorized  the  city  to  make  such  improvements 
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except  at  the  expense  of  lot-owners.  Whether  the  city,  in  the 
absence  of  this  provbion,  would  be  liable  for  the  work,  is  a 
question  we  need  not  consider. 

In  Allen  v.  The  City  of  JaneevUley  86  Wis.,  408,  the  city 
had  power  under  its  charter  to  contract  for  the  improvement 
of  streets  at  the  general  expense  of  the  city,  and  there  was  no 
provision  exempting  it  from  liability  on  that  ground.  In  that 
case  it  was  held  liable  as  a  matter  of  course. 

It  is  objected  that  the  provision  exempting  the  city  from  lia- 
bility is  invalid,  within  the  doctrine  laid  down  in  Durkee  v. 
The  City  of  JanewUU,  28  Wis.,  464,  and  HincJca  v.  The  CUy 
of  Mihoatikeey  46  Wis.,  659.  But  the  principle  and  reason  of 
these  decisions  have  no  application  to  the  case  at  bar;  for  all 
persons  contracting  with  the  city  to  make  these  improvements 
are  chargeable  with  knowledge  of  its  exemption  from  liability 
to  pay  under  its  charter.  Besides,  the  provision  is  a  very  com- 
mon one  in  the  charters  of  the  cities  of  this  state.  In  what- 
ever view,  therefore,  we  regard  the  case,  we  are  constrained  to 
hold  that  the  complaint  states  no  cause  of  action. 

By  the  Court.  —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings. 


Sbtmoub  vs.  Layoooe  and  others. 

Pledob.    (1)  When  sati^fitetioH  of  mortgage  valid  agamei  pledgee. 
EmrBT  OF  JuDOMBNT.    (2)  When  entry  qf  judgment  wUhout  formal  order 
therefor^  not  error. 

1.  Where  the  advances  to  secure  which  a  note  and  mortgage  were  trans- 
ferred as  collaterals  have  been  paid*  a  subsequent  satis&ction  of  the 
mortgage  npon  the  record,  by  the  mortgagee,  is  valid,  altfaoaghthe 
mortgagor,  when  he  paid  the  note  and  procured  the  satisfaction  to  be 
entered,  knew  that  the  instruments  had  been  so  transferred. 
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2.  In  an  equitable  actioii,  where  the  ooart,  by  its  written  oonclonons  of  law 
on  file  in  the  action,  declares  which  party  is  entitled  to  judgment,  and 
what  jndgrment  he  is  entitled  to,  a  jadgment  entered  by  the  clerk  in 
acocndance  with  snch  decision  will  not  be  reversed  for  want  of  a  formal 
order  directing  its  entiy.  Stahl  v.  G<ttzenberger,  45  Wis.,  121,  and 
Wadswwih  o.  WUlard,  82  id.,  238,  distingoished. 

APPEAL  from  the  Circuit  CSourt  for  Chippewa  Ooantv. 

ActioQ  to  foreclose  a  mortgage  on  real  estate,  executed  by 
the  defendants  Henry  Layoock  and  wife  to  one  Winans,  to 
secure  the  payment  of  a  promissory  note  for  $3,700,  and  ten 
per  cent,  interest,  made  by  Henry  Layoock  to  Winans  or 
order,  dated  July  22, 1872,  and  payable  one  year  after  date. 

The  complaint  alleges  an  assignment  of  the  note  and  mort- 
gage before  maturity,  by  Winans  to  the  plaintiff^  the  note 
having  been  so  transferred  by  indorsement  in  the  usual  way. 
It  also  alleges  a  wrongful  satisfaction  of  record  of  the  mort- 
gage. It  prays  that  the  satisfaction  be  annulled  and  set 
aside,  and  for  the  usual  judgment  of  foreclosure  and  sale. 

The  defendants  Louycock  answered,  in  effect  denying  such 
transfer  and  assignment,  and  alleging  payment  of  the  mort- 
gage debt  to  Winans,  and  the  execution  by  him  of  a  satisfac- 
tion of  the  mortgage,  January  13, 1876,  duly  recorded  on  the 
same  day. 

The  following  facts  were  proved,  and  were  found  by  the 
court:  The  defendant  worked  for  Winans,  the  mortgagee,  and 
paid  him  some  money,  after  the  note  and  mortgage  were 
given.  In  the  fall  of  1874  there  seems  to  have  been  an  ac- 
counting between  them  concerning  such  work  and  money,  and 
it  was  found  that  the  same  amounted  to  more  than  the  mort- 
gage debt.  It  seems,  also,  that  there  was  an  understanding 
between  them  that  the  same  should  be  applied  to  the  payment 
of  such  debt  The  satisfaction  of  January  13, 1876,  was  exe- 
cuted by  Winans  pursuant  to  that  understanding. 

In  April,  1878,  Winans  indorsed  Uie  note,  and  delivered  the 
same,  with  the  mortgage,  to  the  plaintiff,  a  banker,  as  coUat- 
VoL.XLVn.-18 
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eral  security  for  certain  f atare  credits  which  he  was  to  have 
at  the  plaintiff's  bank.  There  was  no  written  assignment  of 
the  mortgage.  At  that  time  Winans  had  overdrawn  his  ac- 
count at  the  bank  $800  to  $1,000.  He  continued  to  do  busi- 
ness with  the  plaintiff  through  the  bank,  and,  during  the 
ensuing  five  years,  paid  into  the  bank  over  $30,000.  The 
balance  of  his  account  was  sometimes  in  favor  of  the  bank^ 
and  at  other  times  in  favor  of  Winans,  but  it  does  not  seem 
that  the  account  was  ever  stated  or  adjusted  between  them. 

December  4, 1875,  the  plaintiff  accepted  a  draft  drawn  on 
him  by  Winans  for  $1,000,  payable  one  year  after  sight,  with 
ten  per  cent  interest;  and  June  27, 1876,  he  accepted  another 
draft  for  $2,000,  also  drawn  on  him  by  Winans,  payable  in  six 
months,  with  like  interest  These  acceptances  were  for  the 
accommodation  of  Winans,  and  the  plaintiff  paid  the  drafts  at 
maturity. 

These  two  drafts  represent  the  whole  amount  of  Winans' 
indebtedness  to  the  plaintiff,  all  other  credits  given  him  by 
the  plaintiff  having  been  f  ally  paid.  « 

The  principal  questions  litigated  on  the  trial  were:  1.  Did 
Laycock  know  when  he  paid  the  mortgage  debt  —  that  is, 
when  he  accounted  with  Winans  in  the  fall  of  1874, —  that 
the  note  and  mortgage  had  been  transferred  by  Winans!  2. 
Were  the  note  and  mortgage  transferred  to  the  plaintiff  as 
security  for  all  the  future  overdrafts  of  Winans,  without 
regard  to  the  time  when  made! 

The  findings  of  fact  answer  both  questions  in  the  negative. 
The  finding  on  the  last  question  is  as  follows: 

^'  10.  That  shortly  after  said  Winans  received  said  note  and 
mortgage  from  Layoocky  he  delivered  the  same  to  the  plaintiff 
as  collateral  security,  for  the  purpose  of  securing  to  the  plaint- 
iff the  payment  of  about  $800,  tlien  due  plaintiff  from 
Winans,  and  also  to  secure  plaintiff  from  overdrafts  that 
might  be  made  by  Winans  on  plaintiff's  bank  during  the 
summer  of  1873." 
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The  conclusions  of  law  are  all  in  &vor  of  the  defendants. 
The  last  conclusion  is  as  follows: 

^  That  the  plaintiff  is  not  entitled  to  a  judgment  of  fore- 
closure and  sale,  but  that  the  defendants  Henry  Layoock  and 
Emma  Layeoaky  his  wife,  are  entitled  to  judgment  in  this 
action,  that  this  action  be  dismissed,  and  that  said  note  and 
mortgage  be  delivered  up  to  said  Henry  Layoock^  and  that  the 
defendant  Laycock  have  judgment  for  the  costs  and  disburse- 
ments." 

Without  further  order  of  the  court,  the  clerk  entered  judg- 
ment for  the  defendants  as  indicated  in  the  above  conclusions 
of  law.    The  plaintiff  appealed  from  the  judgment 

The  cause  was  submitted  for  the  appellant  on  briefs  of  </. 
8.  Carr. 

For  the  respondents,  there  was  a  brief  bj  Bingham  cb  Pierce^ 
and  oral  argument  by  Mr.  Bingham. 

Ltok,  J.  1.  The  proof  is  conclusive  that  all  of  the  indebt- 
edness of  Winans,  the  mortgagee,  to  the  plaintiff,  down  to 
December  4, 1875,  the  date  of  the  first  acceptance,  has  been 
fully  paid.  If  the  note  and  mortgage  in  suit  were  transferred 
to  the  plaintiff  as  collateral  for  credits  given  bj  him  to  Winans 
during  the  season  of  1873  only,  the  title  to  the  securities  re- 
verted to  Winans  upon  payment  of  his  indebtedness  to  the 
plidntiff  contracted  during  that  season,  and  the  plaintiff  has  no 
further  interest  in  them.  In  that  event,  the  satisfaction  of  the 
mortgage  executed  by  Winans  is  .operative  to  discharge  it 
Moreover,  if  the  tenth  finding  of  fact  is  upheld,  it  is  conclusive 
against  the  plaintiff's  right  to  maintain  this  action;  and  it  is 
not  material  that  the  defendant  Henry  Laycodc  had  notice  of 
the  transfer  of  the  securities  to  the  plaintiff,  if  he  had  such 
notice. 

The  evidence  discloses  but  one  negotiation  between  Winans 
and  the  plaintiff  in  respect  to  the  transfer  of  the  note  and  mort- 
gage, and  that  occurred  when  the  securities  were  delivered  to 
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the  ktter  in  the  spring  of  1873.  The  only  testimony  of  the 
terms  on  which  the  securities  were  so  transferred,  is  that  given 
by  the  plaintiffs  cashier,  F.  D.  Barnett,  who  negotiated  on  be- 
half of  the  plaintiff  with  Winans  for  the  transfer.  He  testi- 
fies  that  the  plaintiff  was  present  at  the  negotiation ;  but  neither 
the  plaintiff  nor  Winans  (both  of  whom  testified  in  the  case) 
gave  any  testimony  on  the  subject. 

On  his  examination  in  chief,  JBamett  testified  that  he  nego- 
tiated the  transaction  in  April  or  May,  1873;  that  the  note  and 
mortgage  were  transferred  to  the  plaintiff  to  secure  an  exten- 
sion of  credit  at  plaintiff's  bank  to  Winans;  and  that  such  ex- 
tension was  the  privilege  to  draw  checks  on  the  bank  to  the 
amount  of  the  note.  On  his  cross-examination  he  sums  up  the 
whole  transaction  as  follows: 

"  "Winans  came  in  just  before  he  was  going  down  to  run  lum- 
ber for  the  season  on  the  Mississippi,  and  placed  the  note  in 
my  hands  with  the  remark  that  he  wanted  to  leave  it  with  me 
as  collateral  for  his  account  or  credit  that  he  expected  he  would 
have  or  wanted  of  us  during  the  time  he  was  gone,  or  until  he 
should  settle  up  with  the  bank;  and  we  replied  that  we  would 
accept  it.  We  did  not  look  over  the  account  with  Winans  to 
see  how  we  stood. 

"  Ques.  Has  Mr.  Winans  paid  any  portion  of  this  amount? 
An8.  Well,  he  may  have  paid  it,  but  the  account  has  been 
open  ever  since.  It  has  been  a  running  account  with  the  bank 
ever  since.  It  has  been  in  and  out  both  ways.  Winans  has 
not  paid  the  account  for  which  the  note  and  mortgage  were 
pledged.  He  has  paid  as  much  as  the  note  and  mortgage 
amounted  to,  and  more  too." 

The  foregoing  is  substantially  the  whole  evidence  of  the 
terms  upon  which  the  securities  were  transferred. 

The  transaction  was  at  Chippewa  Falls.  Winans  was  about 
going  down  to  run  lumber  for  the  season  on  the  Mississippi. 
His  proposition,  accepted  by  the  plaintiff,  was  to  leave  the  note 
with  the    plaintiffs  cashier  or   bank   as  collateral  for  his 
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(Winans')  aooonnt  or  credit  that  he  expected  he  woald  have  or 
wanted  "  during  the  time  he  was  gone;  '^  that  is,  during  the 
season  for  running  lumber  in  1873.  TbiB  seems  very  clear. 
The  proposition  that  the  securities  should  be  so  held  *<  until 
Winans  should  settle  up  with  the  bank/'  does  not  necessarily 
signify  anything  more  than  that  the  plaintiff  or  his  agent 
should  hold  them  until  Winans  should  pay  the  indebtedness  to 
secure  which  they  were  pledged.  We  do  not  perceive  how  it 
can  be  construed  as  extending  the  security  to  debts  contracted 
after  the  time  specified. 

In  view  of  his  other  testimony,  the  statement  of  the  wit- 
ness that  "  Winans  has  not  paid  the  account  for  which  the 
note  and  mortgage  were  pledged,"  must  be  regarded  as  his 
construction  of  the  contract  to  which  he  testifies,  rather  than 
as  a  statement  of  fact. 

Entertaining  these  views  of  the  evidence,  we  cannot  disturb 
the  tenth  finding  of  fact.  The  debt  which  the  note  and  mort- 
gage were  transferred  to  secure  having  been  fully  paid,  the 
plaintiff  cannot  maintain  this  action. 

2.  The  judgment  was  entered  by  the  clerk  without  any 
formal  order  of  the  court  directing  him  to  do  so.  This  is 
alleged  to  be  irregular  practice,  and  is  assigned  as  error  on  the 
authority  of  Wadsworth  v.  Willardy  22  Wis.,  238,  and  JStahl 
V.  GotzenbergeTy  45  Wis.,  121. 

The  proposition  decided  in  nTadsworth  v.  WUlard  is,  that 
a  judgment  by  confession,  without  action,  must  be  signed  by 
a  judge  or  court  commissioner,  and  is  void  without  such  sig- 
nature. In  the  other  case,  an  action  in  equity  had  been  tried 
as  a  legal  action,  and  the  clerk  entered  judgment  upon  a  ver- 
dict without  any  order  or  finding  of  the  court  We  reversed 
the  judgment  so  entered,  on  the  ground,  as  stated  by  Mr.  Jus- 
tice Tatlob  in  the  opinion,  that  '*  in  equitable  actions,  where 
the  issues  must  be  determined  by  the  court,  the  clerk  has  no 
authority  to  enter  judgment  until  the  court  has  in  some  way 
declared  what  the  nature  of  the  judgment  shall  be,  and  then 
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the  clerk,  as  tbe  mere  hand  of  the  conrt,  enters  upon  the 
records  the  judgment  so  declared." 

In  the  last  conclusion  of  law  the  court  declared  its  judg- 
ment in  this  case,  and  we  think  that  is  sufficient  authority  to 
the  clerk  to  enter  the  judgment  so  declared,  although  the  court 
made  no  express  order  directing  him  to  do  so. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 


The  Statb  vs.  Doztateb. 
Jurisdiction  of  state  over  tribal  Indians, 

1.  The  juriBdiction  of  a  state,  when  not  reetricted  by  existing  treaties  with 

Indian  tribes,  or  by  the  act  admitting  such  state  into  the  Union,  and 
except  so  &r  as  it  is  restricted  by  the  authority  of  congress  under  the 
federal  constitution  to  ^*  regulate  commerce  with  the  Indian  tribes,**  ex- 
tends to  all  members  d  such  tribes  within  the  territorial  limits  oi  the 
state. 

2.  The  criminal  laws  ci  this  state  apply  to  the  Indians  on  their  reservations 

within  the  state;  and  the  circuit  court  for  Brown  county  has  jurisdiction 
of  all  violations  of  such  laws  committed,  whether  by  Indians  or  others,  in 
the  Oneida  reservation,  which  is  included  within  the  boundaries  of  that 
county  as  fixed  by  law. 

CERTIFIED  on  exceptions  from  the  Circuit  Court  for 
Brown  County. 

The  case  is  stated  in  the  opinion. 

The  cause  was  submitted  on  the  brief  of  John  J.  Tracy  for 
the  defendant,  and  that  of  the  Attorney  General  for  the  state. 

Defendant's  counsel  contended,  that  if  the  omission  of  the 
legislature  to  except  the  members  of  the  Oneida  nation,  on 
its  reservation,  from  the  operation  of  our  criminal  statutes, 
makes  them  liable  to  tiie  penalties  therein  described,  then  the 
omission  to  except  them  from  the  operation  of  our  civil  laws 
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must  work  the  same  result  Against  this  view  of  the  author- 
ity of  the  state  legislature  and  of  the  effect  of  the  statutes, 
counsel  argued  substantially  as  follows:  L  In  the  treaty  of 
December  2, 1794,  the  Oneidas  are  styled  a  <^  nation."  In  the 
treafy  of  1784  with  the  "  Six  Nations,"  it  is  provided  that  the 
^  Oneida  Nation  "  shall  be  secured  in  the  possession  of  the 
lands  on  which  they  are  settled;  the  treaty  of  1789  again  con- 
firms the  ^Oneida  Nation  "  in  the  possession  of  its  lands;  and 
the  treaty  of  Nov.  11, 1794,  confirms  the  "  Oneida  Nation  ^ 
in  possession  of  the  lands  held  by  it  by  virtue  of  treaties  with 
the  state  of  New  York;  and  it  codes  to  the  United  States  the 
right  to  make  a  wagon  road  through  the  Indian  territory. 
7  U.  S.  Stats,  at  Large,  pp.  15, 83, 44, 47-8.  Prior  to  1825,  the 
Oneida  Indians  had  left  the  state  of  New  York,  and  established 
themselves  on  territories  including  their  present  reservation, 
which  had  been  ceded  to  them  by  the  Menomonees.  7  U.  S. 
Stats,  at  Large,  p.  272;  p.  274,  art  VIIL;  pp.  242-3, 650.  By 
the  treaty  of  February  8, 1831,  the  Menomonees  ceded  to  the 
United  States,  for  the  use  of  the  New  York  Indians,  territory 
including  that  now  held  by  the  Oneidas.  By  that  treaty  the 
Menomonee  nation  claimed  nearly  all  of  Wisconsin  and  Mich- 
igan. 7  U.  S.  Stats,  at  Large,  p.  345,  par.  6.  This  treaty  was 
modified  by  the  U.  S.  Senate,  and  a  new  treaty  was  made  Octo- 
ber 27, 1882,  ceding  to  the  United  States  for  the  New  York 
Indians,  lands  including  the  present  Oneida  reservation. 
7  U.  S.  Stats.,  405-7.  On  the  last  page  cited,  the  preamble 
recites  that  George  B.  Porter, "  the  agent  of  the  United  States,'* 
after  failing  in  one  object,  ^^  endeavored  to  procure  the  assent 
of  the  said  chiefs  and  head  men  of  the  Menomonee  nation  to 
the  best  practicable  terms  short  of  those  proposed  by  the  sen- 
ate; "  and  that,  ^^  after  much  labor  and  pains,  entreaty  and 
persuasion,''  he  obtained  the  consent  of  the  Menomonees  to 
certain  terms.  Following  this  treaty  (p.  409)  is  a  request  from 
the  New  York  Indians  that  the  same  may  be  ratified,  because 
they  believed  that  the  terms  proposed  were  the  best  that  could 
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be  obtained  from  the  Meaomonees.  In  1838,  the  present 
Oneida  reservation  was  provided  for;  and  it  is  declared  that 
these  lands  are  to  be  held  as  other  Indian  lands  are  held.  T  U. 
S.  Stats,  at  Large,  556.  The  treaties  with  the  Menomonees 
show  how  complete  was  the  right  which  the  United  States 
recognized  them  as  having  in  their  lands.  The  act  of  congress 
establishing  the  territorial  government  of  Wisconsin,  contains 
a  proviso, 'Hhat  nothing  in  tliis  act  contained  shall  be  con- 
strued to  impair  the  rights  of  per$on  or  property  now  apper- 
taining to  any  Indians  vrithin  the  said  territory,  so  long  as  such 
rights  shall  remain  unextinguished  by  treaty  between  the 
United  States  and  such  Indians,  or  to  impair  the  obligations 
of  any  treaty  now  existing  between  the  United  States  and  such 
Indians,  or  to  impair  or  anywise  to  affect  the  authority  of  the 
United  States  to  make  any  regulations  respecting  such  Indians, 
their  lands,  property  or  other  rights,  which  it  would  have  been 
competent  to  the  government  to  make  if  this  act  had  never 
been  passed."  As  to  the  treaties  above  cited,  counsel  con- 
tended that  they  recognize  the  Oneida  tribe  of  Indians  as  an 
independent  nation,  whose  territory  the  United  States  have  no 
right  to  intrude  upon,  except  as  the  right  is  expressly  conceded 
by  treaty;  and  that  none  of  them  concede  to  the  general  gov- 
ernment any  right  to  interfere  Mrith  that  nation  in  its  manage- 
ment of  its  internal  concerns  according  to  its  laws  and  customs. 
Counsel  also  cited  The  Cherokee  Nation  v.  Georgia^  5  Pet., 
1,  and  WoTceeter  v.  Oeorgia,  6  id.,  515,  and  quoted  at  length 
from  the  prevailing  opinions  in  those  cases,  as  establishing  the 
doctrine  that  an  Indian  nation,  living  on  its  own  reservation, 
though  within  the  bounds  of  a  state,  while  not  a  ^^  foreign 
state  "  so  as  to  be  entitled  to  sue  in  the  courts  of  the  United 
States,  is  yet  a  distinct  political  community,  with  the  right  of 
self-government,  dependent  on  no  other  power  in  the  manage- 
ment of  its  internal  concerns,  punishing  offenses  under  its  own 
laws,  and  possessed  of  exclusive  authority  within  its  own  ter- 
ritorial boundaries.    In  support  of  the  same  view  he  also 
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cited  the  language  of  Kent,  J.,  in  Gooddl  v.  Jackaonj  20 
Johns.,  693. 

The  Attorney  General^  as  to  the  general  authority  of  the 
state  over  all  places  within  its  territorial  limits,  cited  the  first 
section  of  the  enabling  act,  the  first  section  of  the  act  admit- 
ting this  state  into  the  Union,  and  sees.  1,  4,  ch.  1,  R  8.  He 
contended  that  the  criminal  jurisdiction  of  a  state  is  coextensive 
with  its  legidative  power,  or  in  other  words  with  its  territory 
(U.  S.  V.  BevanSj  8  Wheat,  386-7);  and  as  to  the  general 
criminal  jurisdiction  of  the  circuit. courts,  he  cited  sec  8,  art. 
YII  of  the  state  constitution.  He  also  contended  that  the 
title  to  the  tracts  of  land  in  the  reservation  is  in  the  United 
States  (Treaty  of  1827,  art.  Ill,  7  U.  S.  Stats,  at  Large,  304); 
and  that  they  are  expressly  ^^  subject  to  such  regulations  and 
alteration  of  tenure  as  congress  and  the  president  of  the  United 
States  shall  from  time  to  time  think  proper  to  adopt"  Treaty 
of  1831,  art  I,  7  U.  S.  Stats,  at  Large,  342.  After  observing 
that  the  reservation  in  question  lies  near  to  the  city  of  Green 
Bay,  is  from  twelve  to  fifteen  miles  in  length  by  from  eight  to 
ten  miles  in  breadth,  and  is  within  Brown  and  Outagamie 
counties,  and  that  the  inhabitants  of  those  two  counties  nearly 
surround  it,  and  have  daily  intercourse  with  the  Indians  resi- 
dent upon  it,  and  that  a  railroad  connecting  distant  parts  of 
the  state  runs  through  the  reservation,  he  cited,  as  to  the  juris- 
diction of  the  state  over  crimes  committed  within  such  a  res- 
ervation, U.  S.  V.  Wordy  McCahon,  199;  U.  S.  v.  Stahly  id., 
206;  Clay  v.  The  State,  4  Kans.,  49;  U.  S.  v.  Ciena,  1  Mc- 
Lean, 265;  U.  8.  v.  Bailey ^  id.,  234;  U.  S.  v.  Sa-coo-da^oty 
1  Abb.,  U.  8.,  386;  J^tate  v.  Foreman,  8  Yerg.,  256-318; 
Qddwell  V.  State,  1  Stew.  &  Port,  327;  State  v.  Taesels, 
Dudley  (Ga.),  229;  State  v.  Ta-cha^na^tah,  64  N.  C,  614.  He 
also  distinguished  the  case  of  Worcester  v.  Georgia,  in  which 
the  statute  of  Georgia  was  in  conflict  with  an  act  of  congress. 

Taylob,  J.    The  defendant  was  tried  upon  an  information 
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for  adultery,  in  the  circuit  court  for  Brown  county  in  this  state, 
and  found  guilty  by  the  verdict  of  the  jury.  The  proof 
showed,  and  it  was  admitted  upon  the  trial,  that  the  adultery 
was  committed  at  the  house  of  the  defendant  and  within  the 
limits  of  the  Oneida  reservation;  that  the  defendant  was  an 
Oneida  Indian,  and  a  member  of  the  tribe  of  the  Oneidas 
living  on  said  reservation;  and  that  the  woman  with  whom  he 
committed  the  adultery  was  a  married  woman,  not  an  Indian 
or  a  member  of  the  tribe. 

After  the  conviction,  the  defendant  moved  to  set  aside  the 
verdict,  on  the  following  grounds:  ^^That  the  said  alleged 
crime,  as  charged  in  the  information,  was  committed  within 
the  territorial  limits  of  the  said  Indian  reservation,  and  out  of 
and  beyond  the  jurisdiction  of  said  court,  and  not  within  the 
county  of  Brown  or  elsewhere  within  the  jurisdiction  of  said 
court;  that  the  defendant,  at  the  time  of  his  arrest  for  said 
alleged  crime,  was  at  his  house  upon  the  Oneida  Indian  reserva- 
tion, and  not  within  either  the  criminal  or  civil  jurisdiction  of 
said  court,  or  of  the  state  of  Wisconsin;  that  the  state  ought 
not  to  maintain  said  action  against  him,  because  of  his  being 
an  Indian  and  a  member  of  the  Oneida  nation  of  Indians;  that 
various  treaties  have  from  time  to  time  been  made  and  entered 
into  by  the  government  of  the  United  States  with  the  Chip- 
pewa, Winnebago,  Menomonee,  and  Oneida  nations  of  Indians, 
whereby  the  Oneida  reservation  of  lands  was  set  apart  as  a 
home  for  said  Ooeida  nation  of  Indiaus,  and  said  reservation 
has  been  held  by  them  as  such  reservation  ever  since  the  year 
1825,  which  treaties  have  been  duly  ratified  by  the  senate  of 
the  United  States;  and  that,  by  the  tei^s  of  said  treaties  and 
the  laws  of  the  United  States,  the  government  of  the  United 
States  granted  to  them  their  present  territorial  reservation, 
acknowledging  said  Oneida  nation  to  be  a  sovereign  nation, 
and,  by  virtue  of  such  treaties  and  laws  of  the  United  States, 
the  Oneida  nation  are  authorized  and  empowered  to  govern 
themselves  according  to  their  own  usages  and  customs;  that 
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said  Indians  are  under  the  protection  of  the  United  States,  and 
are  free  from  any  right  of  legislative  interference  by  the  state; 
that  by  the  said  treaties  and  laws  of  the  United  States,  passed 
for  the  protecting  and  governing  of  the  varions  Indian  tribes 
on  the  frontiers,  the  Oneida  Indian  reservation  of  land  has 
been  set  off  and  guarantied  to  them  for  a  home,  all  of  which 
treaties  and  laws  are  existing  treaties  and  laws  at  this  day  in 
full  force;  and  that  the  treaties  and  laws  of  the  United  States 
contemplate  that  the  Indian  territory  is  completely  separate 
from  that  of  the  states,  over  which  Indian  territory,  and  the 
Indians  therein,  the  state  law  has  no  force." 

Other  grounds  were  alleged  why  the  verdict  should  be  set 
aside;  but  the  foregoing  sufficiently  shows  the  ground  of  ex- 
ceptions in  the  case.  The  circuit  judge  refused  to  set  aside 
the  verdict,  and  the  defendant  filed  exceptions  under  the  stat- 
ute, and  the  same  are  certified  to  this  court. 

The  Oneida  reservation  is  within  the  boundaries  of  the  state 
of  Wisconsin,  and  also  within  the  boundaries  of  Brown  county, 
as  fixed  by  law. 

The  exception  presents  the  grave  questions:  j!/t%t^  whether 
the  state  is  powerless  to  punish  an  act  which  is  declared  a  crime 
by  the  laws  of  this  state,  if  such  act  be  committed  within  the 
limits  of  the  Oneida  reservation  in  this  state;  and  seeond, 
whether  an  Indian  belonging  to  the  Oneida  tribe  or  nation,  and 
living  upon  such  reservation,  can  be  punished  by  the  laws  of 
this  state  for  any  crime  committed  by  him  within  the  limits  of 
such  reservation. 

In  order  to  deprive  the  state  of  its  power  to  exercise  one  of 
the  most  important  attributes  of  sovereignty — the  punishment 
of  crime,  the  protection  of  the  lives,  persons  and  property  of 
those  within  its  borders,  and  the  preservation  of  peace  and  good 
order  in  every  part  of  the  state,  —  the  party  alleging  the  want 
of  such  power  must  show  most  clear  and  incontrovertible  rea- 
sons why  such  power  should  not  be  assumed  and  exercised. 

In  order  to  exempt  these  Indians,  living  upon  their  reserva- 
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tion  within  this  state,  from  the  jurisdiction  of  its  courts  and 
laws,  it  must  either  appear  that  the  territory  npon  which  they 
reside  is  no  part  of  this  state;  or  that,  although  such  territory 
is  a  part  of  the  state,  the  Indians  are  an  independent  nation 
and  not  subject  to  its  laws;  or  that,  by  reason  of  some  treaty 
existing  between  them  and  the  United  States,  the  state  has  no 
authority  to  extend  its  laws  over  them. 

Notwithstanding  the  many  controversies  over  the  question 
as  to  how  far  the  Indian  tribes  within  the  boundaries  of  the 
United  States  are  distinct  communities,  having  a  kind  of  inde* 
pendent  national  existence,  still  we  are  of  the  opinion  that  as  to 
those  tribes  living  outside  of  the  boundaries  of  any  of  the  states, 
the  government  of  the  United  States  has  always  claimed  and 
exercised  the  right  to  legislate  for  them,  and  to  extend  the  laws 
of  the  United  States  over  the  territory  occupied  by  them. 

Though  in  some  respects  the  United  States  have  treated 
them  as  distinct  peoples,  and  have  from  time  to  time  made 
treaties  with  them,  yet  in  no  case  have  they  treated  them  as 
foreign  nations.  If  the  United  States  have  accorded  to  tliem 
any  of  the  attributes  of  a  nation,  it  has  been  limited  always  by 
the  express  qualification  that  they  were  within  and  under  the 
power  and  jurisdiction  of  the  United  States,  and,  as  was  said 
in  the  case  of  The  Cherokee  Nation  v.  The  State  of  Georgia^ 
5  Peters,  1,  by  Chief  Justice  Mabshall,  in  commenting  upon 
the  peculiar  relations  of  the  Indian  trib^  to  the  United  States: 
^^The  condition  of  the  Indians  in  relation  to  the  United  States 
isj.perhaps,  unlike  that  of  any  other  two  peoples  in  existence. 
In  general,  nations  not  owing  a  common  allegiance  are  foreign 
to  each  other.  But  the  relation  of  the  Indians  to  the  United 
States  is  marked  by  peculiar  and  cardinal  distinctions,  which 
exist  nowhere  else."  He  then  goes  on  to  show  that  all  the 
territory  occupied  by  the  Indians  is  admitted  to  be  within  the 
United  States,  and  within  its  jurisdictional  limits,  and  the 
ultimate  right  to  the  soil  of  the  lands  occupied  by  the  tribes 
is  claimed  by  the  United  States,  and  tlien  adds:  <'  It  may  well 
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be  doubted  whether  those  tribes  which  reside  within  the 
acknowledged  boundaries  of  the  United  States  can,  with  strict 
accuracy,  be  denominated  foreign  nations.  Thej  may,  more 
correctly  perhaps,  be  denominated  domestic  dependent  nations. 
They  occupy  a  territory  to  which  we  assert  a  title  independent 
of  their  will,  which  must  take  effect  in  point  of  possession 
when  their  right  of  possession  ceases.  Meanwhile  they  are  in 
a  state  of  pupilage.  Their  relation  to  the  United' States  resem- 
bles that  of  a  ward  to  his  guardian.  .  .  .  They  and  their 
country  are  considered  by  foreign  nations,  as  well  as  by  our- 
selves, as  being  completely  under  the  sovereignty  and  domin- 
ion of  the  United  States^  and  any  attempt  to  acquire  their 
lands  or  to  form  a  political  connection  with  them  would  be 
considered  by  all  as  an  invasion  of  our  territory  and  an  act  of 
hostility."  Justice  Johnson,  in  the  same  case,  asks  the  ques- 
tion: ^  By  what  attributes  is  the  Cherokee  nation  identified 
with  other  states?  The  right  of  sovereignty  was  expressly 
assumed  by  Great  Britain  over  their  country  at  the  first  taking 
possession  of  it,  and  has  never  since  been  recognized  as  in 
them,  otherwise  than  as  dependent  upon  the  will  of  a  superior. 
The  right  of  legislation  is  in  terms  conceded  to  congress  by 
the  treaty  of  Hopewell  [a  treaty  made  with  the  Cherokees], 
whenever  they  choose  to  exercise  it;  and  the  right  of  soil  is 
held  by  the  feeble  tenure  of  hunting  grounds,  and  acknowl- 
edged on  all  hands  snbject  to  a  restriction  to  sell  to  no  one  but 
the  United  States.  .  .  .  They  have  in  Europe  sovereign  and 
demi-sovereign  states,  and  states  of  doubtful  sovereignty.  But 
this  state,  if  it  be  a  state,  is  still  a  grade  below  them  all;  for 
not  to  be  able  to  alienate  without  permission  of  the  remainder- 
man or  lord,  places  them  in  a  state  of  feudal  dependence." 

In  the  same  case  Justice  Baldwin  says  (p.  49):  "While  the 
different  nations  of  Europe  respected  the  rights  of  the  natives 
as  occupants,  they  asserted  the  ultimate  dominion  to  be  in 
themselves,  and  claimed  and  exercised,  as  a  consequence  of  this 
ultimate  dominion,  the  power  to  grant  the  soil  while  yet  in 
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the  possession  of  the  natives.  These  grants  have  been  under- 
stood by  all  to  convey  a  title  to  the  grantees  sabject  only  to 
the  Indian  right  of  ocoapanoy.  ...  I  feel  it  my  dnty  to 
apply  them  to  this  case.  They  are  in  perfect  accordance,  with 
those  on  which  the  governments  of  the  united  and  individnal 
states  have  acted  in  all  their  changes;  they  were  asserted  and 
maintained  by  the  colonies  before  they  assumed  independence. 
While  dependent  themselves  on  the  crown,  they  exercised 
all  the  rights  of  dominion  and  sovereignty  over  the  terri* 
tory  occupied  by  the  Indians;  and  this  is  the  first  assertion  by 
them  of  rights  as  a  foreign  state  within  the  limits  of  a  state. 
If  their  jurisdiction  within  their  boundaries  has  been  unques- 
tioned until  this  controversy — if  rights  have  been  exercised 
which  are  directly  repugnant  to  those  now  claimed,  —  the 
judicial  power  cannot  divest  the  states  of  rights  of  sovereignty, 
and  transfer  them  to  the  Indians,  by  decreeing  them  to  be  a 
nation,  a  foreign  state  preexisting  and  with  rightful  jurisdic- 
tion and  sovereignty  over  the  territory  they  occupy.  This 
would  reverse  every  principle  on  which  our  government  has 
acted  for  fifty-five  years,  and  force,  by  mere  judicial  power, 
upon  the  other  departments  of  this  government  and  the  states 
of  this  Union,  the  recognition  of  the  existence  of  nations  and 
states  within  the  limits  of  both,  possessing  dominion  and  juris- 
diction paramount  to  the  federal  and  state  constitutions.  It 
will  be  a  declaration,  in  my  deliberate  judgment,  that  the  sov- 
ereign power  of  the  people  of  the  United  States  and  Union 
must  hereafter  remain  incapable  of  action  over  territory  to 
which  their  rights  in  full  dominion  have  been  asserted  with 
the  most  rigorous  authority,  and  bow  to  a  jurisdiction  hitherto 
unknown,  unacknowledged  by  any  department  of  the  govern- 
ment, denied  by  all  through  all  time,  unclaimed  till  now,  and 
now  declared  to  have  been  called  into  exercise,  not  by  any 
change  in  our  constitution,  the  laws  of  the  Union  or  the  states, 
but  preexistent  and  paramount  over  the  supreme  law  of  the 
land." 


Digitized  by 


Google 


AUGUST  TEEM,  1879.  387 

The  State  m  Doztato. 

The  foregoing  remarks  were  made  in  a  case  involving  the 
claim  of  the  Cherokee  Indians,  one  of  the  most  powerf  ol  tribes 
in  the  United  States,  to  be  an  independent  nation,  and  their 
claim  was  denied.  In  the  case  of  State  of  Jfew  York  v.  Dib- 
ilsj  21  How.,  366,  in  which  it  was  alleged  that  a  law  of  the 
state  of  New  York  which  prohibited  a  white  man  from  intrud- 
ing upon  the  reservation  of  the  Seneca  Indians  in  that  state, 
was  void  as  being  in  conflict  with  the  laws  of  congress  or  the 
constitution  of  the  United  States,  Justice  Gbies,  who  deliv- 
ered the  opinion  of  the  court,  says:  ^^Notwithstanding  the 
peculiar  relations  which  these  Indians  hold  to  the  government 
of  the  United  States,  the  state  of  Kew  York  had  the  power  of 
a  sovereign  over  their  persons  and  property,  so  far  as  it  was 
necessary  to  preserve  the  peace  of  the  commonwealth,  and 
protect  these  feeble  bands  from  imposition  and  intrusion.  The 
power  of  the  state  to  make  such  regulations  to  preserve  the 
peace  of  the  commonwealth  is  absolute,  and  has  never  been 
surrendered."  In  the  case  of  United  States  v.  RogerSy  4c  How., 
567,  which  was  the  case  of  an  indictment  for  murder  com- 
mitted within  the  territory  of  the  Cherokee  Indians,  Chief 
Justice  Taket  says:  "The  country  in  which  the  crime  is 
charged  to  have  been  committed  is  part  of  the  territory  of  the 
United  States,  and  not  within  the  limits  of  any  particular 
state.  It  is  true  that  it  is  occupied  by  the  tribe  of  Cherokee 
Indians.  But  it  has  been  assigned  to  them  by  the  United 
States  as  a  place  of  domicil  for  the  tribe,  and  they  hold  and 
occupy  it  with  the  assent  of  the  United  States,  and  under  their 
authority.  The  native  tribes  who  were  found  on  this  conti- 
nent at  the  time  of  its  discovery,  have  never  been  acknowl- 
edged or  treated  as  independent  nations  by  the  European  gov- 
ernments, nor  regarded  as  the  owners  of  the  territories  they 
respectively  occupy.  On  the  contrary,  the  whole  continent 
was  divided  and  parcelled  out,  and  granted  by  the  govern- 
ments of  Europe  as  if  it  had  been  vacant  and  unoccupied  land. 
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and  the  Indians  continually  held  to  be,  and  treated  as,  sabject 
to  their  dominion  and  control. 

"It  would  be  useless  at  this  day  to  inquire  whether  the 
principle  thus  adopted  is  just  or  not;  or  to  speak  of  the  man- 
ner in  which  the  power  claimed  was  in  many  instances  exer- 
cised. It  is  due  to  the  United  States,  however,  to  say  that 
while  they  have  maintained  the  doctrine  upon  this  point  which 
had  been  previously  established  by  other  nations,  and  insisted 
upon  the  same  powers  and  dominion  within  their  territory,  yet 
from  the  very  moment  the  general  government  came  into  ex- 
istence, to  this  time,  it  has  exercised  this  power  over  this 
unfortunate  race  in  the  spirit  of  humanity  and  justice.  •  .  • 
It  is  our  duty  to  expound  and  execute  the  law  as  we  find  it; 
and  we  think  it  too  firmly  and  clearly  established  to  admit 
of  dispute^  that  the  Indian  tribes  residing  within  the  terri- 
torial limits  of  the  CFnited  States  are  subject  to  their  author- 
ity y  and  when  the  country  occupi^ed  by  them  is  not  withih  the 
limits  of  one  of  the  states^  congress  may  by  law  punish  any 
offense  committed  there^  no  m/xtter  whether  the  offender  be  a 
white  man  or  an  Indian?^ 

In  1856  the  Hon.  Caleb  Cushing,  as  attorney  general  of  the 
United  States,  in  giving  an  opinion  upon  the  question  of  the 
citizenship  of  Indians,  says:  '^The  simple  truth  is  plain,  that 
the  Indians  are  subjects  of  the  United  States,  and  are  not,  in 
mere  right  of  home  birth,  citizens  of  the  United  States.  The 
two  conditions  are  incompatible.  The  moment  it  comes  to  be 
seen  that  the  Indians  are  domestic  subjects  of  this  government, 
that  moment  it  is  clear  to  the  perception  they  are  not  the  sov- 
ereign constituents  of  the  government"  T  Opinions  of  Attor- 
neys General,  749. 

Again,  in  8  Opinions  of  Attorneys  General,  the  same  learned 
attorney  general  says:  "  There  was  a  time  when  the  true  rela- 
tion of  Indians  to  the  United  States  was  not  so  clearly  seen  as 
it  now  is.    We  had  been  accustomed  to  make  treaties  with 
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them  as  if  thej  were  independent  of  ns  ;  that  was  an  error. 
We  dealt  with  their  petty  tribes  as  nominal  nations;  that  led 
to  strange  misconceptions.  We  had  respected  their  assumed 
rights;  that  is,  had  left  them  to  their  savage  qiuiH  independ- 
ence, instead  of,  by  force,  compelling  them  to  enter  into  some 
appropriate  place  in  the  social  organization;  and  thus  they 
had  perished  of  too  mnch  liberty. 

^^  The  elaborate  investigations  of  the  subject  which  ensued 
cleared  off  all  these  errors;  and  discussion  ended  with  the 
great  case  of  ITie  Cherokee  Jfation  v.  Georgia^  5  Peters,  1, 
and  Worcester  v.  Georgia^  6  Peters,  616. 

^^It  is  the  universal  doctrine  of  public  law,  that  the  Indians 
are  the  domestic  subjects  of  the  particular  Europ^n  or  Amer- 
ican state  in  which  they  may  happen  to  be." 

The  very  treaties  made  by  the  United  States  with  these  tribes 
clearly  show  that  the  United  States  not  only  claimed  jurisdic- 
tion over  them,  and  the  right  to  pass  laws  for  their  govern- 
ment, but  that  when  this  right  was  relinquished  by  the  gov- 
ernment in  any  case,  and  given  to  the  tribes,  it  was  accom- 
plished by  a  grant  of  power  from  the  United  States  to  such 
tribes,  and  not  assumed  as  an  existing  right  inherent  in  the 
tribes,  which  the  United  States  could  not  abrogate  by  virtue 
of  its  sovereignty. 

In  all  the  early  treaties  with  these  tribes  it  was  expressly 
stipulated,  that  if  any  citizen  or  inhabitant  of  the  United 
States  should  commit  any  crime  within  the  Indian  territory 
upon  or  against  persons,  property  or  rights  of  the  Indians, 
such  person  should  be  tried  and  punished  by  the  courts  of  the 
United  States,  and  not  by  the  laws  or  customs  of  the  Indians; 
and  that  if  any  Indian  committed  any  robbery  or  murder  or 
other  capital  crime  on  a  citizen  or  inhabitant  of  the  United 
States,  either  within  or  without  the  Indian  territory,  such 
Indian  should  be  delivered  up  and  punished  according  to  the 
laws  of  the  United  States.  The  fifth  article  of  the  treaty  made 
witb  the  Cherokees,  ratified  May  23, 1836,  agrees  that  the 
VoL.XLVn.-19 
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lands  ceded  to  the  Cherokee  nation  by  that  treaty  shall  not  at 
any  time  thereafter,  without  the  consent  of  the  Indians,  be 
included  within  the  territorial  limits  or  jurisdiction  of  any 
state  or  territory.  BiU  the  United  States  shall  secure  to  the 
Cherokee  nation  the  rights  hy  their  national  councils^  to  make 
and  carry  into  effect  all  such  laws  as  they  may  deem  neces- 
sary for  the  government  and  protection  of  the  persons  and 
property  within  tlieir  own  country^  belonging  to  their  own 
people^  or  such  persons  as  may  have  connected  themselves 
with  them;  provided,  that  they  shall  not  be  inconsistent  with 
the  constitution  of  the  United  States,  and  such  acts  of  Con- 
gress as  have  been  or  may  be  passed  regulating  trade  and 
intercourse  with  the  Indians. 

By  the  fourteenth  article  of  the  treaty  with  the  Creek  In- 
dians, approved  March  24, 1832,  the  United  States  guaranty 
the  Creek  country  west  of  the  Mississippi  to  the  tribe,  and 
agree  that  no  state  or  territory  shall  ever  have  a  right  to  pass 
laws  for  the  government  of  such  Indians,  but  they  shall  be 
allowed  to  govern  themselves,  so  far  as  may  be  compatible  with 
the  general  jurisdiction  which  congress  may  think  proper  to 
exercise  over  them. 

These  provisions  in  the  treaties  above  referred  to  show  that 
when  the  Indians  claim  the  right  to  govern  themselves,  such 
right  is  secured  to  them  by  the  United  States,  and  that  it  is 
not  a  right  inherent  in  the  tribe  or  nation,  which  cannot  be 
interfered  with  by  the  United  States  or  by  the  states  within 
which  they  maybe  inhabitants.  I  am  unable  to  find  any  such 
provision  in  any  of  the  treaties  made  either  with  the  Menom- 
onee,  "Winnebago  or  other  Indians  who  occupied  the  territory 
which  now  comprises  the  state  of  Wisconsin,  or  with  the  Oneida 
tribe  or  nation,  as  to  the  lands  occupied  by  them  in  this  state; 
but  art.  4  of  the  treaty  of  June  10,  1838  (7  U.  S.  Stats,  at 
Large,  552),  provides  that  the  lands  secured  to  them  west  of 
the  Missouri  river,  under  that  treaty,  ^  shall  never  be  included 
in  any  state  or  territory  of  the  Union." 
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The  treaty  with  the  Shawnees  made  in  1831,  in  its  article 
11,  contains  a  provision  bj  which  the  United  States  gnarantj 
that  the  lands  granted  to  the  Senecas  and  Shawnees  <' shall 
never  be  within  the  bounds  of  any  state  or  territory,  nor  sub- 
ject to  the  laws  thereoL" 

That  it  has  always  been  the  settled  policy  of  the  United 
States  to  treat  the  Indians  as  dependent  upon  the  government, 
and,  in  the  language  of  Attorney  General  Gushing,  '^  domestic 
subjects,'*  is  further  evidenced  by  the  fact  that  by  chapter  120 
of  the  acts  of  congress,  passed  in  1871  (U.  S.  Stats,  at  Large, 
566),  it  was  expressly  declared  ^'  that  no  Indian  nation  or  tribe 
vnthin  the  territory  of  the  United  States  shaU  he  acknowl- 
edged or  recognized  as  an  independent  nation^  tribe  or  power 
with  whom  the  United  States  may  contract  a  treaty.^^  And 
this  law  is  now  section  2079  of  the  Bevised  Statutes  of  the 
United  States. 

It  seems  that  from  these  provisions  of  the  treaties  made,  and 
the  opinions  of  the  judges  of  the  supreme  court  and  attorney 
general  of  the  United  States,  and  the  general  course  of  l^is- 
lation  respecting  the  Indian  tribes,  it  is  conclusively  to  be 
inferred  that,  in  the  absence  of  any  treaty  or  stipulation,  the 
United  States,  as  to  those  tribes  not  within  any  state,  have  full 
jurisdiction  to  pass  laws  for  their  government  in  both  civil 
and  criminal  matters.  United  States  v.  JRogerSy  4t  How.,  567. 
As  to  those  who  reside  within  the  limits  of  any  of  the  states, 
they,  like  all  other  inhabitants  or  residents,  or  persons  found 
within  the  boundaries  of  such  states,  must  be  subject  to  the 
laws  thereof,  unless  by  some  treaty  with  the  United  States 
they  are  exempted  from  its  jurisdiction,  or  by  the  provisions 
of  the  constitution  of  the  United  States  they  are  not  subject 
to  the  jurisdiction  or  laws  of  the  state. 

Unless  the  jurisdiction  of  the  state  over  the  territory  occupied 
by  the  Indians  within  its  boundaries  is  prohibited  by  the  act 
admitting  the^  state  into  the  Union,  or  by  some  existing  treaty 
with  the  Indians  occupying  such  territory  at  the  time  of  its 
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admission,  there  does  not  seem  to  be  any  aathoritj  in  congress 
to  pass  laws  for  the  government  or  control  of  such  Indians,  or 
to  prohibit  the  states  from  passing  snch  laws,  except  the  pro- 
vision of  the  constitution  which  authorizes  congress  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes.  Under  this  provision  of  the  con- 
stitution, congress  has  passed  laws  regulating  trade  with  the 
Indians,  requiring  the  taking  out  of  licenses  for  that  purpose, 
prohibiting  the  selling  of  intoxicating  liquors  to  them,  and 
other  things  which  come  within  the  power  to'  regulate  com- 
merce; but  it  never  has  been  contended  that  under  this  provision 
congress  had  the  power  to  pass  laws  generally  for  the  punish- 
ment of  crimes  committed  on  these  reservations,  either  by  the 
Indians  or  by  other  persons.  See  Worcester  v.  The  State  of 
Georgia^  6  Peters,  615;  United  States  v.  JBollidai/j  3  "Wall., 
407;  United  States  v.  Bailey^  1  McLean,  234.  In  the  last 
case  it  was  held,  that,  under  this  power  to  regulate  commerce 
with  the  Indian  tribes,  congress  cannot  exercise  a  general  juris- 
diction over  an  Indian  territory  within  a  state.  See  also 
United  States  v.  Oisna^  id.,  254. 

That,  whilst  the  Indian  reservations  are  within  the  limits  of 
the  United  States,  although  within  an  organized  territory  of 
the  United  States,  congress  may  assume  a  general  jurisdiction 
over  the  reservations  and  the  Indians  thereon,  when  not  pro- 
hibited by  treaty  stipulation,  is  affirmed  in  the  case  of  United 
States  V.  Bailey^  supra.  On  page  237  the  court  says:  "  But 
the  act  under  consideration  asserts  a  general  jurisdiction  for  the 
punishment  of  offenses  over  the  Indian  territory,  though  it  be 
within  the  limits  of  a  state.  To  the  exercise  of  this  jurisdic- 
tion within  a  territorial  government  there  can  be  no  objection ; 
but  the  case  is  wholly  different  as  regards  Indian  territory 
within  the  limits  of  any  state.  In  such  case  the  power  of  con- 
gress is  limited  to  the  regulation  of  commercial  intercourse 
with  such  tribes  of  Indians  that  exist  as  a  distinct  community, 
governed  by  their  own  laws,  and  resting  for  their  protection 
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on  the  faith  of  the  treaties  and  the  laws  of  the  Union.  Be- 
jond  this  the  power  of  the  federal  government,  in  any  of  its 
departments,  cannot  be  extended." 

Under  the  territorial  government  of  Wisconsin,  it  was  not 
disputed  but  that  tlie  courts  of  the  United  States  could  punish 
a  crime  committed  by  a  tribal  Indian,  even  when  committed 
upon  the  Indian  territory.  See  Mausauwatineka  v.  The 
United  States^  1  Pin.,  124.  If  the  power  to  punish  the  In- 
dians for  crimes,  whilst  existing  in  tribes,  was  vested  in  the 
United  States  whilst  they  lived  within  the  territories  of  the 
United  States,  then  that  power  passed  to  the  state  when  it  was 
admitted  to  the  Union  (unless,  as  before  stated,  some  treaty 
with  the  United  States  prevented  the  exercise  of  such  jurisdic- 
tion), under  the  tenth  amendment  to  the  constitution  of  the 
United  States,  which  provides  that  "  the  powers  not  delegated 
to  the  United  States  by  the  constitution,  nor  prohibited  by  it 
to  the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people.'' 

lliere  is,  perhaps,  some  general  language  used  by  Justice 
Davis  in  his  opinion  in  the  case  of  The  J^ansas  IndianSy  5 
Wall.,  737, 756,  which  seems  to  be  in  conflict  with  the  opinion 
above  expressed;  but  this  was  a  case  simply  involving  the  right 
of  the  state  of  Kansas  to  tax  the  lands  of  these  Indians,  and 
the  only  point  decided  was  that  the  state  had  no  right,  under 
the  treaties  with  these  Indians,  to  tax  their  lands,  and  what  was 
said  outside  of  this  question  was  obiterj  and  entitled  only  to 
that  respectful  consideration  which  the  opinion  of  a  learned 
and  experienced  judge  demands  of  the  court.  The  conclusion 
that  Indian  lands  are  not  subject  to  taxation  by  the  state,  does 
not  by  any  means  prove  that  the  Indians  themselves  may  not 
be  subject  to  its  criminal  laws. 

The  courts  of  the  states  of  New  York,  North  Carolina,  Ten- 
nessee, Arkansas,  Kansas,  Alabama  and  Georgia,  aud  the  cir- 
cuit court  of  the  United  States  for  the  seventh  and  eighth 
circuits,  hold  that  the  states,  unless  prohibited  by  treaties  made 
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with  tho  United  States,  or  bj  some  reservation  made  in  the  act 
admitting  the  state  into  the  Union,  have  jurisdiction  to  ex- 
tend their  criminal  laws  over  the  tribal  Indians  and  their  res- 
ervations situate  within  their  boundaries.  United  States  v. 
Bailey  and  United  States  v.  Cisna^  supra;  United  States  v. 
Sa-ooO'da-ootj  1  Abb.  U.  S.  Cir.  Ct.  R.,  877;  Ooodellv.  Jack- 
«072, 20  Johns.,  693;  Murray  v.  Wooden^  17  Wend.,  531;  Peters* 
Casey  2  Johns.  Cases,  844;  Clay  v.  State^  4  Kansas,  49; 
Hicks  V.  Ev)'har4o-nahy  21  Ark.,  106;  People  v.  Antonio^  27 
Cal.,  404;  UnUed  States  v.  Stahl,  1  Woolworth  C.  C.  E.,  192; 
State  V,  Foreman^  8  Terger,  256;  United  States  v.  BogerSy 
supra;  Caldwell  v.  State^  1  Stewart  ife  Porter,  327;  State  v. 
Tassels,  Dudley  (Ga.),  229;  State  v.  Ta-cKa-na-tahy  64  N. 
C.,614. 

After  the  decision  in  the  case  of  the  United  States  v.  Bailey y 
supray  in  which  the  circuit  court  of  the  United  States  held 
that  the  United  States  courts  had  no  authority  to  punish  a 
crime  committed  within  an  Indian  reservation  situate  within 
the  boundaries  of  a  state,  unless  such  right  had  been  reserved 
in  the  act  admitting  the  state  into  the  Union,  or  the  jurisdic- 
tion of  the  state  over  such  reservation  had  been  expressly  taken 
from  the  state  at  the  time  of  its  admission,  congress,  acknowl- 
edging the  soundness  of  that  decision,  repealed  the  act  of  1817, 
being  chapter  92  of  the  laws  of  congress  of  that  year  (3  U.  S. 
St  at  Large,  383),  which  had  attempted  to  confer  the  power 
upon  the  courts  of  the  United  States  to  punish  for  crimes  com- 
mitted in  such  reservations  even  when  within  the  boundaries 
of  a  state.  The  first  section  of  the  repealed  act  read  as  follows : 
"  If  any  Indian  or  other  person  or  persons  shall,  within  the 
United  States  and  within  any  town,  district  or  territory  belong- 
ing to  any  nation  or  nations,  tribe  or  tribes  of  Indians,  com- 
mit any  crime,  offense  or  misdemeanor,  which,  if  committed 
in  any  place  or  district  of  country  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States,  would  by  the  laws  of 
the  United  States  be  punished  with  death  or  any  other  pun- 
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iBhment,  every  such  offender,  on  bein.sf  thereof  convicted,  shall 
snffer  the  like  punishment  as  is  provided  by  the  laws  of  the 
United  States  for  the  like  offenses,  if  committed  within  any 
place  or  district  of  country  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States."  The  other  sections  of  the  act  pro- 
vided for  the  trial  of  all  such  offenses  in  the  courts  of  the  United 
States.  This  act  was  repealed  June  30, 1834,  shortly  after  the 
decision  in  Bailey's  case,  and  congress  then  passed  a  general 
law  regulating  trade  and  intercourse  with  the  Indian  tribes; 
and  the  first  section  of  that  act  defines  what  shall  thereafter 
constitute  and  be  deemed  the  Indian  country.  The  definition 
is  as  follows:  "All  that  part  of  the  United  States  west  of  the 
Mississippi,  and  not  within  the  states  of  Missouri  and  Louisi- 
ana, or  the  territory  of  Arkansas,  and  also  that  part  of  the 
United  States  east  of  the  Mississippi  river,  and  not  within  any 
state,  to  which  the  Indian  title  has  not  been  extinguished." 
The  twenty-fifth  section  of  the  act  provides  "  that  so  much  of 
the  laws  of  the  United  States  as  provides  for  the  punishment 
of  crimes  committed  within  any  place  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States,  shall  be  in  force  in 
the  Indian  country;  provided,  the  same  shall  not  extend  to 
crimes  committed  by  one  Indian  against  the  person  or  prop- 
erty of  another  Indian." 

The  laws  above  quoted  show  beyond  all  doubt  that  the 
United  States  had  assumed  the  power  to  extend  the  criminal 
laws  of  the  United  States  to  all  Indians  living  within  its  juris- 
diction. The  first  act,  of  1817,  undertook  to  punish  the 
Indians  for  crimes  committed  by  them  against  the  persons 
and  property  of  Indians,  as  well  as  those  against  the  persons 
and  property  of  white  persons;  and  the  law  of  1834  extended 
the  jurisdiction  to  all  crimes  except  those  committed  by  one 
Indian  against  the  person  or  property  of  another,  and  limited 
the  jurisdiction  to  the  Indian  country  as  defined  by  that  act, 
so  as  not  to  assert  the  power  to  punish  for  crimes  committed 
on  the  Indian  reservations  lying  within  the  boundaries  of  any 
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state.  It  follows  that  after  the  passage  of  the  act  of  congress 
of  1834,  upon  the  formation  of  any  state  oat  of  the  country 
designated  in  that  act  as  the  Indian  country,  and  its  admission 
into  the  Union  on  equal  terms  with  the  original  states,  the 
jurisdiction  of  the  United  States  to  punish  for  crimes  com- 
mitted upon  the  Indian  reservations  within  sach  state  would 
be  lost,  unless  reserved  by  the  act  admitting  such  state  into 
the  Union.  And  the  power  to  punish  crimes  after  that,  upon 
the  reservations  within  the  state,  must  be  either  vested  in  the 
state  or  remain  with  the  tribes  themselves.  But  the  authori- 
ties above  cited  abundantly  show  that  the  power  to  punish 
crimes  committed  by  these  tribal  Indians,  whether  committed 
within  their  reservations  or  in  other  places  within  the  state,  is 
vested  in  the  state.  The  jurisdiction  of  the  state,  when  not 
restricted  by  existing  treaties  made  with  the  tribes,  or  by  the 
act  admitting  the  state  into  the  Union,  is  supreme  over  the 
subject,  and  extends  to  all  persons  and  places  within  the  state. 

The  only  other  question  necessary  to  consider  is,  whether 
the  criminal  laws  of  this  state  were  intended  to  apply  to  the 
Indians  living  upon  the  reservations  therein.  Upon  tiiis  point, 
we  think,  there  can  be  no  doubt;  and,  admitting  the  power  to 
exist  in  the  state,  the  learned  counsel  for  the  defendant  hardly 
contends  that  they  dc  not  apply.  The  second  section  of  the 
Revised  Statutes  of  1849  declared  that  the  jurisdiction  and 
sovereignty  of  the  state  should  extend  to  all  places  within  the 
boundaries  thereof.  The  second  section  of  the  revision  of  1858 
is  a  reenactment  of  that  section;  and  in  the  revision  of  1878, 
it  is  made  the  first  section  thereol  This  section  clearly  shows 
that  all  laws  passed  by  the  state  are  to  have  effect  in  fdl  parts 
thereof,  and  upon  all  persons,  unless  the  laws  themselves  are 
local  or  private. 

As  a  strong  ground  of  inference  that  Indians  are  included 
within  the  laws  when  not  excepted  from  their  provisions,  we 
find  that  in  several  of  the  laws  of  a  general  nature,  which  it 
was  intended  should  not  extend  to  Indians,  they  are  expressly 
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exempted  from  their  provieions.  The  law  for  the  assessment 
and  collection  of  taxes  exempts  from  taxation  the  property  of 
all  Indians  not  citizens,  except  lands  held  bj  them  bj  purchase. 
The  game  laws  generally  except  Indians.  See  section  4566, 
E.  S.  1878,  which  expressly  provides  that  certain  game  laws 
shall  not  ^^  apply  to  tribal  Indians  on  their  reservations."  The 
law  defining  who  shall  be  electors  expressly  excludes  tribal 
Indians.  As  evidence  that  the  state  intends  its  jurisdiction 
should  extend  to  these  tribal  Indians,  the  legislature  very  early 
l^^lated  upon  the  subject  of  selling  or  giving  intoxicating 
liquors  to  Indians,  or  keeping  for  the  purpose  of  selling  or 
giving  to  them  any  intoxicating  liquors  at  any  place  upon 
the  land  belonging  to  or  occupied  by  them  under  treaty  stipu- 
lation of  the  United  States  within  this  state.  The  same  stat- 
ute provides  for  the  arrest  of  an  Indian  when  found  drunk, 
whether  upon  such  Indian  territory  or  not.  See  R.  S.  1878, 
sections  1566-1569,  inclusive,  which  are  but  reenactments  of 
laws  which  were  in  existence  here  before  the  state  was  admit- 
ted into  the  Union,  and  have  been  continued  to  the  present 
time. 

We  have  no  doubt  that  the  criminal  laws  of  the  state  apply 
to  the  Indians  on  their  reservations  within  this  state. 

There  can  be  no  doubt  of  the  jurisdiction  of  the  circuit 
court  for  Brown  county  over  the  territory  of  the  Oneida  reser- 
vation. The  reservation  lies  wholly  within  the  boundaries  of 
that  county,  as  fixed  by  the  laws  of  the  state;  and  that  court 
has,  therefore,  jurisdiction  of  all  crimes  committed  within  its 
borders. 

We  are  of  the  opinion  that  the  defendant  was  properly  con- 
victed. 

By  the  Court.  — The  exceptions  of  the  defendant  are  i^ver- 
ruled,  and  the  cause  remanded  with  directions  to  the  circuit 
court  to  proceed  to  judgment  against  the  defendant. 
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JurUdiction  of  slate  over  tribal  Indians, 

The  criminal  laws  of  this  state  extend  to  all  ports  of  the  state,  indoding  the 
Oneida  resenration.    Stats  v.  Doxtater,  ante^  p.  278. 

CERTIFIED  on  Exceptions  from  the  Circuit  Court  for 
Brovyn  County. 

The  cause  was  submitted  on  the  brief  of  John  J.  Tracy  for 
the  defendant,  and  that  of  the  Attorney  General  for  the  state. 

Taylob,  J.  The  opinion  in  the  case  of  The  State  v.  Doxta- 
ter^ante^  p.  278,  disposes  of  the  exceptions  of  the  defendant  in 
this  case  adversely  to  her.  In  that  opinion  it  is  expressly  held 
that  the  criminal  laws  of  the  state  extend  to  all  parts  of  the 
state,  including  the  Oneida  reservation,  within  the  boundaries 
of  which  the  offense  charged  against  the  defendant  was  com- 
mitted; and  as  the  evidence  shows  that  she  was  not  an  Indian, 
and  did  not  belong  to  the  tribe  of  Oneida  Indians,  there  can 
be  no  pretense  that  she  was  not  subject  to  the  criminal  laws 
of  the  state,  on  any  grounds  personal  to  herself,  as  was  claimed 
in  the  case  of  Doxtater. 

By  the  CovH,  —  The  exceptions  of  the  defendant  are  over- 
ruled, and  the  cause  remanded  with  directions  to  the  circuit 
court  to  proceed  to  judgment  against  the  defendant 


Jensen  vs.  The  Boabd  of  Supervisors  of  Polk  County. 

State  Roads:  CoNSTrrunoNAL  Law:  Statute  CJonstbued.  (1)  Ch. 
223 of  1875  construed:  What  expenses  chargeable  to  counties  thereunder. 
(2)  Effect  of  failure  to  give  a  certain  notice,  (3-6)  Power  of  the  legis- 
lature as  to  constructing  state  roads,  and  compelling  levy  of  taxes  by 
counties,  ioums  and  cities, 

1.  Ch.  223  of  1875,  which  provides  for  laying  out  a  state  road  in  Polk  and 
Burnett  counties,  though  it  may  impose  upon  each  of  said  counties  the 
expense  of  laying  out  such  road  therein,  does  not  impose  upon  it  the  ex- 
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pense  of  opening  the  road,  bat  appaxently  leaves  that  expense  to  be  a 
chaise  upon  the  sereral  towns  under  the  general  statutes. 

[2.  //  seems  that  the  neglect  of  the  commissioners  appointed  by  said  act  to 
give  the  notice  required  by  sec  93,  ch.  152  of  1869  (Tay.  Stais.,  502, 
§  108)  not  only  rendered  void  their  proceedings  in  laying  out  and  estab- 
lishing the  road  as  against  the  land-owneis  whose  land  was  taken  for  the 
road  (State  v.  Langer,  29  Wis.,  68,  and  earlier  cases  in  this  court),  but 
also  rendered  void  a  contract  for  work  on  such  road  let  by  the  commis- 
sioners, as  against  the  town  which  would  otherwise  be  liable  fxx  such 
work.] 

[3.  In  the  absence  of  express  constitutional  restriction,  the  legislature  has 
power  to  appoint  conmussioners  to  lay  out  and  establish  state  roads;  and 
the  constitutional  amendment  of  1871  merely  limits  this  power  to  roads 
"extending  into  more  than  one  county.**] 

[4.  An  act  of  the  legislature  appcnnting  commissioners  to  lay  out  a  state 
road  in  two  ix  more  counti^  and  imposing  the  expense  thereof  upon 
such  counties,  is  not  in  violation  of  the  constitutional  provision  for  uni- 
f ormiiiy  in  the  system  of  town  and  counfy  government.    Nor  does  an  act  \ 

authorizing  such  commissioners  to  open  or  construct  the  road,  violate  tiie 
uniformity  of  counti^  government.  Whether  such  an  act  would  violate 
the  uniformity  ci  town  government,  qtusre,] 

[5.  An  act  of  the  character  above  described  does  not  violate  the  constitutional 
provision  which  prohibits  the  state  from  carxying  on  works  of  internal 
improvement,  nor  that  which  requires  the  rule  of  taxation  to  be  uniform.] 

[6.  The  legislature  has  power  to  compel  the  levy  of  taxes  by  counties,  towns 
and  cities  for  any  municipal  purpose,  such  as  the  construction  <^  roads 
and  bridges.] 

APPEAL  from  the  Circuit  Court  for  FoUc  County. 

Plaintiff  filed  with. the  defendant  board  a  claim  against  Polk 
county,  for  work  done  by  him  in  clearing  and  grabbing  a  cer- 
tain "  state  road  **  under  contract  with  persons  appointed  and 
acting  as  commissioners,  by  virtue  of  ch.  223,  Laws  of  1875. 
His  claim  having  been  disallowed,  he  appealed  to  the  circuit 
court,  where,  after  a  trial  without  a  jury,  judgment  was  ren- 
dered in  his  favor  for  the  amount  of  his  claim.  From  this 
judgment  the  defendant  appealed. 

S.  H.  Cloiighj  for  the  appellant. 

For  the  respondent,  there  was  a  brief  by  L.  P.  dk  J.  K. 
Wetherhy^  and  oral  argument  by  J.  C.  Gregory. 
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Taylob,  J.  This  case  involves  the  construction  and  validity 
of  chapter  223,  Laws  of  1875,  as  well  as  the  regularity  and 
validity  of  the  proceedings  of  the  commissioners  named  in 
said  act 

The  act  provides  for  laying  out  and  opening  a  state  road  in 
the  counties  of  Polk  and  Burnett  One  of  the  main  questions 
in  the  case  arises  upon  the  construction  of  sections  3,  4,  5  and 
6  of  said  chapter,  of  which  the  following  are  copies: 

"  Section  3.  Upon  the  filing  the  order  and  survey  of  said 
road  in  the  office  of  the  county  clerk  in  the  several  counties 
through  which  said  road  may  pass,  the  said  road  shall  become 
[a]  public  highway;  and  the  said  commissioners  shall  have 
full  power  to  open  out  said  highway,  remove  obstructions, 
build  bridges,  construct  drains,  corduroys  and  culverts,  and 
may  do  the  same  by  contract  or  otherwise,  in  the  same  way 
and  manner,  and  to  the  same  extent,  that  supervisors  of  towns 
have  to  open  highways  in  their  respective  towns. 

'^  Section  4.  As  a  compensation  for  laying  out  and  opening 
out  said  road,  said  commissioners  shall  be  entitled  to  the  sum 
of  three  dollars  and  fifty  cents  per  day  for  each  day's  service 
rendered  in  laying  out  and  opening  said  road.  Said  commis- 
sioners shall  have  the  power  to  employ  such  assistants  as  may 
be  necessary,  not  to  exceed  five,  who  shall  receive  as  compen- 
sation not  more  than  one  dollar  and  fifty  cents  per  day;  also 
one  surveyor,  who  shall  be  entitled  to  receive  not  more  than 
five  dollars  per  day  for  each  day's  service  as  surveyor.  Said 
commissioners  shall  have  the  power  to  procure  all  needful 
subsistence  at  a  reasonable  price,  said  subsistence  to  be  paid 
for  by  the  counties  through  which  said  road  may  run,  in  pro- 
portion to  the  amount  used  in  each  county  in  laying  out  and 
opening  said  road. 

^'  Section  5.  There  shall  not  be  more  than  three  of  said 
commissioners  employed  at  any  time  in  laying  out  said  road, 
or  in  opening  said  road,  and  no  more  than  three  of  said  corn- 
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missioners  sliaU  be  entitled  to  compensation  for  laying  ont 
and  opening  of  said  road  at  any  one  time. 

^  Section  6.  When  said  commissioners  shall  have  filed  an 
order  and  survey  of  said  road  in  the  office  of  the  county  clerk 
in  each  of  the  connties  through  which  said  road  shall  run,  it 
shall  be  the  duty  of  the  county  board  of  supervisors,  in  each 
of  those  countieS)  to  audit  the  accounts  of  said  commissioners, 
on  their  filing  such  accounts,  properly  verified,  with  said 
county  clerks.'^ 

This  action  is  brought  by  the  plaintiff  to  recover  the  sum  of 
sixty  dollars,  which  he  claims  is  due  to  him  from  the  defend- 
ant connty  for  clearing  and  grubbing  two  acres  in  said  county 
of  Polk,  on  the  line  of  the  road,  as  the  same  is  claimed  to  have 
been  located  by  said  commissioners  under  said  act,  the  work 
having  been  done  under  a  contract  with  said  commissioners. 
He  presented  his  claim  to  the  county  board  of  supervisors  of 
said  county;  the  board  refused  to  allow  it;  he  appealed  to  the 
circuit  court  of  said  county,  and  upon  a  trial  in  said  court  he 
recovered  a  judgment  against  the  county  for  the  amount  of 
his  claim  and  costs;  and  the  defendant  appealed  to  this  court 

The  first  ground  of  error  alleged,  which  we  shall  notice,  is, 
that  under  the  act  of  1875,  above  quoted,  the  county  of  Folk 
is  not  obligated  to  pay  the  plaintiff  for  the  work  performed  by 
him  in  grubbing  and  clearing  said  highway,  admitting  the  act 
to  be  valid  and  constitutional. 

It  is  admitted  that  unless  this  act  renders  the  defendant  lia- 
ble to  pay  for  such  work,  the  plaintiff  was  not  entitled  to 
recover  in  the  court  below.  The  only  general  laws  applicable 
to  the  case  are  sections  89,  96  and  99,  ch.  19,  R  S.  1858.  Sec- 
tion 89  provides,  among  other  tilings,  that  ^^  all  state  roads 
which  shall  hereafter  be  laid  out  shall  be  opened  and  worked 
the  same  as  other  highways,"  and  contains  provisions  for 
appraising  the  damages  of  persons  whose  lands  are  taken  for 
such  roads.  Section  96  provides  ^hat  the  commissioners  ap- 
pointed to  lay  out  such  highways  shall  be  paid  for  their  ser* 
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vices,  by  the  coanties  through  which  the  road  passea,  Bnch  sam 
as  the  supervisors  of  sach  counties  shall  deem  just.  Section 
99  provides  that  ^^  all  damages  occasioned  by  the  laying  out 
and  opening  of  any  state  road  shall  be  paid  by  the  several 
counties  in  which  Uie  same  may  be  located." 

It  is  clear  that  under  these  general  provisions  the  counties 
in  which  a  state  road  is  located  can  only  be  compelled  to  pay 
for  the  services  of  the  commissioners  and  their  assistants  in 
laying  out  and  locating  such  road,  and  the  damages  which  may 
be  awarded  to  the  land-owners  for  lands  which  may  be  taken 
by  the  laying  out  and  opening  thereof,  leaving  the  duty  of 
opening  the  road  for  the  purposes  of  travel,  and  the  expense 
of  putting  the  same  in  a  condition  so  that  it  may  be  traveled 
by  the  public,  upon  the  towns  in  which  the  same  is  located. 
The  provision  in  section  89  that  ^'  all  state  roads  shall  be  opened 
and  worked  the  same  as  other  highways,"  clearly  throws  the 
expense  of  such  opening  and  working  upon  the  towns  in  whicl\ 
they  are  situated,  as  the  only  general  laws  upon  the  subject  of 
opening  and  working  highways  require  that  the  same  shall  be 
so  opened  and  worked  by  the  towns  in  which  they  are  situated, 
and  by  the  officers  of  such  towns.  This  was  the  construction 
given  to  this  provision  by  the  state  revisers;  and  in  order  that 
there  might  be  no  doubt  upon  this  construction  of  the  law 
hereafter,  they  made  that  part  of  said  section  read  as  follows: 
'^  All  state  roads  shall  be  opened  and  worked  as  other  highways 
by  the  several  towns  in  which  the  same  are  or  may  be  located." 
Section  1316,  R  S.  1878. 

.  In  1863  the  legislature  first  conferred  power  upon  the  several 
boards  of  supervisors  of  the  counties  to  lay  out  highways  in 
certain  cases,  and  it  was  provided  that,  in  regard  to  these  roads 
so  laid  out,  ^'  they  should  be  opened  and  repaired  in  the  respect* 
ive  towns  in  the  same  manner  as  other  highways.''  Section  7, 
ch.  133,  Laws  of  1863;  section  134,  chri62,  Laws  of  1869; 
Tay.  Stats.,  506,  §  122.  An^  the  county  board  was  given  the 
power  to  open  such  highways  when  the  town  should  refuse  to 
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do  so;  bat  no  power  was  given  to  work  or  repair  the  same  by 
the  connty.  Cliapter  117,  Laws  of  1869,  was  the  first  general 
law  which  authorizes  any  county  to  construct  and  keep  in  re- 
pair highways.  This  act  was  limited  to  the  county  of  Brown, 
with  a  proviso  that  any  other  county  might  adopt  the  same 
(q>ecifymg  the  manner  in  which  the  same  could  be  adopted). 
Chapter  152,  Laws  of  1872,  authorized  the  several  boards  of 
supervisors  to  raise  money  by  taxation  to  be  expended  in  build- 
ing and  repairing  roads  in  their  respective  counties.  This 
chapter  was  amended  by  chapter  189,  Laws  of  1876,  and  is  em- 
bodied in  the  Bevised  Statutes  of  1878,  sees.  1308  to  1811,  in- 
clusive. The  law  of  1872,  as  amended  by  chapter  139,  Laws 
of  1876,  provided  that  after  a  road  which,  under  the  provisions 
of  such  law,  had  been  kept  in  repair  by  the  county,  was  turned 
over  again  to  the  control  of  the  town  in  which  the  same  was 
situated,  if  the  town  should  refuse  to  keep  the  same  in  repair, 
the  county,  after  giving  such  town  due  notice  to  repair  the 
same,  might  repair  it,  and  charge  the  costs  of  such  repair  to 
the  town;  and  the  revisers,  in  section  1311,  K.  S.  1878,  ex- 
tended this  power  to  state  roads;  so  that  now,  if  any  town  shall 
refuse  to  keep  in  repair  any  state  or  county  road,  the  county 
board  may  cause  the  same  to  be  repaired  at  the  expense  of  such 
town.  From  an  examination  of  these  different  laws  upon  the 
subject  of  highways,  it  will  be  found  that  the  general  rule  is, 
that  all  highways,  whether  laid  out  by  the  town  authorities, 
the  county  authorities,  or  commissioners  appointed  directly 
by  the  legislature,  must  be  opened  and  worked  at  the  expense 
of  the  towns  in  which  they  are  located;  but  a  general  power 
is,  however,  given  to  the  county  boards  of  the  several  counties 
to  raise  money  for  the  purpose  of  keeping  9iu)h  of  the  main 
trawled  roads  in  repair  in  their  respective  counties^  as  they 
may  adopt  for  that  purpose;  and  the  roads  so  adopted  by  the 
counties,  whilst  kept  in  repair  by  the  counties,  shall  not  be 
under  the  control  of  the  town  authorities,  nor  shall  the  town 
authorities  be  responsible  for  injuries  resulting  by  reason  of 
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their  being  oat  of  repair  whilst  under  sneh  control.  Section 
1339,  R  S.  1878.  There  is  also  a  coercive  power  given  to  the 
counties  to  compel  the  towns  to  keep  state  roads  in  their 
respective  towns  in  repair.  The  only  other  general  law  which 
authorizes  counties  to  expend  money  upon  highways,  is  section 
116,  ch.  162,  Laws  of  1869,  now  section  1319,  R  S.  1878;  and 
this  restricts  the  expenditure  by  the  county  to  aid  in  the  build- 
ing of  bridges  in  certain  specified  cases.  The  responsibility  of 
opening  and  keeping  in  repair  the  highways  of  the  state,  out- 
side of  the  cities  and  villages,  is  devolved  upon  the  towns  in 
which  they  are  situated,  irrespective  of  the  authority  which 
lays  out  and  establishes  the  same;  and  the  towns  are  not 
relieved  of  this  responsibility  by  any  general  law  which  com- 
pels the  opening  and  repair  of  the  same  by  the  counties. 

It  follows,  therefore,  that  the  county  of  Polk  cannot  be 
compelled  to  pay  for  clearing  and  grubbing  this  state  road  by 
force  of  any  general  law  upon  that  subject,  and,  if  compelled 
to  pay,  it  must  be  by  virtue  of  the  provisions  of  said  ch.  223, 
Laws  of  1876.  The  general  rule  and  policy  of  the  law  is  to 
cast  the  burden  of  constructing  and  repairing  such  highways 
upon  the  towns  where  located;  and,  in  order  to  change  this 
policy  and  cast  the  burden  upon  the  county,  it  must  clearly 
appear  from  the  act  in  question  that  such  was  the  intent  of 
the  legislature.  If  the  legislature  have  left  it  in  doubt,  then 
we  must  presume  that  it  intended  that  the  general  rule  and 
policy  should  prevail.  Sedgwick  on  the  Oonstruction  of  Stat- 
utory and  Constitutional  Law,  267,  note  a;  People  v.  Board 
of  Education,  13  Barb.,  400-409. 

Section  6,  ch.  228,  Laws  of  1876,  is  the  only  section  of  the 
act  which  has  any  bearing  upon  the  question.  Without  that 
section  there  could  be  no  pretense  that  the  counties  of  Polk 
and  Burnett  would  be  liable  for  the  payment  of  the  moneys 
expended  in  the  opening  and  construction  of  the  highway 
authorized  to  be  laid  out  and  opened.  Had  that  section  been 
omitted,  the  general  law  must  have  controlled;  and  that  pro- 
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Tides  that  the  coanties  ahall  only  be  liable  for  the  damages 
awarded,  and  for  the  services  of  the  commissioners  in  laying 
ont  the  same,  including,  without  doubt,  pay  for  the  services  of 
their  assistants  in  doing  such  work. 

Sections  4  and  6  of  said  ch;  828  evidently  refer  to  the 
work  of  the  commissioners  in  laying  out  said  road,  and  not 
to  the  work  of  constructing  the  same.  If  section  4  has  any 
reference  to  the  construction  of  the  bridges,  drains,  cordu- 
roys and  culverts  referred  to  in  section  8,  it  would  be  absurd 
to  limit  the  commissioners  to  the  employment  of  not  more 
than  five  assistants,  with  a  limitei  compensation  of  $1.50  each 
per  day,  when  section  3  had  already  provided  that  they  might 
have  such  work  done  by  contract  if  they  saw  fit. 

Section  6  provides  that  when  the  commissioners  shall  have 
filed  their  order  and  survey  in  the  proper  offices,  it  shall  be 
the  duty  of  the  county  board  of  supervisors  in  each  of  the 
counties  to  audit  the  accounts  of  said  commissioners. 

This  language  certainly  indicates  that  the  accounts  of  the 
commissioners  here  referred  to  are  for  services  in  laying  out 
and  establishing  the  road,  as  they  are  authorized  to  have  such 
accounts  audited  immediately  after  filing  the  survey  and  order; 
and  it  is  dear  that  they  would  not  be  authorized  to  do  anything 
in  the  way  of  opening  and  constructing  such  road  until  after 
such  survey  and  order  were  filed.  Admitting,  for  the  pur- 
poses  of  this  case,  that  the  direction  to  audit  such  accounts 
implies  a  duty  to  pny  when  audited,  the  language  is  too  re- 
stricted to  cover  the  claims  of  those  whom  the  commissioners 
might,  under  section  3,  employ  to  remove  the  obstructions 
and  construct  such  road  so  that  the  same  could  be  traveled  by 
the  public. 

Section  3  uses  the- same  language  as  in  section  6:  ^^  Upon 
filing  the  order  and  survey  in,  etc,  the  road  shall  become  a 
public  highway,  and  said  commissioners  shall  have  full  power 
to  open  out  said  highway,  remove  obstructions,  etc,  in  the 
same  way  and  manner  and  to  the  same  extent  that  super- 
VouXL7U.-2a 


Digitized  by 


Google 


806  SUPREME  COURT  OF  WISCONSIN, 

Jensen  vs.  The  Board  of  Sapemsors  of  Polk  County. 

yisors  of  towns  have  to  o^n  highwajs  in  their  respectlTe 
towns."  This  section  gives  to  the  commissioners  the  powers 
of  the  supervisors  of  the  respectiye  towns  in  which  the  road 
is  located,  to  open  and  constract  the  same,  so  far  as  is  neces- 
sary to  make  the  same  capable  of  being  traveled  by  the  pub- 
lic. The  expense  of  doing  this  work,  by  the  general  law,  as 
above  shown,  is  cast  npon  the  ^wns,  and  not  upon  the  coun- 
ties. It  would  seem  that  the  legislature,  in  the  enactment  of 
section  3,  supposed  they  had  done  all  that  was  necessary  in 
directing  how  the  road  should  be  opened  for  the  purposes  of 
travel,  and  to  fix  the  liability  upon  the  towns  under  the  general 
laws  for  the  expenditures  made  under  that  section;  and  that 
the  remainder  of  the  chapter  is  directed  simply  to  fixing  the 
compensation  of  the  commissioners  and  their  assistants  in 
laying  out  the  road,  and  providing  for  their  payment  The 
language  of  section  6  is,  we  think,  too  restricted  and  uncer- 
tain to  change  the  fixed  and  general  policy  of  the  law,  and 
relieve  the  towns  of  the  expense  of  opening  the  road,  and  cast 
the  burden  upon  the  county. 

If  there  be  no  constitutional  objection  to  the  act,  and  if,  in 
construing  it  according  to  its  letter  and  apparent  meaning, 
we  have  misunderstood  the  intention  of  the  legislature,  it  will 
be  better  to  procure  an  amendatory  act  which  will  clearly  and 
without  doubt  charge  the  expenses  of  opening  such  highway 
upon  the  counties  in  which  the  same  is  situated,  than  that 
this  court  should  guess  at  such  intention  and  pervert  the  ap- 
parent meaning  of  the  language  used  to  carry  out  such  sup- 
posed intention.  Upon  the  record  of  the  case  as  it  now  stands, 
we  have  very  grave  doubts  whether  either  the  towns  or  coun- 
ties can  be  held  chargeable  with  the  expenses  of  opening  and 
constructing  such  road. 

The  record  shows  that  the  commissioners  did  not  give  the 
notice  required  by  section  93,  ch.  152,  Laws  of  1869  (Tay. 
Stats.,  p.  602,  §  108),  but  instead  thereof  posted  notices  in  each 
of  the  counties  ten  days,  instead  of  twenty  days  in  each  of  the 
towns,  as  prescribed  in  said  section  93. 
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That  the  giving  of  the  notice  required  is  jarisdictional,  and 
that  the  n^lect  to  give  it  rendered  the  proceedings  of  the 
commissioners  void  so  far  as  the  laying  oat  and  establishment 
of  the  road  is  concerned,  as  against  the  land-owners  whose 
lands  are  taken  for  such  road,  is  settled  bj  the  uniform  decis- 
ions of  this  court  See  Austin  v.  AUen^  6  Wis.,  184;  Bahb  v. 
Carver,  7  Wis.,  124;  Roektlom  v.  Schmidt^  16  Wis.,  519; 
StaU  V.  ZangeVj  29  Wis.,  68. 

It  is  urged  that  these  cases  are  not  applicable,  and  that  a 
different  rule  must  apply  when  the  action  is  between  the  town 
and  an  individual  who  has,  at  the  request  of  the  proper  officers, 
performed  work  in  the  opening  and  construction  of  a  highway 
which  the  officers  of  such  town  claim  to  have  laid  out  and 
established,  or  for  doing  work  upon  a  highway  which  has  been 
in  fact  opened  and  used  by  the  public  as  such.  It  is  urged 
that  in  cases  of  this  kind  the  town  is  estopped,  as  against  the 
party  doing  the  work,  from  alleging  that  such  highway  was 
not  lawfully  laid  out  and  established,  or  that  such  highway 
was  not  a  lawful  highway,  as  well  as  a  highway  de  facto. 
Whatever  the  force  of  this  argument  might  be  as  applied  to 
the  case  of  work  done  upon  a  highway  which  had  been  opened 
and  used  by  the  public  for  any  considerable  time,  it  can  have 
little  force  when  applied  to  the  case  of  work  done  in  opening 
the  road  in  the  first  instance,  and  putting  it  in  condition  for 
public  use  as  a  highway;  and  still  less  in  a  case  like  the  one 
at  bar,  where  the  road  is  laid  out  and  the  work  done  under 
officers,  not  of  the  town  or  county,  but  appointed  by  the  legis- 
lature, and  the  whole  proceeding,  so  far  as  the  towns  or  coun- 
ties are  concerned,  are  ^^ininvUum.^^  In  such  case,  it  seems 
to  me  that  in  order  to  charge  the  counties  or  towns  for  work 
done  under  tlie  contracts  made  with  such  officers,  the  claimant 
^ust  show  that  the  work  was  done  under  a  contract  which 
such  officers  were  by  law  authorized  to  make. 

The  officers  of  a  town  or  county  are  distinct  from  and  are 
not  the  town  or  county.    Ordinarily  they  have  such  powers 
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only  as  the  law  confers  upon  tliem,  and  tliey  can  bind  their 
respective  mnnicipalities  only  when  acting  within  the  powers 
so  conferred.  The  municipality  is  not  estopped  by  the  acts  of 
its  officers,  unless  such  acts  are  directed  to  be  done  by  the 
municipality,  or  are  ratified  by  it  after  the  same  are  done.  It 
is  clear  that  the  counties  or  towns  cannot  be  estopped  by  the 
acts  of  temporary  officers  appointed  by  the  legislature  for  a 
special  purpose;  and  if  it  is  sought  to  charge  such  towns  and 
cotinties  for  the  acts  of  such  officers,  it  would  seem  that  they 
could  be  charged  only  when  they  had  proceeded  strictly  accord- 
ing to  law.  Without  deciding  whether  this  defect  in  the  pro- 
ceedings would  be  an  absolute  bar  to  the  plaintiffs  recovery 
for  the  work  done,  against  the  towns  in  which  the  highway  is 
located,  or  against  the  county,  had  the  act  charged  the  county 
with  the  payment  for  such  labor,  we  make  the  above  sugges- 
tions as  bearing  upon  the  question  as  to  the  liability  of  the 
towns  to  pay  for  the  work  done  under  the  provisions  of  the 
general  law,  should  the  parties  interested  see  fit  to  attempt  to 
enforce  the  claim  against  the  towns,  instead  of  applying  to  the 
legislature  for  relief. 

As  a  complete  answer  to  the  claim  of  the  respondent  in  any 
aspect  of  the  case,  the  learned  counsel  for  the  appellant  insists 
that  the  whole  act  is  unconstitutional  and  void. 

That  the  legislature  has  the  power  to  appoint  commissioners 
to  lay  out  and  establish  state  roads  can  only  be  questioned  on 
the  ground  that  it  is  prohibited  from  so  doing  by  some  posi- 
tive provision  of  the  constitution.  Unless  the  power  is  taken 
away,  it  is  clearly  a  legislative  power,  and  can  be  exercised  by 
the  legislature.  The  power  has  been  exercised  by  the  territo- 
rial legislature  during  the  existence  of  the  territory,  and  by 
almost  every  legislature  since  the  formation  of  the  state.  By 
the  amendment  of  the  constitution  made  in  1871,  the  power 
of  the  legislature  is  clearly  recognized  by  limiting  its  exercise 
to  certain  specified  cases.  The  language  of  the  amendment,  so 
far  as  it  relates  to  this  question,  is  as  follows:    ^The  legisla- 
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tare  1b  prohibited  from  enacting  any  special  or  private  law, 
.  .  •  for  laying  oat,  opening  or  altering  highwaye,  except 
in  cases  of  state  roads  extending  into  more  than  one  county.*' 
This  amendment  of  the  constitution  is  a  clear  declaration  that 
the  power  to  pass  acts  for  laying  out,  establishing  and  open- 
ing state  roads  is  a  legislative  power;  and  that  part  of  the 
amendment  was  adopted  for  the  express  purpose  of  I'estraining 
and  limiting  the  power  previously  exercised  by  the  legislature. 
In  the  case  of  People  v.  SupervisorSj  20  Mich.,  95,  Justice 
Ghbistiancy,  in  speaking  of  this  power  of  the  legislature  over 
highways  of  every  kind,  says:  "  The  legislative  power  is  every- 
where recognized  as  the  proper  guardian  of  all  such  public 
rights  as  the  right  of  travel  upon  highways,  as  having,  as  the 
proper  representative  of  the  public,  full  power  over  the  whole 
subject  of  laying  out,  opening,  altering  and  discontinuing  high- 
ways; and  this  power  they  may,  so  far  as  they  have  not  been 
restrained  by  the  constitution,  exercise  directly,  without  dele- 
gating it  to  any  other  tribunal."  The  same  learned  judge,  in 
the  case  of  People  v.  HurlbxU^  24  Mich.,  62,  repeats  the  same 
views,  and  expressly  holds  that  the  power  to  appoint  commis- 
sioners to  lay  out  and  open  highways  is  a  legislative  power, 
and,  when  not  restrained  by  any  other  constitutional  provision, 
is  absolute  upon  that  subject. 

It  is  urged  by  the  learned  counsel,  that,  admitting  that  such 
is  the  rule,  our  constitution  restrains  the  exercise  of  the  power, 
and  that  its  exercise  is  a  violation  of  section  23,  art.  lY  of  the 
constitution,  which  provides  that  '^  the  legislature  shall  estab- 
lish but  one  system  of  town  and  county  government,  which 
shall  be  as  nearly  uniform  as  practicable."  Tliat  the  appoint- 
ment of  commissioners  by  the  legislature  to  lay  out  ai^  estab- 
lish a  state  road  which  shall  extend  into  two  or  more  counties 
is  not  a  violation  of  this  provision  of  the  constitution,  is  ap- 
parent from  the  fact  that  the  laws  respecting  the  government 
of  towns  and  counties  do  not  provide  for  laying  out  any  roads 
extending  from  one  county  into  another.    Until  the  legislature 
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shall  60  amend  the  laws  regrdating  the  government  of  towns 
and  counties  as  to  provide  for  the  laying  oat  of  highways  ex- 
tending from  one  county  into  another,  there  is  no  system  of 
town  or  county  government  to  be  violated  by  reason  of  the 
laying  out  and  establishing  such  highways  by  commissioners 
appointed  by  the  legislature. 

It  is  urged  that  so  much  of  chapter  223,  Laws  of  1875,  as 
authorized  the  commissioners  to  open  and  construct  the  high- 
way laid  out,  so  as  to  make  the  same  passable  for  the  public, 
violated  this  uniformity.  It  cannot  violate  any  provision  of 
the  laws  governing  counties,  as  there  is  no  general  law  which 
authorizes  any  county  to  open  any  highway  for  public  use  in 
the  first  instance.  The  law  only  authorizes  a  county,  at  the 
option  of  the  board  of  supervisors,  to  assume  control  over  the 
main  traveled  roads  therein.  It  was  held  by  this  court  that  a 
special  act  granting  power  to  one  county  to  aid  in  the  con- 
struction of  a  railroad  did  not  violate  this  rule  of  uniformity; 
and  if  it  did  not,  it  is  difficult  to  see  how  an  act  which  com- 
pels the  county  to  aid  in  opening  a  highway  in  such  county 
can  be  unconstitutional  for  that  reason.  Single  v.  Supervis* 
orsj  88  Wis.,  861-372.  If  that  part  of  said  chapter  which 
provides  for  the  opening  and  construction  of  such  road  violates 
the  provision  of  the  constitution  above  referred  to,  it  is 
because  it  violates  the  uniformity  of  the  system  of  town 
government,  which  provides  that  all  state  as  well  as  other 
highways  shall  be  opened  and  worked  the  same  as  other  high- 
ways, by  the  proper  officers  of  the  town  where  situated. 
Whether  this  act  is  subject  to  the  constitutional  objections 
made  to  the  act  appointing  special  commissioners  to  superin- 
tend the  construction  of  the  court  house  of  the  county  of 
Milwaukee  (State  ex  rel.  v.  Supervisors  of  Milwatikee,  25 
Wis.,  339),  or  to  the  objections  made  to  the  act  which  attempted 
to  take  from  the  control  of  the  proper  town  officers  of  the 
towns  of  Chippewa  county,  the  moneys  raised  by  taxes  in 
said  towns  for  the  purpose  of  building  and  repairing  high- 
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ways,  and  pat  them  in  the  hands  of  the  board  of  snperyisors 
of  the  county  for  the  purpose  of  expending  the  same,  which 
was  held  a  violation  of  the  constitution  in  McRae  v.  Sogan^ 
39  Wis.,  529;  or  whether  it  is  to  be  controlled  by  the  case  of 
State  ea  rel.  v.  Aierf,  32  Wis.,  403,  which  holds  that  a  law 
which  anthorized  the  board  of  supervis(t)*s  of  the  county  of 
Milwaukee  to  appoint  one  superintendent  of  the  poor,  when 
the  general  law  applicable  to  all  other  counties  required  the 
appointment  of  three,  does  not  violate  the  rule  of  uniformity, 
and  is  constitutional;  or  whether  the  whole  subject  of  laying 
out  and  opening  state  roads  is  outside  of  the  systems  of  town 
and  county  government,  and  the  legislature  may  therefore  pro- 
vide for  laying  out  and  opening  the  same,  without  violating 
the  uniformity  of  these  systems  —  is,  for  the  purposes  of  this 
case,  unnecessary  to  decide. 

The  learned  counsel  for  the  appellant  urges  three  other 
objections  to  the  constitutionality  of  the  set:  firstj  that  it 
violates  the  provisions  of  section  10,  art  YIII,  which  pro- 
hibits the  state  from  carrying  on  works  of  internal  improve- 
ment; secondy  a  general  objection,  that  it  infringes  the  rights 
of  the  counties  by  compelling  them  to  pay  for  the  construction 
of  the  road  within  their  respective  boundaries,  without  any 
assent  on  the  part  of  such  counties  or  their  officers;  thirdj 
that  it  violates  the  rule  of  uniformity  in  taxation,  section  1, 
art  YIIL  That  this  law  does  not  engage  the  state  in  any 
work  of  internal  improvement,  is  clearly  demonstrated  upon 
the  face  of  it  It  contains  no  authority  for  paying  any  of  the 
cost  of  opening  the  highway  out  of  the  state  treasury,  and 
charges  such  cost,  as  we  think,  upon  the  counties  and  towns  in 
which  the  same  are  situated:  the  cost  of  the  laying  out  and 
establishing  upon  the  counties,  and  that  of  opening  and  work- 
ing the  same  upon  the  towns,  if  made  chargeable  to  any 
municipality  or  body  in  the  state.  It  is  no  more  a  work  of 
internal  improvement  carried  on  by  the  state,  because  it  directs 
the  work  to  be  done  by  officers  si>ecia11y  appointed  to  do  the 
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particular  work,  than  it  would  be  were  the  fiame  work  directed 
to  be  done  by  the  proper  officers  of  some  town  or  towns, 
county  or  counties. 

Tliis  question,  we  think,  was  finally  disposed  of  by  this 
court  in  BttsAndl  v.  BeloUj  10  Wis.,  195,  and  has  not  been 
questioned  since. 

The  second  objection,  that  it  infringes  the  rights  of  the 
counties  by  compelling  them  to  pay  for  the  expenses  of  lay- 
ing out  and  opening  the  roads,  is  practically  answered  by  our 
construction  of  the  statute;  that,  as  to  the  cost  of  opening  and 
working  the  road,  the  counties  are  not  charged;  but  were  the 
counties  charged  with  such  expense,  as  well  as  the  expenses  of 
laying  out  and  establishing  the  same,  we  see  no  objection  to 
the  validity  of  the  act  The  legislature  must  in  all  cases  de- 
termine by  law  wliat  locality  or  division  of  the  state  shall  be 
burdened  with  the  expenses  of  opening  and  repairing  high- 
ways; and  although,  as  a  general  rule,  there  is  a  discretion 
given  to  the  officers  of  the  municipality  as  to  the  amount  of 
moneys  which  shall  be  expended  for  that  purpose,  and  as  to 
the  manner  of  expending  the  same,  still  that  discretion  need 
not  necessarily  be  conferred  upon  such  officers,  and  generally 
the  discretion  as  to  the  sums  which  shall  be  raised  and  ex- 
pended for  that  purpose  is  limited  by  the  legislature  to  an 
amount  below  or  above  which  the  local  officers  cannot  lawfully 
act  The  highway  law  governing  highway  taxes  in  towns 
makes  it  imperative  that  the  officers  shall  levy  a  tax  not  less 
than  one  mill  nor  more  than  seven  mills  on  the  dollar  of  the 
valuation  of  the  real  and  personal  property  in  the  towns;  and 
this  limitation  upward  is  extended  in  several  of  the  counties 
of  the  state.  See  section  1240,  R  S.  1878.  That  the  legisla- 
ture  has  the  power  to  compel  taxation  for  the  construction  and 
improvement  of  roads  and  bridges,  there  can  be  no  reasonable 
doubt  This  power  to  compel  the  opening,  construction  and 
repair  of  roads  and  bridges,  and  the  collection  of  taxes  for 
that  purpose,  must  reside  in  some  department  of  the  govem- 
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ment;  and  we  know  of  none  in  which,  nnder  the  constitation, 
it  can  reside  except  in  the  legislature.  There  can  be  no  doabt 
as  to  the  power  of  the  legislature  to  compel  the  several  coun- 
ties of  the  state,  by  general  law,  to  open  and  work  the  state 
roads  laid  out  and  located  within  their  respective  boundaries; 
and  unless  there  be  some  clause  of  the  constitution  which  ex- 
pressly prohibits  it,  the  power  to  do  so  as  to  a  particular  road 
in  a  particular  county  is  equally  clear.  The  several  city  char- 
ters of  the  state  contain  provisions  which  charge  the  cost  of 
opening  and  improving  streets  upon  particular  lots,  or  upon  a 
particular  district  which  is  supposed  to  be  especially  benefited 
by  such  improvement;  and  these  special  provisions  have 
always  been  upheld  as  a  proper  exercise  of  legislative  power. 

The  municipalities  of  the  state  are  not  so  independent  of 
the  state  itself  that  no  burden  of  taxation  can  be  forced  upon 
them  by  the  legislature  without  their  assent.  It  is  held  by 
this  court  that  a  municipality  cannot  be  compelled  to  levy  a 
tax  for  a  purpose  which  is  not  a  municipal  purpose;  but  we 
know  of  no  case  where  it  has  been  held  that  a  tax  for  a  strictly 
municipal  purpose  may  not  be  compelled  by  the  legislature 
without  the  assent  of  such  municipality. 

In  the  case  of  MiUs  v.  Cfharleton,  29  Wis.;  416,  Chief  Jus- 
tice DixoK,  in  delivering  the  opinion  in  that  case,  in  which  he 
denies  the  authority  of  the  legislature  to  impose  a  tax  upon  a 
municipality  without  its  consent,  when  such  tax  is  not  for  a 
strictly  municipal  purpose,  says:  "But  the  case  of  taxation 
for  a  strictly  public  municipal  purpose,  as  to  defray  the  ordi- 
nary expenses  of  the  municipal  government,  either  in  provid- 
ing suitable  roads  and  bridges,  or  for  any  other  thing  of 
acknowledged  public  necessity,  depends,  as  we  have  seen,  upon 
an  entirely  different  principle.  In  the  latter  case,  the  power 
of  the  legislature,  subject  only  to  the  constitutional  rule  of 
uniformity,  when  that  rule  applies,  is  most  ample  and  unre- 
stricted." See  also  People  v.  Flagg,  46  N.  Y.,  401.  We  do 
not  think  there  would  be  any  constitutional  objection  to  the 
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law  if  it  impoeed  upon  the  oonnties  through  which  the  road 
was  opeued  the  expense  of  opening  the  same. 

As  to  the  objection  that  the  law,  if  it  imposed  the  cost  of 
constructing  the  road  upon  the  counties  through  which  it 
passed,  would  violate  the  rule  as  to  the  uniformity  of  taxa- 
tion, we  think  it  can  have  but  little  force.  The  fact  that  one 
county,  town  or  city  is  burdened  with  a  greater  wei^t  of  tax- 
ation than  another,  is  not  a  violation  of  the  rule  of  uniformity. 
If  it  were,  there  would  be  no  lawful  tax  levied  in  the  state,  as 
nearly  every  municipality  raises  a  different  amount  of  taxes 
upon  the  same  amount  of  taxable  property,  the  amount  de- 
pending upon  the  necessities  of  the  municipality  or  the  will 
of  its  officers.  If  it  be  claimed  that  it  would  violate  the  rule 
of  uniformity  because  other  counties  do  not  pay  taxes  for  the 
opening  of  state  roads,  the  rule  of  uniformity,  if  any,  vio- 
lated, would  not  be  the  uniformity  of  taxation,  but  of  the  sys- 
tem of  county  government. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  for  the  appellant. 


Cohn  vs.  The  Wausau  Boom  Company. 

Booics  IN  Navioablk  Rivers.  (1)  Rights  of  riparian  owner.  (2)  Power 
of  legislature,  (S)  Quasi  public  flnnchises,  (4)  Form  (f  action 
against  corporation  authorized  to  maintain  boom. 

1.  A  riparian  owner  on  navigable  water,  in  tliis  state  (whether  or  not  the 

owner  of  the  soil  under  the  water),  may  construct  in  front  of  his  land,  in 
shoal  water,  proper  wharves,  piers  and  booms,  in  aid  of  navigation,  at 
his  peril  of  obstructing  it,  fax  enough  to  reach  actnally  navigable  water; 
bat  this  right  is  subordinate  to  the  public  use  of  the  water,  and  may  be 
regulated  or  prohibited  ly  law. 

2.  Ch.  45,  P.  &  L.  Laws  of  1871,  amended  by  ch.  256  of  1873,  grants  to 

defendant  the  exclusive  right  of  constructing  booms  for  holding,  storing 
and  assorting  logs,  etc.,  for  a  certain  distance  up  and  down  the  Wisoon- 
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sin  river;  bat,  wMe  it  aathi^rizes  defendant's  wokIcb  in  aid  o£  the  boom 
to  extend,  in  the  water,  up  and  down  the  riyer,  fronting  iti  own  lands 
and  those  of  other  riparian  owners,  exdading  all  other  booms,  within 
the  limits  specified,  it  does  not  attempt  to  authorize  the  nse  by  defendant 
of  any  part  of  th$  hank  of  the  river  owned  bj  others;  and  tins  oonld  not 
be  done  for  a  private  nse,  nor  for  a  pnblic  nse  wi&oat  just  eompdnsatioBi. 

3.  The  chief  navigable  value  of  the  Wisconsin  river  being  for  the  floating  of 

logs  to  maxket,  booms  like  that  authorized  by  the  statute  being  neoes* 
saiy  for  that  use,  and  the  statute  giving  an  equal  right  in  the  use  of  de- 
fendant's works  to  all  the  world,  defendant  is  held  to  be  a  quasi  public 
corporation,  and  its  franchises  to  be  granted  for  a  public  use;  and  the 
prohibition  of  other  riparian  owners  on  the  same  river,  within  the  sped* 
fied  limits,  from  constructing  booms  therein  (a  prohibition  implied  from 
'  the  exclusive  grant  to  defendant)  is  a  valid  exercise  of  the  paramount 

public  right. 

4.  If  defenduit's  works  have  been  so  constructed  as  to  impede  the  general 

navigation  of  the  river,  in  violation  of  its  franchise,  a  suit  in  equity  by  a 
private  perscm  (for  an  iivjunction,  etc.)  is  not  the  proper  remedy;  and  if 
defenduit  has  so  used  its  woriu  in  handling  rafts  or  logs  as  to  give  a 
private  right  of  action,  the  action  must  be  at  law,  for  damages. 

APPEAL  from  the  Circuit  Conrt  for  Outagamie  County. 

The  plaintiff,  as  owner  of  lot  6  in  sec.  24,  town  29  north, 
range  7  east,  in  Marathon  county  in  this  state,  commenced 
this  action  in  April,  1876,  for  the  purpose  of  procuring  to  be 
removed,  and  abated  as  a  nuisance,  certain  works  constructed 
and  maintained  by  defendant  in  the  Wisconsin  river,  in  front 
of  said  lot,  under  a  claim  of  right  founded  upon  ch.  45,  P.  & 
L.  Laws  of  1871,  amended  by  ch.  256  of  1878.  The  complaint 
further  demanded  judgment  that  the  defendant,  its  agents, 
etc,  be  perpetually  enjoined  from  completing  and  maintaining 
said  works  in  front  of  plaintiff's  lot;  that  plaintiff  recover  of 
defendant  a  specified  sum  for  damages  caused  by  the  construc- 
tion and  maintenance  of  the  same;  and  for  general  relief. 

The  circuit  conrt  found  the  following  facts:  That  plaintiff 
had  been  for  several  years  prior  to  the  commencem  }0  t^uo^he 
action,  and  still  was,  a  lumberman,  doing  business  upon  the 
Wisconsin  river  and  its  tributaries,  and  as  such  owned  and 
was  interested  in  a  large  amount  of  pine  timber  lands  upon 
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that  river  and  its  tributaries;  that  he  had  been  for  several 
years,  and  still  was,  the  owner  in  fee  and  in  actual  occupation 
of  lot  6  described  in  the  complaint,  which  lot  has  upon  the 
east  and  south  sides  a  frontage  upon  said  river  of  1918  feet; 
that  the  river  opposite  said  lot,  and  for  many  miles  above  and 
below  it,  is  a  public  highway,  capable  in  its  natural  state  of 
floating  to  market  the  products  of  the  forest,  and  for  many 
years  has  been  and  now  is  much  used  by  the  citizens  of  the 
state  and  others  for  the  purpose  of  floating  large  quantities  of 
logs,  timber  and  lumber  to  the  markets  and  mills  adjacent  to 
said  stream;  that  directly  in  front  of  plaintiflPs  land  the  width 
of  the  river  is  about  500  feet,  the  average  width  of  the  main 
channel  (in  its  natural  state)  about  90  feet,  and  the  average 
distance  from  such  main  channel  to  the  bank  of  plaintiff's  land 
about  200  feet;  that  the  general  current  of  the  river  above  and 
below  said  land  is  swift,  but  that  in  the  natural  state  of  said 
stream  its  waters  in  front  of  said  land,  between  low- water 
mark  and  the  thread  of  the  stream,  are  sluggish  and  slack; 
that  one  of  the  necessary  appurtenances  to  a  saw-mill  or  lum- 
ber manufactory  along  the  bank  of  said  river  or  near  said  land, 
is  a  boom  or  pocket  in  which  lumber  may  be  rafted,  and  into 
which  logs  and  lumber  may  be  floated  and  there  stored;  that 
the  waters  of  said  river,  in  their  natural  state,  in  front  of  said 
land,  are  capable  of  being  formed  into  such  a  pocket  or  boom; 
that  said  land  contains  sufficient  area  and  frontage  upon  the 
river  for  the  erection  of  two  large  saw-mills  and  their  appur- 
tenances, and,  in  the  natural  state  of  the  river,  the  plaintiff, 
without  obstructing  its  free  use  and  navigation  as  a  public 
highway,  can  construct  and  maintain,  between  low- water  mark 
and  the  thread  of  the  stream,  a  boom  capable  of  storing  at 
least  8,000,000  feet  of  logs;  that  said  land  was  purchased  by 
plaintiff  as  a  saw-mill  site,  and  with  a  view  to  constructing 
and  maintaining,  in  front  thereof,  such  &  boom  or  pocket;  that 
the  land  is  valuable  for  the  purposes  just  mentioned,  but  other- 
wise of  little  value;  th&t  at  the  time  mentioned  in  the  corn- 
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plaint,  defendant  conitracted  in  front  of  plaintiifs  land,  along 
the  whole  length  thereof,  between  low- water  mark  and  the 
thread  of  the  stream,  a  line  of  piers,  booms  and  piles,  at  an 
average  distance  of  aboat  85  feet  from  the  bank,  and  abont  115 
or  120  feet  from  the  main  channel  of  the  river  in  its  natural 
state,  and  has  ever  since  maintained  and  used  the  sani^  for  the 
storage  of  logs;  that  the  piers  were  formed  by  driving  into 
the  bed  or  soil  of  the  river  numerous  piles,  united  at  the  top 
by  bands  of  iron,  and  kept  in  place  by  filling  the  piers  with 
stones,  the  several  piers  being  connected  by  booms;  that  de- 
fendant has  run  several  lines  of  similar  piers  and  booms  across 
said  river  nearly  at  right  angles  to  the  line  of  piers  and  booms 
above  described;  that  said  system  of  piers  and  booms  forms 
in  front  of  said  land  a  vast  enclosure,  and  is  constantly  main- 
tained and  used  by  defendant  for  the  storage  of  logs  and  tim- 
ber; that  ever  since  the  oonstruction  of  said  works  defendant 
has  appropriated  and  blocked  up  the  entire  bed  of  the  river  in 
front  of  plaintifiTs  land  and  above  and  below  the  same,  with 
piles,  piers  and  booms,  and  has  rendered  it  impassable  and 
unnavigable,  except  a  channel  immediately  in  front  o^  and 
adjacent  to,  plaintiff's  land,  of  an  average  width  of  about  85 
or  90  feet,  which  is  the  only  navigable  portion  of  said  river  for 
a  long  distance  above  and  below  plaintiff's  land ;  that  by  reason 
of  the  construction  and  maintenance  of  said  works,  the  chan- 
nel of  the  river  has  been  shifted  from  its  natural  place,  the 
current  in  front  of  said  land  greatly  increased,  and  the  water 
there,  between  low-water  mark  and  said  piers  and  booms, 
made  to  flow  with  great  velocity,  so  as  to  form  the  main  chan- 
nel of  the  river;  that,  by  reason  of  these  facts,  the  approach  to 
plaintiff's  land  has  been  rendered  inaccessible  for  logs  and 
lumber,  all  connection  with  the  center  of  the  stream  cut  off, 
and  the  fitness  of  the  land  for  booming  and  mill  purposes 
destroyed;  that  defendant  has  no  legal  or  equitable  title  to 
the  land  between  the  meandered  line  and  the  middle  of  the 
river;  that  defendant  might  erect  and  maintain  a  system 
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of  piers  and  booms  farther  ap  the  river  and  nearer  its  east 
side,  which  wonld  allow  it  to  effect  the  purposes  of  its  charter 
and  not  abridge  plaintiff's  riparian  rights  or  the  right  of  the 
pablic  to  navigate  the  stream;  and  that,  bj  reason  of  the  con- 
struction and  mainteilance  of  said  piers  and  booms,  plaintiff 
has  suffered  special  damage. 

Upon  these  &cts,  the  judge  held  that  the  plaintiff  was  en- 
titled to  the  specific  relief  demanded  in  the  complaint,  except 
that  the  damages  allowed  were  merely  nominal.  Judgment 
was  rendered  in  accordance  with  this  decision.  Defendant 
filed  exceptions  to  the  findings  of  fact  and  conclusions  of  law, 
and  appealed  from  the  judgment 

For  the  appellant,  there  was  a  brief  hjSU/oerthom  <&  Hur- 
ley y  and  oral  argument  by  Mr.  Hwrley.  They  cited  sees.  10, 
11,  26  of  defendant's  charter  (ch.  45,  P.  &  L.  Laws  of  1871); 
and  as  to  the  validity  of  such  legislation  they  cited  Pound  v. 
Twcky  5  Otto,  464.  They  further  contended  that  while  it  is 
the  settled  doctrine  of  this  state  that  the  proprietor  of  lands 
on  a  river  navigable  or  unnavigable,  "  in  the  absence  of  ex- 
press limitation  in  his  title,"  takes  to  the  thread  of  the 
stream,  it  is  equally  well  settled  that  he  takes  subject  to  the 
public  right  of  navigation,  and  that,  whether  he  owns  the  soil 
under  the  water  or  not,  ^^  the  public  has  the  right  to  improve, 
regulate  and  control  the  bed  of  the  stream  and  the  flow  of  the 
waters  therein,  in  the  interest  of  navigation  and  commerce." 
WU.  S.  I.  Co.  V.  Zyonsj  30  Wis.,  62;  Arimond  v.  O.  B.  ds 
M.  Canal  Co.,  31  id.,  316;  Delaplaine  v.Haihoaj/  Co.^  42 
id.,  225.  See  also  Boorman  v.  SunnucJiBy  42  Wis.,  233; 
Diedrich  v.  Railway  Co.j  id.,  248;  Stevens  Point  Boom  Co.  v. 
BeiUtfj  44  id.,  295;  Same  v.  Same,  46  id.,  237;  Jones  v.  Pet- 
tibone^  2  id.,  308.  The  state  having  the  right  to  make  the  im- 
provements in  question,  or  to  confer  authority  to  do  so  on  the 
defendant  as  its  agent  for  the  purpose,  and  defendant  having 
executed  the  authority  so  conferred,  ^^  in  a  careful  and  dis- 
creet manner,"  equity  will  not  decree  the  structures  a  nuis- 
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ance  and  order  them  abated,  especiallj  at  the  Bait  of  a  private 
party.  Alexander  v.  MilvHivkee^  16  Wis.,  247;  Lansing  v. 
Smithy  8  Cow.,  146,  and  anthorities  there  cited.  The  state, 
indeed,  could  not  itself  take  plaintiff's  prope];tj  or  directly 
damage  it,  nor  aathorize  defendant  to  do  so,  without  compen- 
sation; nor  has  it  done  so  iii  this  case.  The  riparian  owner 
upon  navigable  water,  whether  or  not  he  owns  the  soil  to  the 
center  of  the  stream,  has  a  right  to  construct  wliarves,  piers, 
etc,  in  shoal  water  in  front  of  his  land,  ^nly  in  case  he  is  not 
^^ prohibited  hy  local  law  *'  (Diedrich  v.  Railvxiy  Co.^  eupi^a); 
but  since  the  act  of  1873  plaintiff  has  been  prohibited  by  local 
law  from  constructing  piers  and  booms  in  front  of  his  land. 
The«case  is  one  in  which  ^^  the  subjection  of  the  private  right 
to  the  public  use  may  impair  the  private  right  or  defeat  it 
altogether."  Stevens  Point  Boom  Co.  v.  BeUly,  46  Wis., 
248.  "  Everyone  who  buys  property  on  a  navigable  stream, 
purchases  subject  to  the  superior  right  of  the  commonwealth 
to  regulate  and  improve  it  for  the  beneiit  of  all  the  citizens." 
McKeen  v.  Del.  Dvo.  Canal  Co.,  49  Pa.  St.,  424.  As  to  the 
claim  that  defendant's  works  were  a  nuisance  from  which 
plaintiff  had  suffered  special  damage,  counsel  contended, 
among  other  things,  1.  That,  if  they  were  constructed  in  a  care- 
ful and  discreet  manner  pursuant  to  the  legislative  grant  of 
authority,  they  would  be  lawful  even  if  a  real  impediment  to 
navigation.  State  of  Pa.  v.  Wheeling  Bridge  Co.,  18  How., 
U.  S.,  432;  Pound  v.  Turckj  supra,  and  authorities  there 
cited;  Crittenden  v.  Wilson,  6  Cow.,  165;  Canal  ComWsv. 
The  People,  5  Wend.,  423;  The  People  v.  Railroad  Co.,  15 
id.,  113.  2.  That  as  the  court  had  found  plaintiff  entitled  to 
only  nominal  damages,  he  could  not  have  suffered  any  special 
injuries  entitling  him  to  maintain  a  suit  for  the  abatement 
of  the  works,  even  if  they  were  a  common  nuisance.  Lans- 
ing V.  Smith,  8  Cow.,  146;  Carpenter  v.  Mann,  17  Wis.,  165; 
Greene  v.  Nun/nemaeher,  86  id.,  51.  3.  That  a  suit  cannot 
be  maintained  in  equity,  in  this  state,  by  a  private  person,  to 
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abi'e  an  existing  nuisance,  because  there  is  a  complete  and 
adequate  remedy  at  law  (sec.  1,  ch.  144,  R.  S.  1858);  and  the 
objection,  being  founded  on  the  exclusive  jurisdiction  of  courts 
of  law,  need  not  be  taken  bj  answer.  Remington  v.  Foster j 
42  Wis.,  608,  and  authorities  there  cited. 

For  the  respondent,  there  was  a  brief  bj  Finch  <&  Barber^ 
and  oral  argument  by  Jdr.  Barber: 

1.  As  to  the  form  of  action.  As  riparian  owner,  plaintiff 
took  to  the  center  of  the  stream.  Olson  v.  Merrill^  42  Wis., 
210;  Delaplaine  v.  Railway  Co.j  id.,  215;  Boorman  v.  Sun- 
nuchsy  id.,  242;  Yates  v.  Juddj  18  id.,  118;  Arnold  v.  Fl- 
more^  16  id.,  509,  and  cases  there  cited.  Without  authority 
of  law,  defendant  appropriated  to  its  own  use  land  of  the 
plaintiff  constituting  the  bed  of  the  river,  and  was  construct- 
ing thereon  permanent  works  which  would  produce  continuous 
damage  to  the  plaintiff,  and  tend  to  change  the  character  of 
the  property.  Equity  will  assume  jurisdiction,  both  because 
the  remedy  at  law  is  inadequate,  and  in  order  to  avoid  multi- 
plicity of  actions.  The  complaint  seeks  not  merely  to  procure 
a  removal  of  the  obstructions  already  in. the  river,  but  to  pre- 
vent defendant  from  placing  others  there  in  the  future;  and 
no  action  at  law  can  accomplish  this.  In  cases  of  trespass 
upon  land,  where  the  act  complained  of  has  not  been  com- 
pleted, equity  has  always  interposed,  especially  when  the  dam- 
age is  serious,  tends  to  change  the  character  of  the  property, 
and  is  continuous  in  its  nature.  Kerr  on  Inj.,  *296,  *  331,  and 
notes;  Martyr  v.  Lawrence^  2.D.,  J.  &  S.,  261;  Trustees j  etc.,, 
v.Soessliy  13  Wis.,  348;  Walker  v.  Shepardson^  2  id.,  384; 
Potter  v.  Menasha^  30  id.,  492;  Coming  t>.  Troy  I.  <&  N, 
Factory,  40  N.  Y.,  206;  Middleton  v.  Flat  Ri/o.  Booming  Co., 
27  Mich.,  534;  2  Story's  Eq.  Jur.,  §§  901,  924,  927,  and  notes. 
This  is  especially  the  case  when  corporations  enter  upon  tlie 
land  of  another  without  corporate  authority;  as  the  courts 
will  keep  them  under  control  on  grounds  of  public  policy. 
Eerr  on  Inj.,  *  296,  note  f.    The  rights  of  the  riparian  owner 
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are  righte  of  property  (  Walker  v.  Shepardepji^  4  Wis.,  608; 
Chapman  v.  Railroad  Co.^  88  id.,  629;  OUotv  v.  MerriUy  42 
id.,  210);  and  the  diversion  of  the  flow  of  the  river,  causing 
special  damage  to  plaintiff's  land,  is  a  nnisanoe  which  entitles 
him  to  a  mandatory  injunction  to  place  him  in  statu  quo. 
Angell  on  W.  C,  ^  444-456;  High  on  Inj.,  §  512;  2  Wood 
on  Nnis.,  §  1130;  Earl  v.  De  HaH^  1  Beasley,  2«0;  Coming 
V.  Troy  1.  ds  N.  Factory,  40  N.  Y.,  191;  Webh  v.  PoHland 
Manuf^g  Co.,  8  Sam.,  190;  Tyler  v.  Wilkinson,  4  Mason, 
400;  Towneend  v.  McDonald,  2  Kern.,  881;  Cotton  v.  Boom 
Co.,  19  Minn.,  497;  Rogers  Loc.  ib  Maoh.  Works  v.  Rail- 
way Co.,  6  C.  E.  Green,  887;  Bemis  v.  Upham,  18  Pick.,  169. 
The  judgment  is  as  provided  by  statute  (Tay.  Stats.,  1698, 
§§  2, 6),  all  the  facts  being  found  by  the  court  which  were  neces- 
sary to  entitle  plaintiff  to  the  statutory  relief.  And  even 
though  it  should  be  held  that  our  action  is  wholly  equitable, 
defendant,  after  answering,  going  to  a  trial,  consenting  to  a 
reference,  etc,  cannot  now  be  heard  to  object  Peck  v.  School 
District,  21  Wis.,  517;  Tenney  v.  StaU  Baiik,  20  id.,  164. 
2.  As  to  defendant's  rights  under  its  charter.  It  does  not 
follow  that  because  defendant  has  the  right  to  construct  a 
boom,  it  has  also  the  right  to  do  everything  necessary  for  that 
purpose.  Its  charter  in  its  present  form  contains  no  eminent 
domain  clause;  no  provision  for  ascertaining  the  damages 
sustained  by  property  holders.  It  is  a  mere  license  from  the 
state  to  use  the  river,  subject  to  the  rights  of  the  property 
holders.  If  the  company  can  obtain  by  purchase  the  title  to 
the  bed  of  the  stream,  the  consent  of  the  riparian  owner  to 
use  the  banks  of  the  river,  or  to  divert  the  flow  of  its  water, 
the  charter  is  its  security  that  the  public  will  not  prosecute  it 
for  maintaining  its  works.  ^^  The  legislature  could  grant  the 
franchise  or  license  as  against  the  public  only;  it  could  not 
license  a  trespass  by  its  grantee  upon  land  to  which  he  had  no 
title.''  Stevens  Point  Boom  Co.  v.  ReiUy,  44  Wis.,  303; 
Lee  V.  Pembroke  Iron  Co.,  2  Am.,  60;  Perry  v.  Wilson,  7 
VoL.XLVII.-21 
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Mass.,  398;  Grand  Rapids  Booming  Co.  v.  Jarvis^  30  Micb.^ 
323.  3.  If  the  rights  of  the  plaintiff  have  been  violated,  he  is 
entitled  to  the  relief  sought,  although  the  actnal  damage  thus 
far  suffered  has  been  nominal.  Wood  on  Nnis.,  §§  774-6; 
Rochdale  Canal  Co.  v.  King^  21  Ertg.  Law  &  Eq.,  177; 
Clowes  V.  Waterworks  Co.^  L.  R,  8  Ch.  App.,  125;  EnJkrey 
V,  Owen,  6  Exch.,  368;  Wehler  v.  Croge^  89  N.  H.,  182;  Bas- 
seU  V.  Manuf^g  Company^  47  id.,  224;  Wright  v.  Moore^  38 
Ala.,  593;  Fhcenix  Water  Co.  v.  Fletcher,  28  Cal.,  483;  HoU^ 
man  v.  Boiling  Spring  Co.j  1  McCart  (14  N.  J.  Eq.),  835; 
Cotton  V.  Rum  River  Boom  Co.,  19  Minn.,  497;  Webb  v. 
Portland  Co,<,  Coming  v.  Troy  I.  <&  N.  XJo,,  and  Middleton 
V.  Booming  Co.,  supra. 

Rtan,  C.  J.  It  is  settled  in  this  state  that  a  riparian  owner 
on  navigable  water  may  construct  in  front  of  his  land,  in  shoal 
water,  proper  wharves,  piers  and  booms,  in  aid  of  navigation, 
at  his  peril  of  obstructing  it,  far  enough  to  reach  actually 
navigable  water.  This  is  properly  a  riparian  right,  resting  on 
title  to  the  bank,  and  not  upon  title  to  the  soil  under  water. 
It  is  a  private  right,  however,  resting,  in  the  absence  of  pro- 
hibition, upon  a  passive  or  implied  license  by  the  public;  is 
subordinate  to  the  public  use,  and  may  be  regulated  or  prohib- 
ited by  law.  Diedrieh  v.  Railway  Co.,  42  Wis.,  248;  Stevetis 
Point  Boom  Co.  v.  ReUly,  44  Wis.,  295;  S.  (7.,  46  Wis.,  237. 

It  is  not  questioned  that  the  respondent  had  this  right  in 
front  of  his  land  on  the  Wisconsin  river,  before  the  passage 
of  chapter  45,  P.  &  L.  Laws  of  1871,  amended  by  chapter  256 
of  1873.  Section  10,  however,  of  the  former  chapter,  grants 
to  the  appellant  the  exclusive  right  of  constructing  booms 
necessary  for  holding,  storing  and  assorting  logs,  etc,  for  a 
certain  distance  up  and  down  the  bank  of  tlie  river,  including 
the  respondent's  land  fronting  upon  it 

Nothing  in  the  section  or  elsewhere  in  these  statutes,  taken 
together,  will  bear  a  construction  authorizing  the  use  by  the 
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appellant  of  any  part  of  the  bauk  of  tha  river  owned  by 
others,  or  the  exercise  of  the  riparian  right  of  others,  within 
the  limit  defined.  Of  eourse,  that  conld  not  be  done  for  a 
private  nse;  or  for  a  public  use,  without  just  compensation, 
by  the  exercise  of  the  right  of  eminent  domain.  Such  a 
power  was  given  in  the  statute  of  1871,  but  it  is  expressly 
taken  away  by  the  statute  of  1873.  Under  the  two  statutes, 
so  far  as  the  use  of  the  bank  of  the  river  is  essential  to  the 
exercise  of  the  franchises  granted  to  the  appellant,  it  is  con- 
fined  to  its  own  riparian  ownership;  and  the  exclusive  right 
of  the  appellant  as  against  other  riparian  owners  is  prohibit- 
ory only  of  the  exercise  of  the  right  by  the  latter.  In  this 
respect  the  construction  of  the  statutes  is  sufficiently  plain. 
The  appellant's  boom  can  rest  on  the  bank  of  the  river  only 
in  right  of  the  appellant's  riparian  ownership;  but  its  works 
in  aid  of  the  boom  may  extend  in  the  water,  up  and  down  the 
river,  excluding  all  other  booms  within  the  limits  specified. 

The  prohibition  of  the  section  is  not  express.  It  is  only  an 
incident  of  the  exclusive  grant.  The  validity  of  the  prohibi- 
tion is  therefore  dependent  on  the  validity  of  the  grant  A 
statute  may,  indeed,  in  the  exercise  of  legislative  discretion, 
take  away  the  exercise  of  the  private  right,  which  is  a  quasi 
intrusion  upon  the  public  right,  is  subservient  to  it,  and  exists 
only  by  public  sufferance.  But  this  can  be  properly  done 
only  in  the  enforcement  of  the  paramount  public  right;  and 
a  statute  granting  an  exclusive  right  to  one  riparian  owner, 
for  a  private  use,  could  not  be  supported  as  a  valid  prohibition 
of  the  right  of  adjacent  riparian  owners.  Such  a  provision 
would  not  be  an  assertion  of  the  paramount  public  right,  but 
the  subordination  of  one  private  right  to  another;  would  not 
be  in  aid  of  public  nse,  but  of  a  quasi  monopoly  of  private 
use.  As  between  several  riparian  owners  such  a  provision 
would  have  effect  to  give  one  owner's  land  somewhat  of  the 
nature  of  a  dominant  estate,  and  the  lands  of  the  others  some- 
what of  the  nature  of  servient  estates.    This  could  not  be  up- 
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held  as  a  ralid  exercbe  of  legislative  control  over  the  private 
riparian  right 

The  controlling  question  in  this  case,  therefore,  is  whether 
the  franchises  of  the  appellant  are  granted  for  a  public  or  for 
a  private  use. 

As  they  stood  under  chapter  45  of  1871,  it  would  be  diffi- 
cult to  consider  the  appellant  other  than  a  private  corporation, 
for  private  use;  for  section  15  of  that  statute  gives  a  prefer- 
ence to  the  members  of  the  corporation  over  the  general  pub- 
lic, in  the  use  of  the  works  anthorized.  But  the  amendment 
of  1873  takes  away  the  preference,  and  gives  an  equal  right  in 
the  use  of  the  works  to  all  the  world;  and  the  question  here 
must  be  determined  under  the  latter  provision. 

In  this  state,  navigable  water  includes  all  water  capable  of 
actual  navigation  (Diedrioh  v.  Railway  Co.y  supra),  and  the 
capacity  of  floating  logs  to  market  is  sufficient  to  make  water 
navigable  within  the  rule.  Olson  v.  Merrill,  42  Wis.,  203. 
Whether  and  how  far  navigable  for  other  purposes,  the  capac- 
ity of  floating  logs  to  market  appears  to  be  the  chief  naviga- 
ble value  of  the  Wisconsin  river,  as  the  legislation  relating  to 
it  and  numerous  cases  in  this  court  abundantly  sho^.  What- 
ever equally  aids  this  use  of  the  river  by  all  having  occasion 
for  it,  is  of  public  purpose  (  Wisconsin,  R.  /.  Go.  v.  Manson,  43 
Wis.,  255);  and  the  utility,  indeed  the  necessity,  of  booms  at 
convenient  points  for  receiving,  assorting  and  distributing  logs, 
such  as  the  appellant  is  anthorized  to  construct,  is  so  universal 
on  such  rivers  that  it  is  judicially  recognized  as  entering  into 
the  law  governing  their  use.  Pound  v.  TurcJc,  95  U.  S.,  459. 
See  also  Ddaptame  v.  Railway  Co.,  42  Wis.,  214;  S.  P.  Boom 
Co.  V.  ReiHy,  supra;  G.  R.  Booming  Co.  v.  Jarvis,  30  Mich., 
308;  Perry  v.  Wilson,  7  Mass.,  393;  Lawler  v.  Boom  Co.,  56 
Maine,  443. 

The  appellant  must  therefore  be  held  to  be  a  quasi  public 
corporation  (AWy  Oen.  v.  Railroad  Cos.,  35  Wis.,  425),  an 
agent  of  the  state  for  the  improvement  of  the  river  (  Wis.  R. 
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/.  Co.  V.  MansoThy  stipra)^  and  its  frandbises  granted  for  a 
public  use. 

Of  ooarse,  private  property  of  others  ooald  not  be  in  any 
way  appropriated  or  used  by  the  appellant  in  aid  of  the  public 
purpose,  without  authority  of  law,  upon  just  compensation. 
But  the  land  of  the  respondent  is  neither  taken  nor  used;  the 
works  of  the  appellant  neither  touch  it  nor  overflow  it  The 
statutes  under  which  the  appellant  acts  authorize  no  such  inter- 
ference with  the  property  of  others.  They  only  aid  the  pub- 
lic use  for  which  the  appellant  is  chartered,  by  restraining  tde 
exercise  of  a  private  right,  which  the  legislature  appears  to 
have  considered  inconsistent  witU  it;  a  right  which  the  re- 
spondent, as  other  riparian  owners^  held  only  by  implied  public 
license — as  it  were,  as  tenant  by  sufferance  of  the  state;  a 
right  of  which  the  exercise  might  always  be  prohibited  by  pub- 
lic law,  in  aid  of  public  use.  The  private  right  is  a  quaei 
intrusion  upon  the  public  right,  tolerated  only  in  private  aid 
of  navigation,  and  gives  way,  ex  necessitate  reiy  to  public  meas- 
ure in  aid  of  navigation. 

^This  private  right  of  the  riparian  owner  is  subordinate  to 
the  public  use  of  a  navigable  riVer,  and  is  always  exercised  at 
peril  of  obstructing  navigation.  This  subjection  of  the  private 
right  to  the  public  use  may  sometimes  impair  the  private  right 
or  defeat  it  altogether.  But  the  public  right  must  always  pre- 
vail over  the  private  exercise  of  the  private  right'*  S.  P. 
Boom  Co.  V.  SeiUj/j  46  Wis.,  237.  As  against  the  riparian 
owners,  within  the  limits  specified  in  the  statute,  the  state  has 
only  resumed  its  own.  Otherwise,  the  title,  possession  and  use 
of  the  respondent's  land  remain  intact  If  the  public  action 
lessen  its  value,  it  is  literally  damnum  absque  injuria. 
Alexander  v.  Milwavkee^  16  Wis.,  247.* 

'The  anthoriiy  of  Alexander  v.  Milwaukee  is  not  oonaidexed  diakeu  by 
Arinumd  v.  G.  B.  dr  M.  Canal  Co.,  31  Wis.,  816.  The  cases  are  hoth  well 
decided,  on  essentially  different  grounds,  and,  i^operly  ond^stood,  quite 
ccmsistent  with  each  other. 
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And  this  proceediDg,  to  restrain  the  agent  of  the  state  in  the 
exercise  of  franchises  granted  in  public  right  for  public  nse,  is 
equivalent  in  principle  to  a  private  action  against  the  state 
itself  to  subordinate  the  paramount  public  right  to  the  sub- 
servient private  right. 

So  far  the  appellant's  works  have  been  considered  as  com- 
plying with  its  franchises.  It  may  be  that  they  are  so  con- 
structed as  to  impede  the  general  navigation  of  the  river.  If 
sOy  the  remedy  is  surely  not  by  a  proceeding  in  equity  at  the 
suit  of  a  private  person.  It  may  be  that  the  appellant  has  so 
used  its  works,  in  the  handling  of  rafts  or  logs,  as  to  give 
some  right  of  action  to  the  respondent.  *  If  so,  the  action  is 
durely  at  law,  sounding  in  damages.  Remington  v.  Foster^  42 
Wis.,  608. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  court  below  with  directions  to  dismiss  the 
complaint. 


Johnson  and  another  vs.  The  Ashland  Lumber  Company. 

Deed.    (1)  Exeepiiona  in  deed  construed  and  upheld,    (2)  Evidbkce  (tf 

nonewiatenee  of  deed. 
Special  Yebdict:    (3)  Inet^ffldeni  to  support  judgment. 

1.  In  a  deed  of  a  qnarter-section  of  land  bounded  only  on  the  north  by  a 

town  line,  an  exception  of  **  the  32  acres  mortgaged  to  A.  adjoining  the 
town  line,**  mrui  he  presumed,  in  the  absenoe  of  the  mortgage,  to  be  an 
ezoeptian  of  a  pazoel  of  land  extending  the  wh(^  length  of  the  n<M?th 
side  of  the  quarter-section,  of  sufficient  nnifinm  width  to  include  32  acres; 
and  an  exception  of  seven  acres  '*to  be  taken  on  the  east  side  of  said 
described  land,**  is  an  exception  of  a  parcel  of  land  extending  along  the 
whole  east  side  of  the  quarter-section,  of  sufficient  uniform  width  to  in- 
clude seven  acres;  and  such  exceptions  are  not  void  for  uncertaintj. 

2.  The  record  of  a  mortgage  from  the  same  grantor  to  A.  of  34  acres  oE  land 

in  another  quarter  of  the  same  section  was  produced  on  the  trial,  and  no 
other  mortgage  from  said  grantor  to  A.  was  found  of  record.    Held, 
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that  this  was  no  proof  of  the  nonexistenoe  of  an  unncorded  mortgage 
eooespondrng  to  the  description  m  said  deod. 
8.  In  an  action  for  thd  conyersion  of  timber  alleged  to  have  been  cat  from 
plaintiffii'  lands,  the  special  verdict  was  merely  that  the  timber  was  cat 
by  a  stranger  on  a  certain  qoarter-sectioa  of  land,  and  by  sach  stranger 
sold  to  and  mana&ctored  and  disposed  of  by  the  defendant  The  evi- 
dence was,  that  plaintifis,  at  the  time  of  such  catting,  owned  only  a  part 
of  said  qoarter-section,  and  there  was  no  finding  that  the  timber  was 
cat  on  their  part,  and  no  general  verdict  Held,  that  there  was  nothmg 
to  support  a  judgment  in  th^  favor. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Trover,  for  logs.  On  a  former  appeal  in  this  action,  it  was 
held  that  the  complaint  states  a  cause  of  action.  The  com- 
plaint is  sufficiently  stated  in  the  report  on  that  appeal  45 
Wis.,  119.    The  defendant  answered  a  general  denial. 

On  the  trial,  plainti£Es  proved  that  the  plaintiS  Luoretia  John- 
eon  was  sole  heir,  and  the  plaintiff  Eliaaheth  Blake  the  widow, 
of  Lawrence  Farley,  who  died  intestate;  that  the  United  Sta'tes 
conveyed  to  one  Stephen  Butterfield  loto  8  and  4,  and  the  N. 
\  of  the  N.  W.  \  of  section  5,  township  48,  range  4  west;  and 
that  Butterfield  conveyed  to  Farley  a  portion  of  such  lauds, 
described  as  follows:  ^  Lots  3  and  4,  and  the  north  half  of  the 
northwest  quarter  of  section  No.  5,  in  township  48  north,  of 
range  4  west,  excepting  the  32  acres  mortgaged  to  Schuyler 
Goff,  adjoining  the  town  line,  and  also  seven  acres  which  I 
reserve  for  myself,  and  to  be  taken  on  the  east  side  of  said 
described  land,  leaving  the  amount  of  acres  now  deeded  in  this 
deed  about  thirty-four,  more  or  less." 

There  was  no  general  verdict  The  jury  found  specially 
that  one  Ole  Storman  cut  the  logs  in  controversy  on  the  N.  £. 
\  of  the  N.  W.  \  and  lot  3  of  said  section  5,  to  the  amount  of 
700,000  feet,  board  measure,  and  sold  and  delivered  them  to 
the  defendant  company;  that  the  company  sawed  them  into 
lumber,  and  sold  and  disposed  of  the  same;  that  the  timber 
standing  was  worth  one  dollar  per  thousand  feet,  board  meas- 
ure; and  that  the  defendant  has  not  paid  the  plaintiff  therefor. 
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Judgment  was  rendered  for  the  plaintiffs  on  these  findings, 
for  $700  and  costs;  and  the  defendant  appealed  therefrom. 

For  the  appellant,  there  was  a  brief  by  John  H.  Knight 
and  W.  M.  TomhinSy  and  oral  argument  by  Mr.  Knight. 
They  contended,  among  other  things,  as  follows:  1.  That  the 
land  acquired  by  Farley  by  deed  from  Butterfield  could  be 
determined  only  by  fixing  the  boundaries  of  the  two  tracts 
excepted  in  that  deed;  that  the  only  evidence  offered  to  locate 
the  excepted  premises  was  a  mortgage  to  Goff,  not  shown  to 
be  the  one  referred  to  in  the  deed  to  Farley;  that  the  court 
therefore  could  not  say  where  the  34  acres  conveyed  to  Farley 
were  situated,  nor  could  it  be  determined,  from  the  evidence, 
how  much  of  the  timber  in  question  was  taken  from  that  tract; 
and  that,  plaintiffs  having  failed  to  remove  by  proof  the  appar- 
ent ambiguity  in  the  deed  upon  which  they  relied,  that  deed, 
so  far  as  this  action  is  concerned,  should  be  held  void.  Bene- 
dict V.  HomeTy  13  Wis.,  256;  Thomas  x\  Thotnasy  6  Dumi 
&  E.,  671.  2.  That  the  mortgage  to  Ooff  presumably  estab- 
lished the  metes  and  bounds  of  the  32  acres  included  in  the 
first  exception,  ^^  adjoining  the  town  line,"  i.  e.,  on  the  north 
side  of  the  tract;  and  the  seven-acre  tract  excepted  is  presum- 
ably a  strip  of  uniform  width  along  the  east  side  of  the  lands 
described.  Dolan  v.  Trelevauj  31  Wis.,  147;  Jenkins  v. 
Sharpfy  27  id.,  472;  Comm.  v.  Roxbwy^  9  Gray,  490;  Van 
Gordon  v.  Jackson^  5  Johns.,  440;  3  Washb.  R  P.,  398  et 
seq.,  and  cases  there  cited.  3.  That  the  title  and  right  of  pos- 
session to  the  lands  described  in  the  complaint  were  in  one 
Storman  by  virtue  of  a  certain  tax  deed,  and  he  was  in  actual 
possession,  and  the  lands  were  not  redeemed  by  plaintiff  from 
the  tax  sale  until  two  years  after  the  logs  were  sold  by  Stor- 
man to  the  defendant;  that  after  the  recording  of  a  tax  deed 
and  before  redemption,  plaintiff  had  no  estate  in  the  property 
and  could  not  even  maintain  an  action  to  restrain  waste 
(  Wright  V.  Whig,  18  Wis.,  46);  that  trees  when  severed  from 
the  realty  become  personal  property  (1  Washb.  R.  P.,  142; 
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I^son  V.  JtcOiiin^aSj  26  Wis.,  656);  that  Storman,  being  in 
possession  under  a  valid  legal  title  to  ^an  absolute  estate  in 
fee  simple,''  was  owner  of  the  logs  and  rightfully  in  possession 
of  them,  and  defendant,  by  purchase  from  him,  acquired  a 
good  title;  and  that  for  this  reason  plaintiffs  could  not  main- 
tain the  action.  1  Washb.  R  P.,  467;  Gordon  v.  HarpeTy 
7  Dumt  &  E.,  9;  Northrup  v.  Trask^  39  Wis.,  516,  and  cases 
there  cited;  Cooper  v.  Davisj  15  Conn.,  556;  Case  u,  De  GoeSj 

3  Caines,  261;  Detoey  v.  Osborrij  4  Cow.,  829;  FuUon  v. 
Fulton^  4A  Barb.,  581;  Wickham  v.  Freematij  12  Johns.,  183; 
PeUrson  v.  Clarkj  15  id.,  205;  StochjoeU  v.  PhelpSj  34  N.  Y., 
363;    Wilson  v.  MaUby,  59  id.,  126. 

For  the  respondent,  there  was  a  brief  by  «/.  J.  MileSj  and 
oral  argument  by  G.  W.  Cote.  They  contended,  1.  That  the 
exception  of  82  acres  in  the  deed  to  Farley  was  void  for  un- 
certainty; that  the  description  of  the  land  in  such  an  exception 
should  be  as  full  and  accurate  as  would  be  required  in  a  deed 
of  the  same  land  (3  Washb.  R  P.,  3d  ed.,  369),  and  the  limits 
of  the  land  must  be  shown  on  the  face  of  the  instrument  or 
by  reference  therein  to  some  known  object  by  which  they  may 
be  ascertained  (Coats  v.  Taft^  12  Wis.,  389);  that  as  to  the  32 
acres  there  was  no  reference  in  the  deed  to  any  object  by  which 
the  limits  could  be  established;  and  that  the  ambiguity  was 
patent,  and  could  not  be  helped  by  parol.  2  Phillips  on  Ev., 
C,  H.  &  E.'s  notes,  p.  746,  note  616;  Worthington  v.  Hylyer^ 

4  Mass.,  205.  2.  That  the  exception  of  the  seven  acres  was 
also  uncertain.  (1)  Because,  by  its  terms,  the  tract  might  be 
taken  on  the  east  side  of  the  32  acres  mortgaged  to  Ooff,  or  on 
the  east  side  of  lot  3,  or  of  lot  4,  or  of  the  N.  i  of  the  N.  W.  J. 
(2)  Because,  th^  language  used  implies  a  right  in  the  grantor 
to  select  any  seven  acres  he  might  choose  on  the  east  side  of 
the  lands.  3.  That  as  the  ambiguity  was  in  the  exception  only, 
the  exception  was  void,  and  the  whole  land  passed  by  the  deed 
to  Farley.  4.  That  the  exception  of  the  32  acres  was  in  favor 
of  no  person,  and  that  of  the  seven  acres  was  to  the  grantor, 
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without  words  of  inheritance,  and  if  it  was  valid  he  would  only 
take  a  life  estate  (3  Washb.  R.  P.,  871);  and  in  that  case  Far- 
ley's heirs  would  own  the  fee  subject  to  Butterfield's  life  estate, 
and  could  maintain  action  for  timber  cut  upon  the  premises. 
1  Washb.  R  P.,  139, 411;  1  Hilliard  on  Torts,  473;  2  id.,  125, 
149.  5.  That  tlie  tax  deed  was  void  upon  its  face  for  various 
reasons;  that  Storman  was  never  in  possession  of  the  land,  ex- 
cept so  far  as  was  necessary  to  commit  a  trespass  by  cutting 
the  timber;  and  that  even  if  the  deed  was  good,  the  title  con- 
ferred by  it  was  conditional,  and  the  redemption  rendered  it 
void  ab  initio.  R.  &,  sec  1165;  Bkckwell  on  T.  T.,  4th 
ed.,  475. 

Lton,  J.  There  is  no  finding  that  the  plaintiffs  are  the 
owners  of  the  lands  from  which  the  logs  in  controversy  were 
taken.  The  judgment  probably  went  upon  the  grounds  that 
the  exceptions  in  the  conveyance  by  fiutterfield  to  Farley  are 
void  for  uncertainty,  and  that  Farley  took  title  under  that  con- 
veyance to  the  whole  of  the  N.  K  J  of  the  N.  W.  \  and  lot  3 
of  section  5,  mentioned  in  the  complaint.  If  Farley  died 
seized  of  these  lands,  it  is  not  denied  that  his  title  descended 
to  the  plaintiffs. 

We  think  there  is  no  uncertainty  or  ambiguity  in  tho  de- 
scription in  that  conveyance  of  the  excepted  parcels.  It  was 
conceded  in  the  argument  of  the  cause,  and  the  government 
plats  show,  that  the  N.  \  of  the  N.  W.  i,  and  lots  3  and  4  of 
section  5,  constitute  the  northwest  fractional  quarter  of  that 
section  — lot  3  being  the  southeast,  and  lot  4  tho  southwest 
fractional  quarter  of  the  quarter-section.  The  exception  of  32 
acres  adjoining  the  town  line,  mortgaged  to  ^Schuyler  Goff, 
must,  in  the  absence  of  that  mortgage,  be  presumed  to  be  a 
parcel  of  land  extending  the  whole  length  of  the  north  side  of 
the  quarter-section  (which  is  the  only  town  line  abutting  it),  of 
sufficient  uniform  width  to  include  32  acres;  and  the  exception 
of  seven  acres  to  be  taken  on  the  east  side  of  the  fractional 
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qnarter-section  is  an  exceptioii  of  a  parcel  of  land  extending 
along  the  whole  east  side  of  the  qoarter-seotion,  of  sufficient 
uniform  width  to  include  seven  acres.  Dolan  v.  Trelevan,  31 
Wis.,  147;  Jenkins  v.  Sharp/,  27  Wis.,  472;  Walsh  v.  Einger, 
2  Ohio,  435;  3  Washb.  on  Real  Property  (4th  ed.),  406,  and 
cases  cited. 

The  record  of  a  mortgage  executed  bj  Bntterfield  to  Goff,  on 
thvrty-four  acres  of  land  in  the  northeast  (^p^sx^x  of  section  5, 
was  r^ul  in  evidence,  and  no  other  mortgage  executed  bj  the 
former  to  the  latter  was  found  of  record.  But  that  does  not 
disprove  the  existence  of  the  mortgage  mentioned  in  the  con- 
veyance to  Farley.  It  may  have  been  executed  and  not  re- 
corded. Hence  we  are  not  called  upon  to  decide  the  effect  upon 
Farley's  deed  of  proof  that  no  such  mortgage  ever  existed.  If 
such  a  mortgage  should  be  produced,  and  found  to  include 
lands  not  of  a  uniform  width  along  the  north  line  of  the  quar- 
ter-section, the  presumption  above  mentioned  would  cease,  and 
the  description  in  the  mortgage  would  control;  that  is  to  say, 
the  exceptions  would  cover  the  parcel  on  the  town  line  actually 
mortgaged,  although  the  same  might  not  be  of  uniform  width. 
Hence,  on  the  record  before  us,  the  most  that  the  plaintiffs  can 
successfully  claim  is,  that  when  the  logs  were  taken  from  the 
land  described  in  the  complaint  (which  is,  in  fact,  the  east  frac- 
tional half  of  the  northwest  quarter  of  section  6),  they  were  the 
owners  of  only  a  portion  of  such  land.  The  special  verdict 
fails  to  find  that  the  logs  were  taken  from  that  portion  of  the 
fractional  half-quarter-section  owned  by  the  plaintiffs.  The 
verdict  may  be  true,  and  yet  not  a  tree  have  been  cut  on  the 
plaintiffs'  land.  Perhaps  a  general  verdict  for  the  plaintiffs 
would  have  supplied  the  omission,  but  no  general  verdict  was 
returned.  The  omission  to  find  that  the  timber  was  taken  from 
the  lands  of  the  plaintiffs  is  necessarily  fatal  to  the  judgment. 

2.  A  tax  deed  in  the  statutory  form  was  read  in  evidence  on 
behalf  of  the  defendant,  purporting  to  convey  the  lands  de- 
scribed in  the  complaint  (leas  seven  acres)  to  one  Smith;  also  a 
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oonveyanoe  of  the  Bame  lands  executed  by  Smith  to  Storman. 
It  was  also  proved  that  the  plaintiff  Lucretia  Johnson  was  then 
a  minor,  and  afterwards  redeemed  the  lands  from  the  tax  sale 
and  deed  pnrsnant  to  the  statute.  Laws  of  1868,  ch.  89;  R.  S., 
374,  sec  1166.  Storman  cut  the  timber  and  sold  it  to  the 
defendant  after  Smith  conveyed  to  him,  and  before  sudi 
redemption. 

Several  questions  are  made  oi^  the  tax  deed  and  the  effect  of 
the  redemption;  but  we  have  concluded  to  leave  them  undeter- 
mined on  this  appeal. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
reversed,  und  the  cause  remanded  for  a  new  trial. 


Thb  Sufervisobs  of  La  Points  vs.  O'Mallet  and  another. 

* 
County  Boards.    (1)  General  rule  as  to  their  powers,    (2)  Thsk  power 

in  abolishing  towns,  etc. 
Appeal  to  Soprbmb  Court;     (3,  4)  From  judgment  against  abolished 

town:  by-  whom  to  be  taken, 

1.  Under  sec  22,  art  IV  <>£  the  state  oonstitaticm  (which  empowers  the 

legfulature  to  confer  upon  boards  of  county  supervisors  ''powers  of  a 
local  legislative  and  administrative  character**),  it  seems  that  when  any 
subject  of  legislation  is  entrusted  to  county  boards  by  general  words  in  a 
statute,  they  acquire  a  right  to  pass  any  ordinance  neblessary  or  conven- 
ient for  the  purpose  of  disposing  of  the  whole  saly'eci  so  committed  to 
them,  and  for  that  purpose  have  all  the  powers  oi  the  state  legislature 
over  that  sul^ject,  unless  the  statute  restricts  the  power  or  directs  its  exer- 
cise in  a  certain  way. 

2.  Under  sec.  670,  R.  S.  (which  empowers  county  boards  "to  set  off,  organ- 

ize, vacate,  and  change  the  boundaries  of  the  towns  in  their  respective 
counties,  sulgect  to  the  limitations  "  afterward  prescribed),  a  county 
board  has  power  to  abolish  an  existing  town,  attach  different  parts  of  its 
territory  to  other  existing  towns,  and  provide  that  one  of  the  latter 
shall  succeed  to  tiie  rights  <^  the  old  town  in  specified  proper^ — in  this 
case  a  judgment  against  third  parties. 
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3.  After  such  an  ordinance  has  taken  effiecti  an  appeal  from  a  jodgment  so 

transferred  cannot  be  taken  in  the  name  of  the  former  town,  or  by  ita 
attorney,  in  the  absence  of  any  proyiaion  to  that  effect  in  the  ordinance; 
bat,  thoogh  the  action  does  not  finally  abate  (sec  2800,  R.  S.),  the  town 
to  which  the  jod^rment  has  been  transfencid  most  be  sabstitnted  as 
I^aintiff  before  any  forther  proceedings  can  be  had;  and  an  appcAl  taken 
in  violation  of  this  role  is  dismissed  as  giving  no  jorisdictaon  to  this  courts 

4.  Sec.  2801,  R.  S.,  which  provides  that,  in  case  of  a  transfer  of  interest,  the 

action  may  be  continaed  by  the  original  party,  etc,  has  no  application 
to  a  ease  where  the  original  sole  plaintiff  has  ceased  to  exist. 

APPEAX  from  the  Circuit  Court  for  As/Oand  County. 
The  respondents  (defendants)  moved  to  dismiss  the  appeal. 
G.  W.  CatCy  for  the  motion. 
J.  H.  Knight  and  W.  F.  VUaSj  contra. 

Tatlob,  J.  1.  We  are  of  the  opinion  that  the  motion  of  the 
respondentp  to  dismiss  the  appeal  in  this  case  must  be  granted. 

The  motion  papers  show  that  on  the  21st  day  of  June,  1879, 
the  board  of  supervisors  of  the  county  of  Ashland  duly  passed 
and  published  an  ordinance  by  which  the  town  of  La  Pointe 
was  ivbolished,^and  the  territory  which  had  theretofore  been 
included  in  and  constituted  said  town  was  attached  to  and  made 
a  part  of  the  towns  of  Butternut  and  Ashland.  This  ordi- 
nance, among  other  things,  provided  that  as  to  the  judgment 
recovered  in  this  action  the  said  town  of  Butternut  should  be 
the  successor  of  the  town  of  La  Pointe.  The  appeal  in  this 
case  was  taken  and  perfected  on  the  3dth  day  of  June,  1879. 
The  notice  of  appeal  is  entitled:  ^The  Supervisors  of  the 
Town  of  La  Pointe,  Plaintiff,  w.  John  O'Malley  and  Samuel 
S.  Yaughn,  Defendants; "  and  is  signed  by  '^  John  H.  Knight, 
PlaintiflE's  Attorney.** 

The  only  questions  we  deem  it  necessary  to  consider  upon 
the  motion  are:  1.  Is  the  ordinance  vacating  and  abolishing 
the  town  of  La  Pointe  a  valid  ordinance?  and  2.  If  the  ordi- 
nance is  a  valid  ordinance,  could  this  court  acquire  jurisdic- 
tion over  the  cause  by  an  appeal  taken  from  tlie  order  made 
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* 

in  said  action,  in  the  name  of  the  town  of  La  Pointe,  after 
snch  ordinanoe  was  passed? 

We  are  of  opinion  that  the  ordinance  was  a  valid  ordinance, 
both  for  the  purpose  of  vacating  the  town  of  La  Pointe  and 
also  for  the  purpose  of  vesting  in  the  town  of  Batternnt  the 
rights  which  the  town  of  La  Pointe  had  in  the  judgment  in 
said  action,  and  its  rights  in  the  other  actions  mentioned  in  said 
ordinance.  Neither  the  counsel  for  the  appellant  nor  those 
for  the  respondents  question  the  validity  of  the  ordinance  so 
far  as  it  undertakes  to  vacate  and  abolish  the  town  of  La 
Pointe;  but  the  learned  counsel  for  the  respondents  argues 
that  the  board  of  supervisors  of  the  county  had  no  authority 
to  make  any  distribution  of  the  property  of  the  county,  and 
that  so  much  of  the  ordinance  as  undertakes  to  make  the  town 
of  Butternut  the  successor  of  the  town  of  La  Pointe,  as  the 
owner  of  this  judgment  or  of  any  other  property  of  the  town 
of  La  Pointe,  is  void.  We  do  not  think  so.  Section  22,  arti- 
cle lY  of  the  constitution,  provides  that  ^^  the  l^islature  may 
confer  upon  the  boards  of  supervisors  of  the  sevend  counties  of 
the  state  such  powers  of  a  local  legislative  and  administrative 
character  as  they  shall  from  time  to  time  prescribe.^  Under 
this  provision  of  the  constitution,  the  legislature  has,  among 
other  things,  conferred  upon  the  boards  of  supervisors  of  the 
several  counties  the  power,  jir^  ^^  to  set  off,  organize,  vacate 
and  change  the  boundaries  of  the  towns  in  their  respective 
counties,  subject  to  limitations  hereinafter  prescribed,  desig- 
nate and  give  names  thereto,  fix  the  time  and  place  of  holding 
the  town  meeting  therein,  and  make  all  necessary  orders  for 
the  preservation  of  the  records  and  papers  of  any  town  which 
may  be  vacated."    Subd.  1,  sec  670,  R.  S.  1878. 

The  limitations  referred  to  in  the  part  of  the  section  above 
quoted  do  not  in  any  way  affect  the  ordinance  in  question. 
Section  872,  R  S.  1878,  provides  that  "  whenever  the  county 
board  shall  form  a  new  town  from  parts  of  a  town  or  towns 
already  organiised,  they  shall,  by  their  ordinanoe  of  division, 
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determine  what  portion  of  the  indebtedness  of  the  old  town 
or  towns  shall  be  chargeable  to  the  respectiFe  portions  so  de- 
tached to  form  such  new  town;  and  such  new  town  shall  pay 
the  proportion  of  such  indebtedness  so  declared  diargeable  to 
such  detached  portions,  at  such  times  as  the  same  shall  become 
payable;  and  for  that  pnrpose  the  town  board  of  such  new 
town  shall  levy  a  tax  npon  all  the  taxable  property  of  snch 
portions  thereof  so  chargeable  therewith,  and  the  county  board, 
in  fixing  the  proportion  of  indebtedness  chargeable  to  the 
detached  portion,  shall  divide  sdch  indebtedness  pro  ratay 
according,  to  the  last  assessment  rolls  of  Bnoii  old  town."  The 
other  legislative  powers  conferred  upon  the  several  county 
boards  of  supervisors  are  all  conferred  in  the  most  general 
terms;  thus:  ^<  3.  To  alter,  vacate  or  discontinue  territorial  or 
state  roads  within  their  respective  counties.  4.  To  allow  boun- 
ties for  the  destruction  of  wolves,  lynxes  and  wild  cats  in  their 
respective  counties.  5.  To  change  the  name  of  any  town  or 
village,  or  person  resident  in  their  respective  counties.  6.  To 
alter  or  vacate  any  city,  town  or  village  plat,  or  any  part  thereof, 
or  any  street  or  alley  therein,  surveyed  and  recorded  in  any 
such  county,  upon  petition  by  the  proprietor  or  proprietors  of 
any  snch  city,  town  or  village,  or  any  part  thereof  or  lot  therein, 
and  npon  such  notice  by  such  petitioner  or  petitioners  as  is 
required  in  vacating  town,  city  or  village  plats  in  the  circuit 
court;  provided,  that  no  city  plat,  or  any  part  thereof,  or  any 
street  or  alley  therein,  shall  be  altered  or  vacated  without  the 
consent  of  the  common  council  of  such  city." 

It  is  insisted  by  the  learned  counsel  for  the  respondents, 
that  the  county  boards  take  no  power  to  do  anything  under 
this  provision  of  the  constitution,  and  these  grants  of  the  legis- 
lature thereunder,  except  such  as  is  expressly  and  in  plain 
terms  conferred  upon  them,  and  that  the  county  boards  do  not 
by  implication  take  any  power  incident  to  and  necessary  to 
carry  out  the  powers  granted;  and  he  argues  that  this  is  espe- 
cially so  in  the  case  of  the  vacation  of  a  town,  for  the  reason 
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that  the  l^slatare  has  made  an  express  direction  that  in  snch 
case  the  board  ^^  shall  make  all  necessary  orders  for  the  pres- 
ervation of  the  records  of  the  vacated  town."  It  is  to  be  in- 
ferred that  the  legislature  intended  to  prohibit  the  board  from 
making  any  other  order  or  orders  in  regard  to  the  other  prop- 
erty of  such  vacated  town.  We  do  not  think  this  a  just  con- 
struction  of  the  legislative  grant  of  power,  especially  as  such 
grant  is  a  grant  of  power  to  legislate.  Under  the  constitution 
and  the  grant  of  the  legislature,  the  boards  of  supervisors  of 
the  several  counties  in  the  state  become  legislative  bodies,  hav- 
ing power  to  legislate  upon  such  matters  of  a  locaji  nature  as 
may  be  entrusted  to  them  by  the  legislature.  We  are  inclined 
to  hold  that  when  any  subject  of  legislation  is  entrusted  to  said 
county  boards,  by  general  words,  such  boards  acquire  the  right 
to  pass  any  ordinance  necessary  or  convenient  for  the  purpose 
of  disposing  of  the  whole  subject  so  committed  to  them;  and 
that,  for  the  purpose  of  disposing  of  such  subject,  they  have 
all  the  powers  which  the  legislature  itself  would  have  over  the 
same  subject,  unless  the  legislature,  in  conferring  such  power, 
has  restricted  the  power  of  the  boards,  or  directed  that  it  should 
be  done  in  a  certain  way.  And  section  672,  R  S.  1878,  above 
quoted,  is  a  restriction  of  the  power  of  the  county  boards  over 
the  subject  of  the  manner  in  which  the  debts  of  a  divided 
town  shall  be  paid  after  such  division;  and  it  is  not  to  be 
inferred,  because  the  legislature  has  in  this  particular  case 
restricted  the  power  of  the  boards  as  to  the  debts  of  a  divided 
town,  that  such  boards  have  no  power  to  regulate  the  payment 
of  debts  or  the  collection  of  the  assets  of  the  towns  vacated  or 
altered  in  any  other  case.  The  sixth  grant  of  power  above 
quoted  clearly  indicates  that  the  legislature  understood  that, 
unless  the  power  of  the  boards  were  restricted,  they  would 
have  power  to  do  any  act  necessary  to  carry  into  effect  the  gen- 
eral object  of  the  grant.  This  construction,  we  think,  was 
clearly  indicated  in  the  opiniim  of  this  court  in  the  case  of 
State  ex  rel.  Hawe9  v.  Pierce^  35  Wis.,  93-99.    In  that  case 
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the  late  learned  Chief  Justice  Dixon,  in  speaking  of  the  effect 
of  these  ordinances  passed  by  the  county  board,  says:  **•  The 
orders  of  the  sapervisors  thus  passed  have  all  the  force  of 
positive  law.  They  are  in  fact  laws  of  the  same  character  and 
effect  as  like  acts  passed  by  the  legislatore  of  the  state,  or  as 
if  the  same  acts  had  been  so  passed.  As  a  public  or  general 
law,  the  order  vacating  the  town  could  not  be  in  force  nnder 
the  constitution  until  published;  hence  the  publication  required 
by  the  statute  could  not  be  dispensed  with." 

In  the  case  of  Smith  v.  Levinua^  8  N.  Y.,  472,  which  was 
an  action  involving  the  validity  of  an  ordinance  of  a  board  of 
supervisors  for  the  protection  of  oysters  in  the  public  waters 
of  Queen's  county,  the  court  say:  ^^The  next  objection  is  that 
the  act  of  1849  [the  act  which  conferred  the  power  to  legislate 
upon  the  boards  of  supervisors]  does  not  prescribe  and  limit 
the  boards  of  supervisors,  but  expressly  leaves  the  power  inci- 
dent to  their  legislation  unlimited  in  relation  to  the  particular 
subjects  embraced  in  them.  It  is  said  that  they  may  provide 
extreme  and  cruel  penalties  for  a  violation  of  their  laws.  It 
is  a  sufficient  answer  to  the  suggestion,  that  the  people  have 
found  it  both  safe  and  expedient  to  give  a  pretty  large  discre- 
tion to  the  legislature,  relying  confidently  upon  the  fact  that 
the  officers  that  the  people  select  to  make  their  laws  will  pos- 
sess some  prudence,  have  some  sense  of  right  in,  be  guided  ia 
some  degree  by  their  consciences  in  discharging  their  duty. 

We  conclude,  therefore,  that  the  ordinance  was  valid,  both 
for  the  purpose  of  vacating  the  town  of  La  Pointe,  and  for 
the  purpose  of  transferring  the  title  to  the  money  due  on  the 
judgment  in  question  to  the  town  of  Butternut.  It  follows 
that,  at  the  time  the  appeal  was  taken  in  this  case,  there  was 
no  snch  town  in  existence  as  the  town  of  La  Pointe,  and  that 
theownershipof  the  judgment  in  question  was  vested  in  the 
town  of  Butternut 

2.  Did  this  court  acquire  jurisdiction  of  the  action  by  the 
appeal  taken  in  the  name  and  by  the  attorney  of  the  town  of 
Vol.  XLVIL— 22 
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La  Pointe!  We  think  this  qaestion  mast  be  answered  in  the 
negative.  Had  the  board  of  snpervisorsy  in  the  ordinance,  ex- 
presslj  provided  that  the  actions  then  pending  in  favor  of  or 
against  the  town  of  La  Pointe  might  be  prosecuted  to  final 
jadgment  in  the  name  of  sach  town,  it  is  possible  that,  in  the 
view  we  have  tftken  of  the  powers  of  the  board  in  matters  of 
this  kind,  such  direction  would  have  warranted  the  continued 
prosecution  of  such  actions  in  the  name  of  the  vacatod  tovm ; 
but  we  are  of  the  opinion  that  the  county  board  has  not  made 
anj  such  order  in  the  ordinance,  and  this  question  must  be 
determined  upon  the  theory  that  the  plaintiff  town  was  abso- 
lutely vacated  and  out  of  existence  at  the  time  this  appeal  was 
taken,  and  the  ownership  of  the  judgment  then  entirely  vested 
in  the  town  of  Butternut. 

There  being  no  longer  any  such  corporation  in  existence 
when  the  appeal  was  taken,  and  the  right  of  action  having 
passed  to  another,  we  are  clearly  of  the  opinion  that  the  action 
as  it  then  stood  had  temporarily  abated.  The  cause  of  action 
bad  not  abated,  but  had  been  transferred  to  another;  but  the 
particular  action  in  which  it  had  been  sought  to  enforce  the 
cause  of  action  had  so  far  abated  that,  according  to  the  decis- 
ions of  this  court,  no  step  could  be  taken  in  such  action,  after 
sach  corporation  had  ceased  to  exist,  in  the  further  prosecution 
of  the  same,  until  the  party  to  whom  the  cause  of  action  had 
been  transferred  was  substituted  as  the  plaintiff  therein. 

This  court  held,  in  the  case  of  Downer  v.  Howard^  that 
where  the  respondent  had  died  after  an  appeal  had  been  per- 
fected, no  steps  could  be  taken  therein  by  either  party,  except 
such  as  were  necessary  to  make  the  representatives  of  the 
deceased  party  parties  to  the  proceedings  in  this  court,  until  such 
representatives  were  in  &ct  made  parties  to  the  action.  And 
in  the  same  case  it  was  held  that  the  cause  of  action  in  that 
case  had  not  abated.  It  is  the  general  rule  applicable  to  all 
eases  where  the  death  of  a  sole  party  takes  place  during  the 
pendency  of  an  action,  though  the  cause  of  action  continues  in 
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favor  of  or  against  some  one  else,  that  nothing  farther  can  be 
done  in  the  action  nntil  the  person  in  whose  favor  or  against 
whom  the  cause  of  action  survives  is  brought  before  the  court 
by  some  proper  proceeding.  Moore  v,  Bandj  1  Wis.,  246; 
Earteaux  v.Eaatmariy  6  Wis.,  410;  Durbin  v.  Waldoy  15 
Wis.,  862;  St^heM  v.  Magor^  25  Wis.,  688;  Tarhox  v. 
French,  27  Wis.,  651. 

In  New  York,  where  the  law  upon  the  subject  of  the  abate- 
ment of  actions  when  the  cause  of  action  survives,  is  the  same  as 
in  this  state,  Waite,  in  his  Practice,  lays  down  the  broad  rule, 
that  when  a  sole  plaintiff  dies  pending  tlie  action,  no  further  step 
can  be  taken  in  the  action  until  a  substitution  of  the  proper 
representative  of  the  deceased  plaintiff  has  been  effected;  and 
in  the  case  of  Reed  v.  BtUler,  in  the  N.  Y.  Com.  Pleas,  11 
Abb.,  128,  it  was  held  that  when  the  plaintiff  had  moved  to 
strike  out  the  defendant's  answer,  and  died  between  the  hear- 
ing of  the  motion  and  the  granting  of  the  order  bj  the  court, 
the  entry  of  the  order  striking  out  the  answer,  before  an  order 
had  been  obtained  reviving  the  suit  in  the  name  of  the  proper 
party,  was  not  only  unauthorized  but  void. 

Section  2800,  R  S.  1878,  does  not  change  the  law  as  it  was 
before  that  revision.  See  first  part  of  section  1,  ch.  135,  B.  S. 
1858.  The  meaning  of  section  1,  ch.  135,  R  S.  1858,  and  sec- 
tion 2800,  R  S.  1878,  is  simply  that,  when  the  cause  of  action 
survives  or  continues  in  favor  of  some  other  person,  the  action 
shall  not  finally  abate  so  that  no  further  proceedings  may  be 
had  in  the  same;  but  the  whole  statute,  taken  together,  clearly 
shows  that  the  action  is  temporarily  abated  until  proceedings 
are  taken  to  continue  the  same  in  the  name  of  the  proper 
representative  of  the  deceased  party. 

We  do  not  think  this  case  comes  within  the  provisions  of 
section  2801,  R  8. 1878.  In  order  to  bring  a  case  within  the 
provisions  of  that  section,  when  the  interest  of  the  plaintiff 
has  been  transferred  pending  the  litigation,  such  original 
plaintiff  must  still  be  in  este^  after  such  transfer,  in  order  to 
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permit  the  proceedings  to  continne  in  his  name,  or  in  the 
joint  names  of  such  original  plaintiff  and  the  person  to  whom 
the  canse  of  action  has  been  transferred.  The  section  has  no 
application  to  the  case  of  the  death  of  a  sole  plaintiff,  or  to  a 
case  where  the  sole  plaintiff  has  ceased  to  exist.  Andrews^ 
Admin/istratrixj  v.  Thayer,  80  Wis.,  228.  In  this  case,  the 
plaintiff  having  ceased  to  exist  for  any  parpose  previous  to  the 
taking  of  the  appeal,  and  the  right  of  action  having  been 
transferred  to  the  town  of  Buttemnt,  and  continued  to  exist 
in  the  last-named  town,  the  action  did  not,  under  section  2800, 
finally  abate  so  that  no  further  proceedings  could  be  taken 
therein;  but  the  right  to  proceed  further  in  the  name  of  the 
town  which  was  no  longer  in  esse,  had  abated;  and  until  an 
application  is  made  to  substitute  the  party  in  whom  the  right 
of  action  continued,  as  plaintiff,  no  farther  proceedings  can  be 
had  therein. 

The  action  of  the  attorney  of  the  town  of  La  Pointe,  there- 
fore, in  taking  this  appeal,  was  wholly  unauthorized  and  void, 
and  this  court  has  acquired  no  jurisdiction  of  the  case,  and  the 
appeal  mast  be  dismissed. 

Bt/  the  Court. — Appeal  dismissed. 


SoHEUBBB  vs.  Held  and  another. 

Pbbsciiiptiok:    (1)  Fcllowe  statuU  of  UmkoHons,    (2)  When  rights  ae- 
quired  by,  against  the  state. 

1.  In  i)m  at&ia  prescription  and  Umitation  are  substantially  aHke  in  their 

legal  effects,  both  oonferring  title;  and  the  period  of  prescription  follows 
that  of  limitation  fixed  by  statute. 

2.  A  prescriptive  right  to  flow  lands  by  a  mill-dam  may  be  acquired  by 

twenty  years*  unintermpted  user;  and  under  sec  26,  ch.  138,  R.  S.  1858, 
where  the  twenty  years  had  expired  before  the  passage  of  ch.  105  of 
1877,  it  conferred  such  prescriptive  right  even  as  against  the  state. 
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APPEAL  from  tbe  Oiroait  Ooart  for  JeffetBon  County. 

The  defendants  appealed  from  an  order  Bostaining  a  demur- 
rer to  the  second  and  third  defenses  set  up  in  their  answer. 
The  nature  of  the  action  and  the  character  of  those  defenses 
will  sufficient] J  appear  from  the  opinion. 

For  the  appellants,  there  was  a  brief  bj  Jenkins^  Elliott  <& 
WinkleTj  and  oral  argument  by  2>.  S.  Wegg.  They  argued 
substantially  as  follows:  1.  The  law  of  England  adopted  in 
this  country  at  the  time  of  the  resolution,  fixed  the  limitation 
of  actions  for  lands  at  twenty  years  as  to  subjects,  and  sixty 
years  as  to  the  sovereign  power.  82  Henry  YIII,  c.  2;  21 
James  I,  cc.  5, 16;  9  George  III,  c  16.  In  New  York,  whence 
we  derive  our  statute  of  limitations,  21  James  I,  c  16,  limit- 
ing such  actions  as  to  subjects  to  twenty  years,  was  in  substance 
reenacted;  but  in  1788  (1  R.  L.,  184,  sec  1),  the  period  in 
which  the  sovereign  power  should  be  barred  was  reduced  from 
sixty  to  forty  years.  In  the  revision  of  1830  it  was  reduced 
to  twenty  years  (R.  S.  of  K.  Y.,  1830,  vol.  2,  title  2,  sec.  1,  p. 
292);  and  this  remained  unchanged  until  1849,  when,  by  di. 
438  of  that  year,  it  was  enlarged  to  forty  years,  and  has  since 
so  remained  in  that  state.  In  this  state  there  was  no  change 
of  the  common-law  perlbd  of  sixty  years  until  the  revision  of 
1858,  which  took  effect  January  1, 1859.  Ch.  138  of  that  re- 
vision was  the  statute  of  limitations  both  as  to  real  and  per- 
sonal actions;  and  the  26th  section  declares  that  ^Hhe  limita- 
tions prescribed  in  this  chapter  shall  apply  to  actions  brought 
in  the  name  of  the  state  or  for  its  benefit,  in  the  same  manner 
as  to  actions  by  private  parties."  This  rule  continued  un- 
changed until  1877,  when  said  section  26  was  amended  by  ch. 
105  of  that  year,  by  adding  the  following  words:  ^^  provided 
that  this  section  shall  not  be  so  construed  as  to  enable  any  per- 
son to  obtain  title  to  any  lands,  tenements  or  hereditaments 
belonging  to  or  owned  by  the  state,  by  adverse  possession,  pre- 
scription or  user."  Sec  4229  of  the  present  revision  reads 
thus:    ^'  The  limitations  prescribed  in  this  chapter  shall  apply 
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to  actions  broaght  in  the  name  of  the  state  or  for  its  benefit, 
in  the  same  manner  as  to  private  parties;  bat  no  person  can 
obtain  title  to  real  property  belonging  to  the  state,  bj  adverse 
possession,  prescription  or  nser,  unless  snch  adverse  possession, 
prescription  or  user  shall  have  been  continued  uninterruptedly 
for  more  than  forty  years/'  The  revisers  in  their  notes  to 
that  section  say:  ^<Sec.  26,  ch.  188,  R  S.  1858,  as  amended 
by  ch.  105  of  1877,  and  amended  so  as  to  make  an  adverse 
possession  of  forty  years  effectual  against  the  state.  This  lim- 
itation has  been  adopted  in  other  states,  and  it  seems  but  just 
that  the  state  should  be  barred  of  its  right  after  so  long  an  ad- 
verse claim.''  The  sixty-year  limitation  was  held  by  the 
English  courts  to  bar  the  right  of  the  king  to  file  the  informa- 
tion of  intrusion  (which  was  the  form  of  action  there  in  &vor 
of  the  crown  in  such  cases).  Blackstone  (3  Com.,  307)  says: 
<^  So  that  a  possession  for  sixty  years  is  now  a  bar  even  against 
the  prerogative,  in  derogation  of  the  ancient  maxim,  rmUum 
tetnpus  occurrit  regV*  That  the  statute  of  New  York  bars 
the  right  of  recovery  as  against  the  state  in  forty  years,  is  evi- 
dent as  well  from  the  words  of  the  act  as  from  the  decisions  in 
that  state.  The  People  v.  Clarke^  10  Barb.,  155,  and  9  N.  Y., 
366.  (See  also  Piper  v.  liiohardsorij  9  Met,  157;  NicJioU  v. 
Bostouy  98  Mass.,  39;  Tu/ls  v.  Charlestown,  117  id.,  401; 
OiUter  V.  Camhridgej  6  Allen,  20.)  From  the  construction 
placed  on  the  act  of  New  York  before  its  adoption  here, 
which  is  binding  upon  this  court  (Perkins  v,  Simonds^  28 
Wis.,  90:  Wiesner  v.  Zauthy  39  id.,  205),  it  necessarily  follows 
that  if  the  state  should  bring  ejectment,  the  defense  of  adverse 
possession  would  avail  if  twenty  years  adverse  possession 
had  occurred  after  January  1,  1859.  Less  than  twenty 
years  had  intervened  between  that  date  and  this  action. 
The  state,  however,  acquired  title  to  these  lands  in  1857;  the 
right  of  action  then  accrued;  and  more  than  twenty  years 
elapsed  between  that  time  and  this  action.  The  period  of  sixty 
years  established  against  the  crown  by  act  of  parliament  had 
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become  a  part  of  the  law  of  this  state  (People  v.  Clarke^  supra; 
Cdlmm  V.  Harvej/j  18  Wi&,  147);  and  the  eaid  eeotion  26  of 
the  revision  of  1868  merely  abridged  that  period.  Bat  whether 
it  be  viewed  in  that  light  or  as  prescribing  a  limitation  where 
none  before  existed,  as  a  reasonable  portion  of  the  twenty 
years  (viz.,  seventeen  years)  remained  after  the  passage  of  the 
act)  the  statnte  will  be  construed  as  taking  eifect,  and  the  limi* 
tation  begin  to  rnn  from  the  time  when  the  cause  of  action 
first  accrued.  Parker  f).  Kane^  4  Wis.,  1;  FaUener  v.  Dor- 
many  7  id.,  S88;  Voti  BaumbacA  v.  Bade,  9  id.,  559;  Smith 
v.Paekardj  12  id.,  371;  Howell  v.  Howell^  15  id.,  55;  Meek- 
lem  V.  Blake,  22  id.,  496;  Myde  v.  Kenosha  Co.,  43  id.,  129. 
If,  then,  this  were  an  action  of  ejectment,  the  state  would 
clearly  be  barred.  Do  not  the  same  principles  apply  to  the 
acquisition  of  an  easement  to  flow  lands  by  prescription!  At 
common  law,  before  the  passage  of  any  statutes  of  limitation 
against  the  crown,  grants  and  charters  from  the  crown,  and 
even  acts  of  parliament,  were  presumed  after  an  enjoyment 
beyond  legal  memory,  notwithstanding  the  maxim  tncllum 
tempus  oocurrU  regi.  3  Bac  Ab.,  "  Evidence:  Presumptive 
Proof,"  p.  619;  Crimea  v.  Smith,  12  Hep.,  4;  BedU  v.  Beard, 
id.,  5;  Mayor,  etc.,  v.  Sorner,  Oowp.,  102;  Eldridge  v.  Knott, 
id.,  214;  Roe  v.  Ireland,  11  East,  280;  Goodtitle  v.  Baldwin, 
id.,  488;  Delorme  v.  Church,  20  L.  J.,  K.  S.,  Ch.,  183;  Atffy 
Gen.  V.  Ewelme  Hospital,  17  Beav.,  366;  Johnson  v.  Barnes, 
L.  R,  7  C.  P.,  593;  Sam^  v.  Same,  L.  R,  8  C.  P.,  627.  This 
rule  has  been  fully  adopted  in  this  country,  2  Whart  on  Ev., 
g  1348;  Archer  v.  Saddler,  2  Hen.  <&  Mum.,  370;  Hancks  v. 
Tucker,  Taylor,  157,  and  2  Hayw.  (N.  C),  147;  Lessee  of 
AUston  V.  Saunders,  1  Bay  (S.  0.),  26.  After  the  passage 
of  acts  of  limitation,  and  early  in  the  18th  century,  the 
English  courts  adopted  the  rule  of  presuming  grants  where 
the  use  had  existed  for  the  time  limited  by  the  statute.  After 
the  lapse  of  that  period,  profert  of  the  deed  of  an  easement 
was  dispensed  with,  and  the  deed  was.  presumed  to  have  been 
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made  at  some  anterior  date,  and  lost  by  time  or  accident.  ^^  So 
that  now  an  enjoyment  of  an  easement  for  the  term  of  twenty 
years  raises  a  legal  presumption  that  the  right  vras  orginally 
acqaired  by  title;  and  this  thoagh  the  jary  should  not  find 
as  a  fact  that  any  deed  had  ever  been  made,  and  although  the 
user  began  in  fact  as  an  act  of  trespass."  Washb.  on  Eaaem., 
66.  Prescriptive  rights  are  now  governed  by  the  statute  of 
limitations,  the  period  of  prescription  varying  with  that 
of  limitation.  That  the  right  to  flow  lands  is  an  easement, 
and  may  be  acquired  by  user  for  the  period  prescribed  by  the 
statute  of  limitations,  is  wdl  settled  in  this  state,  at  least  as 
between  private  parties.  Hooker  v.  Perkins^  14  Wis.,  79; 
Smith  V.  Jiuss,  17  id.,  227;  Waller  v.  McConneU,  19  id.,  417; 
Buehl  V.  VoigfUj  28  id.,  153;  Mead  v.  Jlein,  id.,  637;  Eaag 
V.  Delormey  30  id.,  691;  Arimond  v.  G.  B.  dh  M.  Canal  Co., 
31  id.,  319;  Sahine  v.  Johnsoihj  36  id.,  198;  Aken  v.  Parfr&y^ 
id.,  260;  Arimond  v.  Canal  Co.y  id.,  46;  Cobb  v.  Smithy 
38  id.,  21.  We  have  found  no  case  determining  whether  an 
easement  may  be  acquired  against  the  sovereign  power  in 
analogy  to  an  act  of  limitations  applying  to  that  power.  But 
if  a  subject  may  acquire  the  whole  title  as  against  the  sover- 
eign by  adverse  possession,  why  may  be  not  acquire  an 
easement  within  the  same  period  of  limitation!  The  greater 
includes  the  less.  Moreover  the  statute  declares  that  the 
limitations  prescribed  aliall  apply  to  actions  brought  in  the 
name  of  the  state  or  for  its  benefit,  ''in  the  dams  marmer  as 
to  actions  by  private  parties.^^  Now,  since,  as  between  pri- 
vate parties,  the  act  limits  the  time  as  to  easements,  it  can 
apply  to  the  state  in  the  same  manner  as  to  private  parties 
only  when  so  construed  as  to  permit  an  easement  to  be  acquired 
against  the  state.  Again,  the  proviso  added  to  sec  26»  ch. 
138,  R  S.  1858,  by  ch.  105  of  1877,  declares  that  said  section 
shall  not  be  so  construed  as  to  enable  any  person  to  obtain 
title  to  any  lands,  tenements  or  hereditaments  belonging  to 
or  owned  by  the  state,  by  adverse  possession,  prescription  or 
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user,  His  shows  a  legislative  nnderstanding  that  under  sec 
26,  as  it  previoasly  stood,  "hereditaments"  (which  include 
everything  corporeal  or  incorporeal,  real,  personal  or  mixed, 
Co.  Litt,  6a)  might  be  acqoired  as  against  the  state  by 
*^  prescription  or  user."  This  legislative  construction  is  of 
almost  controlling  effect  so  br  as  the  state  is  concerned. 
B(mhafn?s  Cdse^  8  Rep.,  117;  Hunger  v.  Zenroot,  32  Wis., 
641;  Winsloto  v.  Urquhurty  39  id.,  266.  The  twenty  years 
having  elapsed  before  the  passage  of  the  act  of  1877,  the 
easement  had  become  vested,  and  was  not  affected  by  that 
act.  Sprecher  v.  Wakelet/y  11  Wis.,  432;  ffiU  v.  Kricke^ 
id.,  442;  Knox  v.  Clevelandy  13  id.,  245;  Howell  v.  Howell^ 
15  id.,  65;  Osborn  v.  JaineSy  17  id.,  673;  Pleasants  v.  Rohrer^ 
id.,  677.  The  same  legislative  construction  of  said  sec.  26  is 
also  shown  clearly  by  sec.  4229,  R.  8.  1878,  and  the  revisers* 
note  to  that  section,  above  quoted. 

Again,  although  the  sovereign  power  is  not,  as  a  general  rule, 
included  within  statutes  of  limitations,  still  ch.  184,  Laws  of 
1862,  limiting  actions  for  flowage  to  ten  years,  should  be 
construed  as  applying  to  the  state,  because  when  the  mill-dam 
act  was  passed,  the  legislature  knew  that  large  tracts  of  land 
would  necessarily  be  flowed  in  the  erection  of  mill-dams;  it 
also  knew  that  such  lands  were  to  a  great  extent  flowed  when 
the  act  of  1862  was  passed;  it  also  knew  that  the  state,  by 
sec  26  above  cited,  had  abandoned  its  prerogative  rights  as  to 
the  limit  of  actions;  and  yet,  with  full  knowledge  of  these 
facts,  it  made  no  reservation  of  the  lands  or  rights  of  the  state 
in  the  act  of  1862. 

2.  A  large  quantity  of  the  lands  involved  in  this  contro- 
versy were  sold  by  the  state  under  certificates  in  1857,  but 
patents  were  not  issued  until  from  1870  to  1872.  It  is  the 
settled  law  of  this  state,  that,  although  the  fee  remains  in  the 
state  until  the  patent  is  issued,  yet  the  holder  of  the  certificate 
is  the  real  owner  as  against  all  persons  but  the  state.  He  is 
entitled  to  the  rents  and  profits,  may  transmit  title  by  descent 
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or  alieDatioD«  and  may  maintaiQ  actions  against  third  persons, 
as  if  the  absolute  owner  in  fee.  Smith  v.  Mariner ,  5  Wis., 
551,  and  Dixon's  notes,  p.  595;  B.  S.,  sec  220,  and  revisers^ 
notes;  Gunderson  v.  Cookj  38  Wis.,  551.  Under  such  circum- 
stances, a  grant  to  flow  the  lands  will  be  presumed  as  against 
the  owner  of  the  certificate  and  his  assignee,  the  subsequent 
patentee.  JHunahower  v.  Patton,  10  S.  &  R,  384;  Hammer 
V.  HammeTj  39  Wis.,  182. 

3.  The  limitations  in  ch.  138,  R  &  1858,  run  against  the 
state  the  same  as  a  private  person,  and  that  act  provides  as  to 
all  actions  concerning  "real  property."  Real  property  is 
defined  (sec.  13,  ch.  5,  R  S.  1858),  as  "  coextensive  with  lands, 
tenements  and  hereditaments;"  and  this  definition  certainly 
includes  easements. 

For  the  respondent,  there  was  a  brief  by  /.  W.  dk  G.  W. 
Bird,  and  oral  argument  by  G.  W.  Bird: 

1.  As  against  the  state  no  rights  can  be  acquired  by  pre- 
scription. Angell  on  Lim.,  §  37;  Angell  on  W.  C,  §  254, 
and  notes;  Union  Mill^  etc.^  Co.  v.  Ferris^  2  Sawyer,  176. 
2.  Statutes  of  limitation  do  not  apply  to  the  state  unless  it  is 
expressly  mentioned.  Hence,  in  computing  the  ten  years 
under  ch.  184,  Laws  of  1862,  no  part  of  the  time  while  the 
state  owned  the  land  is  to  be  included.  Angell  on  Lim., 
§§  34-41;  Wehher  v.  Harbor  GommWe,  18  Wall.,  57;  Gibeoth 
V.  Chouteau^  13  id.,  92;  Dee  Moinee  v.  Ha/rher^  34  Iowa,  84> 
and  authorities  above  cited.  Sec.  26,  oh.  138,  R  S.  1858,  ap- 
plies to  the  state  such  limitations  only  as  are  prescribed  in 
that  chapter.  But  the  limitation  applicable  here  is  that  pre- 
scribed by  the  act  of  1862.  Moreover,  sec.  26,  while  it  made 
the  limitations  of  the  chapter  in  which  it  occurs,  applicable 
to  actions  '^  brought  in  the  name  of  the  state  or  for  its  bene- 
fit," did  not  apply  them  to  actions  brought  in  the  name  of  the 
grantee  of  the  state  who  had  taken  his  patent  within  the 
period  of  limitation.  22  Wis.,  363.  Again,  by  eh.  105  of 
1877,  the  legislature  specifically  provided  that  the  limitations 
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set  up  in  the  answer  shonld  not  apply  to  the  state.  Again, 
bj  ch.  550  of  1865,  appearing  as  sec.  7,  eh.  21  of  1871  (Tay. 
Stats.,  pp.  630,  677,  §§  56, 5Sa)j  and  continued  as  sec  222,  B. 
S.  1878,  the  patentee  is  authorized  to  maintain  an  action,  for. 
any  trespass  or  injury  committed  upon  the  lands  before  his 
patent  shall  have  been  issued,  ^^  in  the  same  manner  and  with  the 
like  effect,  and  he  shall  be  entitled  to  like  damages,  as  if  such 
injury  or  trespass  had  been  committed  after  the  patent  had  is- 
sued.'' If  the  statute  were  to  commence  running  before  the 
issue  of  the  patent,  the  patentee  could  not  bring  his  action 
'^  in  the  same  manner  and  with  the  like  effect,"  etc,  as  here  pro- 
vided, because  the  running  of  the  statute  might  bar  the 
action.  Moreover,  this  court  has  held  in  substance  that  the 
limitations  pleaded  do  not  apply  to  the  state.  Waller  v.  JUc- 
Connellj  19  Wis.,  417;  Zeidler  v.  Johnson,  37  id.,  335. 
3.  Neither  statutory  nor  prescriptive  time  commenced  to  run 
against  the  holders  of  the  certificates  while  the  lands  were 
held  on  certificates.  The  respective  interests  and  mutual  rela- 
tions of  the  state  and  certificate-holder  are  fixed  by  statute. 
The  fee  of  the  land  remains  in  the  state  until  the  patent 
issues.  The  certificate-holder  is  entitled  to  the  possession,  and 
may  bring  actions  for  certain  rents,  etc,  and  recover  damages 
for  injury  to  the  land.  He  is  prohibited  from  cutting  down, 
destroying  or  carrying  away  any  wood,  timber  or  mineral. 
Upon  forfeiture,  the  certificate  is  void,  and  the  state  resumes 
possession,  and  may  sue  the  certificate-holder  for  waste  or  any 
unnecessary  injury  to  the  land.  K.  S.  1849,  ch.  24,  sees.  15, 
18-21;  Laws  of  1856,  ch.  125.  The  possession  of  the  certifi- 
cate-holder  is  therefore  subordinate  to  the  title  of  the  state; 
in  fact  is  the  possession  of  the  state.  The  relations  of  the 
two  are  analogous  to  those  of  landlord  and  tenant.  Hilliard  on 
Vendors,  ch.  33,  p.  97;  Wright  v.  Roberts,  22  Wis.,  161. 
Plaintiff's  possession  before  the  issuing  of  the  patent  was  not 
adverse  to  the  state.  Clements  v.  Anderson,  46  Miss.,  581 ; 
Jackson  v.  Camp,  1  Cow.,  605;  Jackson  v.  Johnson,  5  id.,  74; 
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Jackaofh  v.  Bard,  4  Johns.,  203;  Woods  v.  DiUe^  11  Ohio, 
455.  If  the  statute  did  not  run  against  the  state,  the  mere 
transfer  of  its  right  to  the  possession  would  not  set  the  stat- 
.nte  in  motion;  and  oh.  520  of  1865,  with  the  acts  before  cited 
continuing  it  in  force,  indicate  a  clear  intention  to  keep  the 
statute  from  running  while  the  lands  were  so  held.  The  stat- 
ute does  not  run  while  the  state  is  jointly  interested  with  an- 
other. Olover  V.  WUlsonj  6  Barr,  290.  To  set  it  running, 
the  possession  of  the  party  claiming  its  benefit  must  be  ad- 
verse, not  merely  to  the  owner's  tenant,  but  to  the  owner  in  fee 
himselt  Angell  on  Lim.,  §§  88,  390.  The  use  and  enjoy- 
ment  of  what  is  claimed  by  prescription,  must  be  of  some- 
thing which  the  party  against  whom  it  is  claimed  could  have 
granted  to  the  party  claiming  it  Cobb  v.  Smith,  38  Wis.,  21 ; 
Peterson  v.  MoCvUough,  50  Ind.,  35.  Again,  time  does  not 
begin  to  run  against  a  party  until  he  can  bring  the  action 
claimed  to  be  barred.  Angell  on  Lim.,  §§  42,  54-63;  Smith 
V.  Hnssj  17  Wis.,  227;  Jackson  v.  Schoonmdkery  4  Johns., 
390;  Jackson  v.  Sdlicky  8  id.,  262;  Jackson  v.  Johnson,  6 
Cow.,  74.  The  certificate-holder  could  not  bring  this  action, 
because  the  statute  required  it  to  be  brought  by  the  owner  of 
the  land.  Tay.  Stats.,  ch.  56,  sees.  4,  15-18;  R  S.,  sees. 
3377-86. 

Oeton,  J.  This  action  is  brought  to  recover  damages  to 
the  lands  of  the  plaintiflE  by  being  overflowed  by  the  erection 
and  maintenance  of  the  mill-dam  of  the  defendants  below  the 
same,  on  Bark  river,  in  Jefferson  county.  The  answer,  after  a 
general  denial,  sets  up  and  alleges,  as  to  a  portion  of  the  lands, 
that  they  had  been  so  submerged,  used  and  enjoyed  adversely 
to  the  plaintiff  for  more  than  twenty  years,  a  part  of  which 
time  they  were  owned  by  the  state  as  a  part  of  the  swamp- 
land grant;  and  as  to  the  other  lands,  that  they  had  been  so 
submerged,  used  and  enjoyed  for  more  than  twenty  years,  a 
part  of  which  time  they  had  been  held  under  certificates  of 
sale  from  the  state* 
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For  the  purpose  of  this  decision,  the  question  as  to  tbe 
rights  of  the  purchaser  under  these  mere  certificates  of  sale 
is  immaterial,  and  will  not  be  considered. 

The  main  and  important  question  raised  bj  the  demurrer 
is,  whether  twenty  years'  prescription,  by  adverse  possession 
and  use  of  the  lands  for  such  purpose,  when  they  belonged  to 
the  state  for  a  portion  of  sncJi  time  of  prescription,  is  a  de- 
fense to  the  action.  In  other  words,  is  the  state  bound  and 
barred,  like  any  other  party  in  such  an  action,  by  prescriptiou 
as  such! 

Without  discussing  or  following  the  history  of  the  doctrine 
of  prescription  in  Englaud  and  in  this  country,  as  a  general 
subject  of  inquiry,  it  may  be  said  in  brief:  First.  Prescription 
at  common  law  was  strictly  applicable  only  to  incorporeal 
hereditaments,  while,  as  to  the  land  itself,  the  period  of  ad- 
verse possession  and  enjoyment  was  fixed  by  the  statute  of 
limitations.  Second.  The  analogy  between  prescription  and 
limitation  was  so  close  and  perfect  that  the  period  of  prescrip- 
tion has  now  come  to  depend  upon  and  follow  that  of  limita- 
tion, yery  generally,  in  this  country.  Third.  Prescription  for 
the  requisite  period  presupposed  a  deed  having  been  given 
anterior  to  the  time  of  prescription,  and  established  a  pre* 
sumption  of  a  grant  as  a  presumptio  juris  et  de  jure;  while 
limitation  raised  no  such  presumption,  but  operated  merely  as 
an  extinguishment  of  the  remedy.  The  former  conferred  and 
established  a  right  and  title,  while  the  latter  only  barred  a  re- 
covery. This  was  the  former  distinction,  but  which  has  long 
since  been  lost  by  the  decisions  in  this  and  other  states;  and 
now  adverse  enjoyment  for  the  period  of  limitation  extin- 
guishes not  only  the  remedy  but  the  title  of  the  former  owner, 
in  lands  as  well  as  hereditaments.  It  is  said  by  Chief  Justice 
DixoK,  in  Knox  v.  Clevelandy  13  Wis.,  246,  ^'  that  the  right 
or  title  of  a  party  to  property  which  is  adversely  held  and 
claimed  by  another,  is  banred  and  out  off  by  his  neglect  to 
prosecute  within  the  period  prescribed  by  the  statute  of  limit- 
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ations,  and  that  such  neglect  operated  to  divest  and  transfer 
it  to  the  adverse  claimant;"  and  the  same  principle  is  recog- 
nized in  Sprecher  and  another  v.  Wakelei/j  11  Wis.,  432;  Sill 
V.  Kricke^  id.,  442;  Brown  v.  Parker  et  al.,  28  Wis.,  21,  and 
in  many  other  cases  in  this  coart  Fourth.  The  analogies 
between  prescription  and  limitation,  in  this  state  at  least, 
not  only  establish  the  period  of  prescription  and  cause  them 
to  operate  alike  in  conferring  title,  bat  make  them  so  near 
alike  in  qualities,  principle,  purpose,  effect  and  consequence, 
as  to  completely  blend  them  together,  and  they  are  used  inter- 
changeably as  being  substantially  the  same.  In  Sndth  and 
others  V.  Buss  and  others^  17  Wis.,  227^  a  case  like  the  pres- 
ent, for  flowing  lands  by  means  of  a  mill-dam,  what  is  pleaded 
in  the  answer  as  prescription^  as  in  this  case,  is  called  and 
treated  as  the  sta/tvte  of  limitations  in  the  opinion;  and  in 
Ha>ag  v.  Delorme  and  another^  30  Wis.,  591,  a  case  of  like 
flowage,  Mr.  Justice  Lton  says,  in  his  opinion:  ^^  The  nature, 
qualities  and  duration  of  the  user  and  enjoyment  of  an  ease- 
ment, which  will  constitute  a  valid  right  thereto  by  prescrip- 
tion, are  precisely  the  same  as  are  required  by  the  statute  of 
limitations  to  enable  the  occupant  of  lands  to  defeat  the  title 
of  the  true  owner;"  and  then  holds  that  ^^  the  occupancy  of 
the  lands  for  such  purpose  must  be  contintied^  uninterrupted 
and  adverse^  for  the  length  of  time  prescribed  by  the  statute." 
This  clearly  implies  that  the  statute  of  limitations  applica- 
ble to  real  actions  affecting  the  title  of  the  lands,  is  equally 
applicable  to  an  action  like  the  present;  and  the  language  of 
the  statute  itself  may  well  bear  such  an  interpretation.  The 
former  statute  in  these  respects  is  the  same  in  the  revision; 
and  section  4206  provides  that  ^^  civil  actions  can  only  be 
commenced  within  the  periods  prescribed  in  this  chapter," 
clearly  implying  and  comprehending  aU  civil  actions,  including 
this  action  as  well.  Section  4208  provides  that  ^  no  defense 
or  counterclaim  founded  upon  the  title  to  real  property  or  to 
rents  and  services  out  of  the  same,  shall  be  effectual)"  etc 
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^  Seal  property  "  ia  defined  bj  the  statute  '^  to  include  lands, 
tenements  and  hereditaments,  and  all  rights  thereto  and  interests 
therein."  This  language  is  certainly  broad  enough  to  include 
the  rights  and  interests  in  lands  involved  in  this  action,  and,  as 
we  have  seen,  this  court,  in  Raag  i).  Ddorme,  supra,  and  in 
other  cases,  has^ven  such  a  construction  to  it. 

The  legislature,  then,  might  very  well  adopt  the  same  con- 
struction, and  we  think  they  have  done  so,  in  the  legislation 
placing  the  state  under  the  limitations  of  the  statute  as  other 
parties,  and  by  force  of  such  construction  making  die  state 
subject  also  to  like  prescription.  It  is  provided  in  section  26, 
ch.  138,  E.  8.  1858 :  ^^  The  limitations  prescribed  in  this  chap- 
ter shall  apply  to  actions  brought  in  the  name  of  the  state, 
or  for  its  benefit,  in  the  same  manner  as  to  actions  by  private 
parties." 

By  section  1,  ch.  105,  Laws  of  1877,  the  above  section  is 
amended  as  follows:  ^^  Provided,  that  this  section  shall  not 
be  so  construed  as  to  enable  any  person  to  obtain  title  to  any 
lands,  tenements  or  hereditaments  belonging  to  or  owned  by 
the  state,  by  adverse  possession,  prescription,  or  user."  This 
amendment  most  clearly  imfdies  that  before  and  without  it 
the  state  was,  equally  with  other  parties,  subject  both  to  the 
statute  of  limitations  and  prescription,  and  that  such  an 
amendment  was  necessary  to  exempt  the  state  from  the  con- 
sequences'of  prescription;  and  to  that  extent  the  above  sec- 
tions 4206  and  4208  would  also  be  amended.  The  amend- 
ment of  this  section  26,  found  in  the  present  revision  as  part 
of  section  4229,  has  equal  significance  of  this  same  construc- 
tion: ^<  But  no  person  can  obtain  title  to  real  property  belong- 
ing  to  the  state  by  adverse  possession,  prescription  or  user, 
unless  such  adverse  possession,  prescription  or  user  shall  have 
been  continued  uninterruptedly  for  more  than  forty  years." 

We  conclude,  then,  that,  under  the  effect  of  said  section  26, 
ch.  138,  R  8.  1858,  the  adverse  possession  and  user  of  the 
lands  in  question,  by  means  of  the  mill-dam,  for  more  than 
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twenty  years,  wonld  be  protected  both  by  the  statute  of  limita- 
tion  and  by  prescription,  and  confer  a  title  to  the  lands  for 
such  nse  npon  the  defendants,  as  against  the  state  and  other 
parties;  and  if  snch  period  had  expired  before  the  amendment 
of  1877,  such  title  and  right  had  become  vested  in  the  de- 
fendants. 

This  question  involves  only  a  oonstrnction  of  our  own  stat- 
utes, at  most,  and  snch  a  construction  seems  to  have  been 
established,  in  principle,  by  this  court  as  well  as  by  the  legis- 
lature, and  appears  to  be  alike  reasonable  and  just  No  one 
doubts  that  the  state,  at  any  time  within  the  period  of  pre- 
scription or  limitation,  might  bring  an  action  like  any  other 
party;  and  there  is  no  reason  why  the  presumption  of  a  grant 
to  the  adverse  claimant,  from  a  delay  to  bring  such  action  for 
over  twenty  years,  should  not  prevail  against  the  state  as 
against  other  parties. 

What  may  be  the  effect  of  the  present  statute  as  to  prescrip- 
tion, or  the  former  statute  of  limitations  relating  to  real  ac- 
tions, upon  the  rights  of  the  state,  is  not  here  to  decide,  but  it 
may  be  that  both  are  extended  to  forty  years. 

For  other  authorities  bearing  upon  the  subject  see  3  Wash- 
bum  on  Real  Property,  51 ;  Tyler  v.  Wilkinson^  4  Mason,  402; 
Lemon  v.  Hayden^  13  Wis.,  169;  Wyman  v.  The  StaUj  13 
Wis.,  663;  Booker  and  another  v.  Ferkifts,  14  Wis.,  79.  The 
court  has  been  greatly  aided  in  arriving  at  a  proper  decision  of 
the  important  question  in  the  case  by  the  able  and  instructive 
arguments  of  the  learned  counsel  on  both  sides. 

By  the  Court.  —  The  order  sustaining  the  demurrer  to  the 
answer  is  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 
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Bond:  Subbtubb:  Eyidbhcb.    What  <»n8tihaM  an  affirmance  hff  iureiies  qf 
their  liability  ae  such. 

In  an  action  on  a  bond,  where  the  soretiet  defended  on  the  ground  that  the 
instniment  actoally  signed  by  them  waa  etientiaUy  different  from  that 
which  they  promiaed  to  execute  and  believed  themselves  to  be  ezecoting, 
it  was  error  to  admit  evidence  for  the  plaintiff  that  the  principal  obligor 
had  tamed  over  property  to  one  of  said  defendants  as  security  against 
the  liability;  the  taking  of  such  secoritynot  being  an  affirmance l^  the 
snreties  of  their  liabiliigr  on  the  bond  in  suit 

APPEAL  from  the  Circait  Court  for  Jefferson  County. 

This  action  was  brought  against  one  nollabnsh  as  principal, 
and  Wolf  and  Payne  as  sureties,  upon  a  bond.  From  a  judg- 
ment  against  all  the  defendants.  Wolf  Kadi  Payne  appealed. 

Qeo.  TT. -fft^roA^irrf,  for  appellants. 

For  the  respondent,  there  was  a  brief  by  7.  W.  &  G.  W. 
Birdy  and  oral  argument  by  G.  IT.  Bird. 

Rtak,  C.  J.  The  appellants  claim,  amongst  other  things, 
that  they  signed  the  bond  in  suit  as  sureties  for  their  code- 
fendant,  as  presented  by  the  respondent's  agent,  without  reading 
it,  and  that  it  is  essentially  different  from  the  obligation  which 
they  had  agreed  to  assume  and  believed  that  they  were 
executing. 

The  court  below  admitted  evidence,  against  their  objection, 
that  their  principal  turned  out  property  to  ono  of  them  as 
security  against  the  liability.  In  every  aspect  of  the  case  this 
evidence  was  inadmissible.  The  appellants  had  a  right  to  take 
indemnity  against  the  liability  which  they  admit  they  had 
assumed,  and  indeed,  against  their  possible  liability  on  the 
bond  as  written;  and  the  evidence  was  not  only  incompetent, 
but  was  well  calculated  to  pass  with  the  jury,  as  it  was  proba- 
bly intended,  for  an  affirmance  by  the  appellants  of  the  bond 
in  suit,  and  a  recognition  of  their  liability  upon  it. 
VoL.XLVII.-23 
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The  principal  debtor  makes  no  defense;  and,  if  the  appel- 
lants shoald  be  able  to  establish  their  defense,  the  respondent 
conld  have  little  difficulty  in  reaching  the  property  tamed  oat 
by  his  debtor  to  one  of  them. 

By  the  Court.  — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  court  below  for  a  new  triaL 


Mills  and  wife  vs.  The  Evansyille  Ssminast  and  others. 

Equrrr:    Forfsftures. 

Equity  will  not  entertain  an  action  to  refonn  a  deed  l^  inserting  a  condition 
sabseqaent,  and  to  d^dart  aforfdhitrt  for  bieach  of  such  condition. 

APPEAL  from  the  Circuit  Court  for  Rock  County, 
In  September,  1859,  the  plaintiffs  executed  and  delivered  to 
the  EvanaviUe  Seminary  (a  corporation  under  the  laws  of 
this  state)  an  absolute,  unconditional  deed,  with  full  warran- 
ties, of  a  parcel  of  land  in  the  Tillage  of  Evansville,  in  Bock 
county,  known  as  ^^  Seminary  Park,"  the  consideration  named 
in  the  deed  being  $500.  This  action  was  brought  in  1876 
against  the  Evansville  Seminary  and  the  Evansville  Boot 
dk  Shoe  Manufacturing  Co.  The  specific  relief  demanded  in 
the  complaint  was,  that  the  deed  above  described  be  reformed 
so  as  to  express  the  intention  of  the  parties,  by  inserting 
therein  a  provision  that  in  case  of  nonuser  of  the  land  for  a 
seminary  it  should  revert  to  the  grantors,  their  heirs  and 
assigns;  that  a  certain  deed  of  said  land,  executed  by  the  pres- 
ident and  secretary  of  the  board  of  trustees  of  the  Evansville 
Seminary  to  the  other  defendant  company,  dated  January  19, 
1876,  might  be  adjudged  void;  that  the  Evansville  Seminary 
might  be  required  to  reconvey  said  land  to  the  plaintiffs,  as 
reversionary  owners;  that  both  defendants  might  be  restrained 
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from  otlierwifle  disposing  of  or  interfering  with  said  property; 
and  that  the  EvansmUe  Seminary  might  be  adjudg^  dis- 
solved by  its  own  acts. 

The  charter  of  the  EvanmnlU  Seminary^  and  its  amend- 
mepts,  were  pat  in  evidence  on  the  trial  of  the  action.  The 
original  charter  was  granted  in  1856.  It  empowered  the  cor- 
poration, among  other  things,  '^  to  acquire,  hold  and  convey 
real  estate  and  personal  property;"  and  '^  to  erect  the  necessary 
baildings,  and  conduct  and  continue,  on  the  plat  of  ground 
marked  and  known  as  ^Seminary  Park,'  and  such  other 
grounds  as  said  corporation  may  [might]  acquire  in  the  vil- 
lage of  Evansvilie,  ...  a  seminary  of  high  order  for  the 
education  of  youth  of  both  sexes."  It  farther  provided  that 
"all  funds  and  property  received  by  the  board  of  trustees  for 
seminary  purposes,  by  gift  or  otherwise,"  should  be  "  faith- 
fully applied  by  them  to  the  best  of  their  judgment,  for  the 
benefit  of  the  seminary,  in  the  purchase  or  rent  of  grounds, 
the  construction,  purchase  or  rent  of  the  necessary  buildings, 
procuring  library  and  apparatus,  furniture  and  fixtures,  creat- 
ing endowments  for  the  payment  of  professors  and  teachers, 
and  in  payment  of  tlie  necessary  expenses  of  the  said  corpora- 
tion;" with  a  proviso,  that  "every  donation  or  bequest  made 
for  particular  purposes  in  accordance  with  the  design  of  said 
corporation  "  should  be  applied  "  according  to  the  wishes  of 
the  donor  and  the  terms  of  the  bequest"  It  also  contained 
the  following  provision:  "The  library,  apparatus,  buildings, 
and  lands  not  exceeding  six  acres,  belonging  to  the  said  cor- 
poration, shall  be  exempt  from  taxation,  provided  that  said 
knds  shall  not  be  used  for  any  other  than  seminary  purposes." 
None  of  these  provisions  appear  to  have  been  repealed  or  mod- 
ified. 

The  circuit  judge  found  the  following  facts:  That  at  the 
time  of  the  organization  of  the  Evansvilie  Seminary  under 
the  aforesaid  act,  the  plaintiff  David  Z.  Mills  was  owner  in 
fee  of  the  land  here  in  question;  that,  for  the  purpose  of  aid* 
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ing  said  oorporatioo,  and  to  furnish  it  a  site  for  the  erection  of 
buildings  necessary  for  its  objects,  and  solely  as  a  gift  or  dona- 
tion, said  plaintiff  gave  to  the  corporation  said  land,  and,  by 
an  instrainent  in  writing  by  him  executed  and  delivered,  he 
agreed  to  convey  the  land  to  it  upon  condition  that  a  seminary 
building  should  be  erected  thereon  within  two  years  from  that 
time,  the  land  to  be  conveyed  for  the  purpose  of  a  site  for  said 
seminary,  and  to  revert  to  said  Mills  whenever  it  should  cease 
to  be  used  for  that  purpose;  that  a  seminary  building  was 
erected  on  the  said  site  within  the  time  named,  and  thereupon 
a  seminary  of  learning  of  the  kind  contemplated  by  the  char- 
ter was  established  therein,  under  the  charter,  and  continued 
until  the  spring  of  1874;  that  on  the  14th  of  September,  1859, 
plaintiffs  conveyed  said  land  to  the  seminary  corporation  in 
pursuance  of  the  aforesaid  agreement,  without  any  considera- 
tion paid  or  agreed  to  be  paid  therefor,  and  solely  for  the  pur- 
pose of  donating  the  site  to  said  corporation  for  seminary  pur- 
poses; that  the  buildings  erected  on  said  site,  and  all  other 
improvements  thereon,  were  paid  for  with  money  donated  to 
the  corporation  in  aid  of  its  general  objects  by  a  large  num- 
ber of  persons  residing  in  different  parts  of  the  country;  that 
in  the  spring  of  1874,  said  corporation  wholly  ceased  to  main- 
tain a  school  in  said  building  or  use  it  for  seminary  purposes, 
and  the  use  of  the  buildings  and  site  for  such  purposes  has 
been  wholly  abandoned  since  that  time;  that  the  conveyance 
to  the  Boot  dk  Shoe  Marmfactwing  Co.  was  made  without 
the  consent  of  plaintiffs  and  against  the  remonstrances  of  the 
plaintiff  David  Z.  Mills^  and  wholly  without  consideration 
paid  or  agreed  to  be  paid  therefor,  in  fraud  of  the  rights  of 
said  plaintiff  as  donor,  and  "  in  utter  violation  of  the  duty 
with  which  the  officers  of  said  Evansville  Seminary  were 
clothed  by  law." 

Upon  these  findings,  the  court  held  that  the  deed  in  ques- 
tion was  void,  and  that  plaintiffs  wore  entitled  to  judgment 
declaring  it  void,  and  perpetually  restraining  the  EvanavUle 
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Seminary  and  its  ofSoers  from  selling  or  convejing  any  of  the 
property  except  for  seminary  pnrposeB. 

The  plaintiffs  excepted  to  the  &ilure  of  the  court  to  find  as 
a  fact,  that,  in  executing  and  delivering  their  deed  to  the  sem- 
inary pursuant  to  the  previous  written  contract,  they  did  not 
intend  to  waive,  and  did  not  waive,  their  reversionary  right  to 
the  premises  in  case  the  JEvansville  Seminary  ceased  to  use 
them  for  seminary  purposes.  They  also  excepted  to  the  fail- 
ure of  the  court  to  hold  as  a  conclusion  of  law,  that  the  Eva/tiS' 
ville  Seminary  had  forfeited  its  right  to  the  premises  and  its 
right  to  the  possession  thereof,  and  that  the  same  had  reverted 
to  the  plaintiffs. 

From  a  judgment  in  pursuance  of  the  legal  conclusions 
above  stated,  the  plaintiffs  appealed. 

For  the  appellants,  there  was  a  brief  by  John  S.  Bennett 
and  John  Winans^  and  oral  argument  by  Mr.  Bennett  and 
David  L.  Mills}  They  contended,  1.  That  as  plaintiffs'  contract 
to  donate  and  convey  the  "  Seminary  Park  "  to  the  Evansville 
Seminary  was  for  the  sole  consideration  and  upon  the  express 
condition  that  the  premises  should  be  used  only  for  seminary 
purposes  and  should  revert  when  they  should  cease  to  be  so 
used,  these  covenants  and  conditions  in  said  contract  did  not 
merge  in  the  deed  executed  by  plaintiffs,  and  as  between 
plaintiffs  and  the  Evansville  Seminary  the  agreement  as  to 
the  reversion  was  still  in  force.  De  Forest  v.  Holum^  38 
Wis.,  616;  Morris  v.  Whitcher,  20  N.  Y.,  41,  47.  The  execu- 
tion  of  a  conveyance  pursuant  to  an  executory  contract  of  sale 
does  not  extinguish  the  agreement  on. the  part  of  the  vendee. 
Bogart  v.  Burk/ialter,  l«Denio,  125;  Johnson  v.  Hathom^ 
2  Keyes,  476.  Even  when  the  executory  agreement  is  by 
parol,  the  vendee  who  accepts  a  conveyance  in  pursuance  of 

^  Though  tiie  caose  went  off  here  upon  a  single  ground,  not  specially  dwelt 
upon  in  the  argument  at  bar,  yet  it  has  been  thought  that  an  outline  of  that 
argument  may  be  of  value  in  cases  which  may  hereafter  arise  in  this  state.  — 
Bbp. 
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it  18  bound  by  its  terms.  3  Keyes,  125;  WUleck  v.  Wainej 
16  N.  T.,  532;  Mayor,  etc.,  v.  Stuyvesant,  17  id.,  34;  8.  (7., 
10  How.  Pr.,  76;  Mott  v.  Coddingtonj  1  Eob.,  267;  Atwood 
V.  Norton,  27  Barb.,  638,  644;  Bennett  v.  Abrams,  41  id.,  619, 
625.  2.  That  by  wholly  ceasing  to  iise  the  "  Seminary  Park  " 
and  the  buildings  thereon  for  seminary  purposes,  and  by  con- 
veying it  to  the  other  defendant,  the  i^vansvUle  Seminary 
forfeited  all  its  right  and  title,  legal  or  equitable,  in  and  to  the 
premises.  And  the  cancellation  of  the  deed  to  the  other  de- 
fendant did  not  revest  the  title  in  the  EvansvilU  Seminary. 
Parker  v.  Kane,  4  Wis.,  1;  WUke  v.  Wilke,  28  id.,  299;  BU- 
mert  v.  Christian,  29  id.,  104;  Horner  v.  Railway  Co.,  38  id., 
165.  A  breach  of  a  condition  subsequent  works  a  forfeiture 
of  the  estate.  Hayden  v.  Stoughton,  5  Pick.,  628;  Chrayv. 
JBlanchard,  8  id.,  284;  Avstin  v.  Cambridgeport,  21  id.,  215; 
Bovoen  v.  Bowen,  18  Conn.,  535;  Warner  v.  Bennett,  31  id., 
468;  Stuyvesant  v.  New  York,  11  Paige,  414;  Nicoll  v. 
Railroad  Co.,  12  N.  Y.,  121.  3.  That,  by  the  acts  above 
named  and  others  inconsistent  with  its  corporate  existence, 
the  Evansville  Seminary  became  and  is  dissolved.  A.  &  A. 
on  Corp.,  §74;  2  Kyd  on  Corp.,  467,  516;  Slee  v.  Bloom, 
19  Johns.,  456;  People  v.  President,  etc.,  38  Cal.,  166;  Micklea 
V.  Rochester  City  Bank,  11  Paige,  118;  Hooker  v.  TTtioa 
Turnpike  Co.,  12  Wend.,  371;  Bingham  v.  Weiderwax, 
1  Coms.,  509;  Dartmouth  College  v.  Woodward,  4  Wheat., 
518;  Putnam  v.  Sweet,  1  Chand.,  286.  4.  That  as  the  Evans- 
ville  Seminary  was  an  eleemosynary  corporation,  and  its 
board  of  trustees  mere  trustees  of  a  charity,  upon  the  dissolu- 
tion of  the  corporation  or  a  total  failure  to  dispense  the 
charity  according  to  the  designs  of  its  founders  and  bene- 
factors, and  a  total  abandonment  of  the  samp,  its  real  estate 
reverts  to  its  grantors,  their  heirs  and  assigns.  1  Black.  Com., 
484;  Kent's  Com.,  307;  2  Kyd  on  Corp.,  516;  A.  &  A.  on 
Corp.,  10th  ed.,  §§  195-6,778-9;  Abbott's  Dig.  of  Corp.,  296; 
Hooker  v.  Turnpike  Co.  and  Bingham  v.  Weiderwax,  supra; 
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Waldo  V.  Bailroad  Co.j  14  Wis.,  576;  Dartmouth  College  v. 

Woodward  and  People  v.  President^  etCy  supra. 

For  the  respondeDts,  there  was  a  brief  bj  Caesoday  <&  Car- 
penieTy  and  oral  argument  by  Mr.  Gassoday.  They  contended 
that  there  was  no  evidence  to  sostain  a  finding  like  that  the 
omission  of  which  was  excepted  to.  As  to  the  questions  of 
law,  they  argned,  among  other  things,  1.  Thatcoarts  of  equity 
have  no  power  to  dissolve  a  corporation,  unless  authorized  to 
do  so  by  statute.  Folyer  v.  Ine.  Co.y  99  Mass.,  267,  274; 
B.  M.  Co.  V.  Langdony  24  Pick.,  49,  62-8;  Att^y  Gm.  v.  Ins. 
Co.,  2  Johns.  Ch.,  371 ;  Eowe  v.  Deuelly  43  Barb.,  504;  People 
V.  Railway  Co.y  36  How.  Pr.,  129;  OUman  v.  Sugar  Co., 
4  Lans.,  482.  2.  That  an  individual  donor  to  the  EvansvUle 
Seminary  could  not  maintain  a  suit  in  his  own  name  to  dis- 
solve the  corporation.  (1)  Even  where  a  suit  to  dissolve  a 
corporation  will  lie  under  sees.  3237-3245,  B.  S.,  it  can  only 
be  brought  in  the  manner  there  prescribed.  (2)  The  statutory 
provisions  referred  to  do  not  extend  to  any  incorporated 
academy  or  select  school.  (3)  Sees.  8-10,  ch.  75,  Tay.  Stats, 
(being  the  same  as  ch.  54,  B.  S.  1849,  referred  to  in  the  char- 
ter of  the  seminary),  do  not  authorize  this  action.    State  v. 

West  Wis.  Railway  Co.y  34  Wis.,  197.  (4)  It  is  at  least 
exceedingly  doubtful  whether  a  mere  donor  to  an  eleemosy- 
nary corporation  can  maintain  any  suit  for  any  purpose. 
Sanderson  v.  WhiUy  18  Pick.,  328;  Dolan  v.  May  cry  4  Gill, 
394.  3.  That  since  the  EvansvUle  Semina/ry  could  not  be 
dissolved  by  this  action,  the  question  of  reversion  did  not 
arise.  4.  That  nothing  was  alleged  or  shown  which  would 
authorize  a  court  of  equity  to  reform  the  deed;  and  that,  the 
deed  not  being  reformed,  it  was  wholly  immaterial  whether, 
prior  to  making  it,  plaintiffs  did  or  did  not  propose  to  donate 
the  lands  upon  condition  or  subject  to  the  right  of  reversion; 
because  all  such  prior  propositions  were  superseded  by  the 
execution  of  the  warranty  deed  actually  made  (46  Iowa,  287, 
291;  27  Pa.  St,  123, 131;  1  Eawle,  377,  384;  10  Johns.,  297, 
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299);  and  that  the  plea  of  no  consideration  was  not  available 
to  defeat  the  deed,  or  to  limit  its  language  or  lessen  its  effect 
Grout  V.  Townsendy  2  Hill,  654,  557;  S.  0^  2  Denio,  339, 340. 
5.  That  even  if  the  corporation  should  be  dissolved  bj  apt 
proceedings  for  that  purpose,  these  lands,  with  the  buildings 
and  improvements  put  upon  them  with  moneys  donated  by 
others,  would  not  revert  to  the  plaintiffs  merely  because  the 
title  to  the  lands  once  passed  tlirough  them  (NiooU  v.  Rail- 
way Co.y  12  K  Y.,  121,  aflirming  Same  Case,  12  Barb.,  460, 
465;  Owen  v.  Smith,  31  Barb.,  641;  People  v.  Mauran^  5 
Denio,  389,  398-401;  Eeywardv.  Mayor^  7  K  Y.,  314,  326; 
Lawe  V.  Syde,  39  Wis.,  345;  Bingham  on  R  P.,  179);  but, 
in  case  of  such  a  dissolution,  if  plaintiffs,  as  donors  in  part, 
had  an  equitable  interest  in  the  property,  such  interest  would 
be  subject  to  the  closing  up  of  the  affairs  of  the  seminary  and 
payment  of  its  debts,  and  then  they  would  be  entitled  only  to 
share  jyro  rata  with  the  other  donors,  whether  of  money  or 
other  property.  NicooUs  v.  Jitiggy  47  111.,  47;  Ferra/ria  i>. 
VasooncellaSj  23  id.,  456. 

Burr  W.JofieSy  on  the  same  side,  argued  the  following 
among  other  points:  L  No  dissolution  of  the  corporation 
was  shown.  Plaintiffs'  allegations  and  proofs  as  to  the  sus- 
pension of  the  ordinary  and  lawful  business  of  the  corpora- 
tion were  probably  made  with  reference  to  sec.  20,  ch.  148,  R 
S.  1858;  but  sec.  38  of  that  chapter  expressly  makes  its  pro- 
visions inapplicable  to  corporations  of  this  class.  In  the 
absence  of  a  statute  conferring  upon  courts  of  chancery  juris- 
diction to  adjudge  the  dissolution  of  corporations,  the  question 
whether  or  not  the  corporation  has  violated  its  charter  or  for- 
feited its  franchise  is  for  the  sole  determination  of  a  court  of 
law.  Ch.  78,  R  S.  1858,  provides  for  closing  up  corporations 
whose  charters  have  expired  by  their  own  limitation  or  shall 
be  annulled  by  forfeiture  or  otherwise;  but  it  does  not  provide 
any  new  method  for  dissolving  corporations  or  determining  a 
forfeiture  of  their  charters.    The  proceedings  for  those  pur- 
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poses  are  provided  by  cb.  160,  R  S.  1858,  and  by  the  long  set- 
tled practice  of  the  courts  in  the  states  from  which  oar 
statutes  are  derived.  ^^  A  cause  of  forfeiture  cannot  be  taken 
advantage  of  or  enforced  against  a  corporation  .... 
in  any  other  mode  than  by  a  direct  proceeding  for  that  pur- 
pose against  the  corporation,  so  that  it  may  have  an  opportu- 
nity to  answer.  And  the  government  creating  the  corporation 
can  alone  institute  such  a  proceeding."  A.  &  A.  on  Corp.,  §  777, 
and  cases  cited;  id.,  §  734.  A  corporation  may  surrender  its 
franchises;  but  an  attempted  surrender  does  not  work  a  dissolu- 
tion until  accepted  by  the  government.  A.  &  A.  on  Corp.,  §  772. 
In  further  support  of  the  foregoing  views,  counsel  cited  Folger 
V.  Ins.  Co.j  99  Mass.,  284;  2  Potter  on  Corp.,  §§  687-9,  696, 
704,  712,  and  cases  there  cited;  2  Kent's  Com.,  305,  313,  314; 
Regents^  etc.jV.  WiUiams^  9  Gill  &  J.,  865-426;  Verplanckv. 
Ins.  Co.^  1  Edwards,  84;  Ferris  v.  Strong^  3  id.,  127;  People 
V.  Trustees,  etc.,  6  Wend.,  211;  2  Burr.,  869;  2  Dnrnf.  &  E., 
569.  2.  Even  it  the  corporation  should  be  dissolved,  the 
property  claimed  would  not  revert  to  the  plaintiffs,  whatever 
the  oommon-law  rule  on  that  subject  may  once  have  been. 
Strong  v.  Doty,  32  Wis.,  881;  Heaston  v.  CommWs,  20  Ind., 
398;  SeehoU  v.  ShUler,  34  Pa.  St,  135;  Towar  v.  Hale,  46 
Barb.,  861;  Sanderson  v.  WhUe,  18  Pick.,  328;  2  Potter  on 
Corp.,  §  699.  Counsel  contended  that  this  would  be  so  irre- 
spective of  any  statute,  because  the  courts  have  treated  the 
former  rule  as  inapplicable  to  the  nature  of  our  institutions; 
but  he  also  relied  upon  the  following  statutes:  R  S.  1878,  sec. 
2036;  sec.  12,  ch.  83,  R#  S.  1858;  ch.  64,  R  S.  1849,  corre- 
sponding to  ch.  78,  R  S.  1858,  made  specifically  applicable  to 
the  EvansviUe  Seminary  by  its  charter.  See  State  v.  West 
Wis.  Railway  Co.,  84  Wis.,  194,  construing  sees.  8-10  of  that 
chapter*  It  is  claimed  that  in  corporations  of  this  class  there 
are  no  Ptockholders;  but  the  tendency  of  legislation  in  this 
fitate  has  been  in  a  different  direction.  B.  S.  1858,  p.  486;  R 
S.  1878,  sec  1784.    And  it  is  a  far  more  reasonable  and  equi- 
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table  doctrine,  that  all  who  subscribed  and  paid  for  the  erection 
of  a  seminary  should  have  an  interest  in  the  common  prop- 
erty when  the  corporation  may  be  dissolved,  than  that  plaint- 
iffs shall  become  the  sole  owners. 

Cole,  J.  The  claim  of  the  appellants  is,  that  the  deed  of 
September  14,  1859,  was  a  grant  upon  condition,  having  been 
executed  in  pursuance  of  and  under  the  previous  executory 
contract  to  convey  a  site  for  a  seminary;  that  the  deed  was 
voluntary,  no  consideration  being  paid  or  agreed  to  be  paid 
for  the  land  conveyed;  and  tliat  the  deed  was  executed  solely 
for  the  purpose  of  furnishing  a  site  for  a  seminary,  with  the 
express  understanding  of  the  parties  thereto,  that  when  the 
land  should  cease  to  be  used  for  seminary  purposes  the  title 
should  revert  to  the  grantors.  But  no  such  condition  is  ex- 
pressed in  the  deed,  which  is  absolute  in  terms,  and  purports 
to  convey  an  indefeasible  estate.  Now  the  object  of  this  ac- 
tion is  to  have  the  deed  reformed  so  as  to  make  it  express  tlie 
actual  intention  and  understanding  of  the  parties,  and,  inas- 
much as  the  land  has  ceased  to  be  used  for  a  seminary,  to 
have  the  court  declare  and  enforce  the  forfeiture.  This,  in  sub- 
stance, is  the  nature  of  the  relief  asked  in  the  complaint;  and 
the  question,  therefore,  to  be  considered  at  the  outset  is:  Will 
a  court  of  equity  exert  its  jurisdiction  for  such  a  purpose!  It 
is  well  settled  tliat  it  will  not.  The  cases  of  dark  v.  Diuke^  3 
Pin.,  228,  and  Lawe  v.  Hyde^  39  Wis.,  345,  are  direct  decisions 
of  our  own  supreme  court  upon  this  point.  In  the  former 
case,  the  bill  was  filed  for  the  purpose  of  aiding  or  enforcing 
a  forfeiture,  and,  on  demurrer.  Judge  "WnrroN,  in  delivering 
the  opinion  of  the  court,  said:  ^^It  is  too  well  settled  to  be  at 
all  controverted,  that  courts  of  equity  will  not  take  jurisdiction 
of  a  case  for  the  purpose  of  enforcing  a  forfeiture,  but  will 
leave  a  party  who  seeks  to  take  advantage  of  one,  to  his  rem- 
edy at  law."  p.  233.  In  Ldwe  v.  Hyde  the  same  doctrine  is 
announced  and  enforced.     In  that  case  the  chief  justice  says: 
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"The  complaint  purports  to  be  against  Mr.  Lawrence,  the 
grantee  of  the  respondent,  the  nniversitj,  and  the  appellant,  in 
equity,  for  reformation  of  the  condition  subsequent  in  the  re- 
spondent's deed,  for  forfeiture  for  condition  broken,  and  for 
possession.  Aside  from  the  statute  of  limitations,  a  proceed- 
ing in  equity  to  enforce  a  forfeiture  cannot  be  sustained."  The 
plaintiff  in  that  case  abandoned  his  equitable  proceeding;  the 
cause  was  argued  by  counsel  at  the  bar  as  an  action  of  eject- 
ment for  forfeiture  for  breach  of  the  condition  stated  in  the 
deed;  and,  upon  stipulation,  was  considered  and  decided  by  the 
court  as  an  action  at  law.  Eut  had  the  action  been  treated  as 
one  in  equity,  the  difficulty  first  suggested  by  the  chief  justice 
would  have  been  insurmountable. 

The  objection  seems  equally  decisive  here.  It  is  true,  it 
was  sought  to  prove  by  parol  that  the  appellants,  in  executing 
the  deed  absolute  in  form,  did  not  intend  to  waive  or  abandon 
the  condition  on  which  the  land  was  conveyed.  But  still  we 
are  unable  to  perceive  how  this  fact  could  aid  the  jurisdiction 
of  a  court  of  equity  in  the  matter;  for,  if  it  was  competent 
to  prove  by  parol  that  the  absolute  grant  was  qualified  by  the 
condition  contained  in  the  executory  agreement,  this  proof 
could  be  made  as  well  in  a  court  of  law  as  equity.  In  either 
forum  the  question,  of  course,  would  be,  whether  it  could  be 
shown  by  parol  that  the  conditions  in  the  previous  contract 
were  intended  to  be  imported  into  the  deed  or  coexisted  with 
it.  If,  as  is  claimed  by  the  appellants,  these  conditions  did 
not  merge  in  the  deed,  but  remained  in  force  after  the  con- 
voyance  was  executed,  and  these  facts  conld  be  established  by 
parol  testimony,  then  it  is  very  plain  that  the  appellants  had 
an  ample  remedy  at  law  to  recover  the  possession  of  the 
property  as  for  forfeiture  upon  subsequent  condition  broken. 
Horner  v.  The  6\,  M.  dk  St.  P.  Railway  Co.^  38  Wis.,  165. 
But  equity  will  not  enforce  the  forfeiture. 

On  the  trial,  the  court  below  found,  from  the  evidence,  that 
the  seminary  corporation  had  ceased  to  use  the  property  for  a 
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seminary,  and  had  wholly  abandoned  it  for  that  purpose,  and 
had  conveyed  the  property  to  the  defendant  the  Evanaville 
Boot  dk  Shoe  Manufacturing  Company.  This  latter  con- 
veyance the  circuit  court  set  aside  as  .void,  and  perpetually 
enjoined  the  Evanaville  Seminary  from  conveying  away  the 
property  except  for  seminary  purposes.  This  is  as  far  as  the 
judgment  proceeded.  Now  the  plaintiffs  have  appealed  from 
so  much  of  the  judgment  as  grants  the  injunction,  and  which 
fails  to  adjudge  that  the  seminary  corporation  had  forfeited 
its  right  and  title  to  the  property,  and  that  the  title  had 
reverted  to  them,  and  that  they  were  entitled  to  the  posses- 
sion thereof.  It  is  insisted  that  the  court  should,  upon  the 
case  made  or  facts  proposed  to  be  shown,  have  adjudged  the 
title  of  the  property  in  the  plaintiffs.  But  to  grant  this  relief, 
the  court  would  have  had  to  enforce  the  forfeiture.  For  the 
reasons  already  stated,  this  it  could  not  do.  Indeed,  in  the 
view  we  have  taken  of  the  case,  the  whole  judgment  is  inde- 
fensible, and  would  have  to  be  reversed  had  it  been  appealed 
from.  But  we  can  only  reverse  so  much  of  it  as  is  before  us 
for  review,  and  remit  the  cause  for  such  further  proceedings 
as  the  parties  may  be  advised  to  take. 

It  is  apparent  that  the  whole  judgment  proceeds  upon  the 
ground  that  the  action  is  one  to  enforce  the  trust  But  this 
is  not  the  purpose  and  scope  of  the  suit  Whether  the  appel- 
lants, as  donors  of  the  EvansviUe  Seminary ^  could  maintain  an 
action  for  the  execution  of  the  trust,  and  to  annul  the  con- 
veyance made  by  the  seminary  corporation  to  the  Boot  <& 
Shoe  Manufacturing  Company^  is  a  question  not  involved 
in  this  case,  and  of  course  not  considered.  All  that  it  is  neces- 
sary and  proper  to  decide  on  this  appeal  is,  that  it  would  be 
a  violation  of  the  principles  upon  which  courts  of  equity  pro- 
ceed, to  gnmt  the  relief  asked  in  the  complaint,  and  to  adjudge 
that  in  consequence  of  the  wrongful  acts  of  the  seminary  cor- 
poration, which  are  disclosed  in  the  evidence  —  its  failure  to 
use  the  property  for  seminary  purposes  and  its  attempt  to  con- 
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vey  it  awaj,  —  its  title  in  the  property  was  forfeited,  and  such 
title,  with  the  right  of  possession,  had  reverted  to  the  grantors. 

It  follows  from  these  views,  that  that  part  of  the  judgment 
of  the  circnit  conrt  appealed  from  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

By  the  Court.  —  So  ordered. 


Tatlos  vs.  Tue  Phcenix  Inscrancb  Compant  of  Hartford. 

l58UBAi;cB  AeAiKBT  FiBB.    Oral  agreements  with  agent.    What  canetUutes 
a  new  contract  of  ineHranee,  or  a  waiver  of  conditions. 

After  a  poli^  of  inturanoe  against  fire  had  expired,  the  assured  spoke  with 
the  agent  of  the  insurer,  stated  that  he  was  going  away,  to  be  gone  a 
week  or  ten  days,  and  wanted  to  renew  the  insurance  before  he  left;  to 
which  the  agent  answered,  '*A11  right**  The  assured  then  asked, 
*'  Won*t  yon  do  it  for  two  per  cent?**  being  a  reduction  on  the  rate  pre- 
yiously  charged;  and  the  agent  said  he  would.  The  assured  asked, 
whether  there  was  anything  else  the  agent  wanted  him  to  do;  and  the 
latter  answered,  "  No,  nothing  else;  I  have  the  description  in  the  office, 
and  will  attend  to  it.**  The  assured  said  further  that  he  wanted  *'to 
renew  the  old  polipy,  the  same  as  it  was  before,  in  the  same  company,  to 
the  same  amount;**  and  the  agent  answered,  '*  All  right**  The  assured 
went  away  the  same  day,  returning  in  about  ten  days;  and  the  property 
was  destroyed  by  fire  the  next  day  after  his  return.  There  is  no  other 
proof  of  a  renewal  of  the  policy  or  the  issue  of  a  new  one;  the  new  pre- 
mium was  not  paid;  and  the  old  policy  contained  a  condition  that  it 
should  be  Toid  if  the  premium  remained  unpaid,  and  that  the  insurance 
might  be  renewed  provided  the  premium  therefor  should  be  paid,  etc 
Held,  that  the  &cts  stated  do  not  show  a  new  contract  of  insurance  m 
prmsenti,  or  a  waiver  of  the  conditions  of  the  policy. 
Tatlob,  J.,  dissents. 

APPEAL  from  the  Circuit  Court  for  Rock  Oonnty. 

Action  upon  a  policy  of  insurance  against  fire  issued  by  the 
defendant  company  to  the  plaintiff.  The  original  policy  had 
expired  before  the  loss,  bnt  the  plaintiff  all^^es  that  it  had 
been  renewed  by  an  oral  contract  between  himself  and  the 
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company  (through  its  agent),  and  was  in  force  when  the  prop- 
erty was  destroyed.  The  policy  contained  a  condition  that  it 
should  be  void  if  the  premium  remained  unpaid;  also  a  pro- 
vision that  the  insurance  might  be  renewed  for  any  agreed 
time,  "provided  the  premium  therefor  is  paid,"  and  indorsed 
on  the  policy  or  receipted  for. 

Whether  the  policy  was  renewed,  was  the  question  litigated 
on  the  trial.  No  question  is  raised  on  the  pleadings,  and  it  is 
unnecessary  to  state  them.  The  evidence  is  sufficiently  stated 
in  the  opinion.  Plaintiff  appeaidd  from  a  compulsory  judg- 
ment of  nonsuit. 

For  the  appellant,  there  was  a  brief  by  Cassoday  <&  Car- 
penter ^  and  oral  argument  by  Mr.  Caasoday. 

For  the  respondent,  there  was  a  brief  by  Bennett  <&  Sale, 
and  oral  argument  by  JUr.  Bennett. 

Lyok,  J.  It  may  be  assumed,  for  the  purposes  of  the  case, 
that  Mr.  Towne,  the  agent  of  the  defendant  insurance  com- 
pany, had  authority  to  waive  any  adverse  conditions  in  the 
policy,  and  to  bind  the  company  by  an  oral  contract  to 
renew  it. 

The  proof  of  the  alleged  contract  of  insurance  is  all  contained 
in  the  following  testimony  of  the  plaintiff.  After  testifying 
to  a  conversation  with  Mr.  Towne  before  the  policy  expired, 
concerning  its  renewal,  he  proceeded  as  follows: 

"Afterward,  and  on  the  18th  day  of  June,  I  had  a  conversa- 
tion with  Towne  about  renewing  the  policy.  I  met  Towne  in 
front  of  the  post-office,  and  said  to  him:  ^  I  want  to  renew  that 
insurance  of  mine;  I  am  going  away  to  be  gone  a  week  or  ten 
days,  and  I  want  it  done  before  I  leava'  He  said:  *  All  right' 
I  tiien  said:  ^Mr.  Hopkins  offers  to  insure  my  property  at  2 
per  cent,  and  you  charged  me  2^  last  year;  I  don't  want  it  in 
those  local  companies;  I  would  rather  have  it  in  the  same  com- 
pany, and  have  it  renewed;  won't  you  do' it  at  2  per  cent! ' 
He  answered:  ^  I  will.'    I  said  again:   'lam  going  to  leave 
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for  Palmyra  and  Brodhead,  and  to  be  gone  a  week  or  ten  days; 
is  there  anything  else  you  want  me  to  dot'  *No,  nothing 
else;  I  have  the  description  in  the  office,  and  will  attend  to  it' 
I  said  to  renew  the  old  insurance  policy  the  same  as  it  was 
before,  in  the  same  company,  and  the  same  amount;  and  he 
said:  ^  All  right.'  I  went  away  that  day,  and  returned  again 
in  about  ten  days,  on  the  day  before  the  fire." 

We  fail  to  find  in  the  above  testimony  satisfactory  evi- 
dence of  a  renewal  of  the  policy  in  prcBserUi  The  purport  of 
all  the  conversation  on  the  subject  between  the  plaintiff  and 
Mr.  Towne  was,  that  the  policy  should  be  renewed  thereafter; 
not  that  it  was  then  renewed.  The  plaintiff  said  to  the  agent 
that  he  wanted  it  renewed,  and  desired  that  it  should  be 
renewed  before  he  left  home.  The  agent  assented*  They  then 
agreed  upon  the  premium  to  be  paid  therefor.  The  agent  said 
that  there  was  nothing  more  for  the  plaintiff  to  do,  but  that 
he  (the  agent)  had  the  description  of  the  property  to  be  insured 
in  his  office,  and  promised  to  attend  to  the  matter  of  the 
renewal.  The  plaintiff  then  directed  the  agent  to  renew  the 
old  policy  the  same  as  it  was  before — in  the  same  company 
and  for  Uie  same  amount,  —  and  the  agent  promised  to  do  so. 
That  is  all  there  is  of  the  alleged  parol  contract  of  renewal. 
It  seems  to  us  that  the  whole  conversation  pointed  unmistak- 
ably to  some  further  act  to  be  done  to  renew  the  policy  —  to  a 
renewal  in  futuro.  Else,  why  the  talk  about  the  agent  hav- 
ing the  description  in  his  office,  and  his  promise  to  attend  to 
the  business!  And  why  the  closing  direction  to  the  agent  to 
renew  the  old  policy  in  the  same  company  and  for  the  same 
amount!  If  the  policy  was  then  and  there  renewed,  the 
description  ceased  to  be  material,  and  the  promise  was  super- 
fluous, as  was  also  the  final  direction  to  the  agent  to  renew. 
Indeed,  both  the  promise  and  direction  tend  strongly  to  prove, 
if  they  do  not  prove  conclusively,  that  neither  of  the  parties 
intended  a  contract  of  renewal  in  prceaenHy  or  supposed  they 
had  made  any  contract  other  than  an  executory  oral  contract 
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that  the  company  should  renew  the  policy,  and  the  plaintiff 
should  pay  the  preiuiam  at  some  early  fnture  time.  There  is 
no  evidence  whatever  inconsistent  with  the  hypothesis  that 
the  agent  was  to  make  a  certificate  of  renewal,  and  the  plaintiff 
was  to  pay  the  premium,  as  conditions  precedent  to  the 
renewal;  or  to  show  that  the  parties  intended  a  contract  out 
of  the  usual  course  of  the  business  of  insurance. 

It  is  our  duty  to  construe  the  alleged  parol  contract  as  estab- 
lished by  the  proofs;  and  we  are  constrained  to  hold  that  it  is 
not  a  contract  of  insurance  in  prcesentij  and  contains  no 
waiver  of  the  conditions  contained  in  the  policy  sought  to  be 
renewed. 

The  cases  cited  by  the  learned  counsel  for  the  plaintiff  to 
sustain  the  alleged  oral  contract  as  a  valid  contract  of  insur- 
ance, have  all  been  examined.  Some  of  them  go  upon  the 
custom  or  usage  of  the  business,  and  all  of  them  were  neces- 
sarily decided  upon  their  own  peculiar  facts.  An  extended 
consideration  of  them  will  serve  no  useful  purpose.  It  is  be- 
lieved that  none  of  them  are  in  conflict  with  the  views  above 
expressed. 

It  follows  that  the  plaintiff  was  properly  nonsuited,  and 
that  the  judgment  of  tlie  circuit  court  must  be  affirmed. 

Taylor,  J.  This  is  an  action  by  the  plaintiff  to  recover  for 
the  loss  of  a  building  by  fire,  which  he  alleges  the  defendant 
had,  through  its  authorized  agent,  insured,  or  agreed  to  insure, 
by  an  oral  agreement  a  few  days  before  the  loss  occurred. 

The  evidence  shows  that  the  property  destroyed  by  the  fire, 
and  another  building  owned  by  him,  had  been  insured  by  the 
defendant,  through  the  same  agent,  the  year  previous,  and  the 
policy  issued  on  such  insurance  had  expired  May  26, 1878; 
that  a  short  time  before  the  policy  expired,  the  agent  asked 
the  plaintiff  whether  ho  would  renew  the  policy  for  another 
year,  and  the  plaintiff  said  he  would  wait  a  short  time  and  see, 
and  would  see  him  again  if  he  wanted  it  insured ;  and  that  on  the 
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18th  day  of  Jane,  1878,  after  such  policy  expired,  the  plaintiff 
met  the  agent  and  had  a  conversation  with  him  abont  renew- 
ing the  policy. 

The  conversation,  as  sworn  to  by  the  plaintiff,  was  as  fol- 
lows: Plaintiff  said  to  the  agent:  ^*  I  want  to  renew  that 
insurance  of  mine.  I  am  going  away,  to  be  gone  a  week  or 
ten  days,  and  I  want  it  done  before  I  leave.''  He  said:  "All 
right"  Plaintiff  then  said:  "  Mr.  Hopkins  offers  to  insure 
my  property  for  2  per  cent.,  and  you  charged  me  2i  last  year; 
I  don't  want  it  in  those  local  companies;  I  would  rather  have 
it  in  the  same  company,  and  have  it  renewed;  won't  you  do  it 
at  2  per  cent  J"  He  answered:  "I  will."  Plaintiff  said 
agun:  ^^  I  am  going  to  leave  for  Palmyra' and  Brodhead,  and 
to  be  gone  a  week  or  ten  days;  is  there  anything  else  you  want 
me  to  do?"  The  agent  replied:  "No,  nothing  else.  I  have 
the  description  in  the  office,  and  will  attend  to  it."  "  I  said: 
^  Benew  the  old  insurance  policy  the  same  as  it  was  before,  in 
the  same  company,  and  in  the  same  amount'  He  said :  '  All 
right'  I  went  away  that  day  and  returned  again  in  about  ten 
days,  on  the  day  before  the  fire."  Leonard  Brimmer,  a  wit- 
ness sworn  on  the  part  of  the  plaintiff,  testified  that  "  he  heard 
the  plaintiff  tell  Towne,  the  agent,  that  he  wanted  his  insur- 
ance renewed  for  another  year  upon  his  warehouse.  Towne 
said  it  was  all  right — he  would  attend  to  it;  and  plaintiff  said 
that  Hopkins  offered  to  insure  it  for  2  per  cent,  but  he  thought 
he  did  not  want  to  change  it  out  of  the  same  company;  that 
he  would  like  to  have  it  in  the  same  company.  Towne  said  it 
was  all  right — he  would  attend  to  it  Plaintiff  said  he  had 
to  go  away,  and  he  wanted  it  attended  to;  and  Towne  said  it 
was  all  right — he  would  attend  to  it." 

B.  K.  Brown,  a  witness  for  the  plaintiff,  testified  that  he 
paid  the  premium  on  the  former  policy  to  the  agent  Towne; 
paid  it  by  the  request  of  the  plaintiff;  paid  it  on  the  third  day 
of  June,  1877,  and  the  policy  was  delivered  to  him.  This 
policy  was  dated  May  26, 1877,  and  insured  the  property  for 
Vol.  XLVIL-24 
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one  year  from  the  26th  of  May,  1877,  to  the  26th  of  May, 
1878.  The  property  claimed  to  be  insm^  was  burned  June 
28,  1878.  Notice  and  proofs  of  loss  were  properly  made 
after  the  fire;  but  plaintiff  did  not  pay  the  premium,  or  offer 
to  pay  it 

The  court  below,  on  the  motion  of  the  counsel  for  the  de- 
fendant, ordered  that  the  plaintiff  be  nonsuited,  and  plaintiff 
excepted.  Judgment  was  entered  against  the  plaintiff,  and  he 
appeals  to  this  court 

The  policy  which  the  plaintiff  claims  was,  or  was  to  be,  re- 
newed for  another  year,  by  his  agreement  with  the  defendant's 
agent,  contained,  amongst  other  things,  the  following  clauses: 
''  This  insurance  may  be  continued  for  such  further  time  as 
shall  be  agreed  upon,  provided  the  premium  therefor  is  paid 
and  indorsed  on  this  policy,  or  a  receipt  given  for  the  same; 
and  it  shall  be  considered  as  continued  under  the  original  rep- 
resentation," etc.;  ^^and  if  the  premium  shall  be  unpaid,  the 
policy  shall  be  void." 

It  is  insisted  by  the  learned  counsel  for  the  respondent,  that 
no  valid  contract  of  or  for  insurance  could  be  made  by  the  re- 
spondent's agent  unless  the  premium  therefor  was  first  paid  by 
the  insured,  and  that  the  agent  could  not  bind  the  company  by 
any  waiver  of  the  payment  of  such  ptremium ;  or,  if  this  was 
too  broadly  stated,  that  the  plaintiff  could  not  recover  unless  the 
premium  was  paid,  or  there  was  express  proof  that  the  agent 
agreed  to  trust  the  insured  for  the  premium,  and  that  the  evi- 
dence does  not  show  that  the  plaintiff  promised  to  pay  the 
premium,  or  tliat  the  agent  agreed  to  trust  him  for  the  payment 
thereof. 

I  do  not  understand  the  learned  counsel  for  the  respondent 
as  contending  that  the  conversation  between  the  plaintiff  and 
the  agent  of  the  respondent  did  not  amount  to  an  agreement 
on  the  part  of  the  agent  to  insure  the  property  of  the  plaintiff 
presently,  but  that  such  agreement  to  insure  was  void  in  law, 
either,  ^r«^,  because  there  was  no  express  agreement  on  the 
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part  of  the  plaintiff  to  paj  the  premium  at  anj  particular 
time,  and  no  express  agreement  on  the  part  of  the  agent  to 
trust  the  plaintiff  for  such  premium;  or,  second,  because  bj 
the  terms  of  the  policy  the  agent  had  no  power  to  waive  the 
payment  of  the  premium,  and  by  its  terms  the  policy  was 
void  unless  the  premium  was  in  fact  paid,  or  a  receipt  given 
therefor. 

If  the  nonsuit  had  been  granted  upon  the  ground  that  the 
proof  did  not  show  a  present  insurance  by  parol  of  the  prop- 
erty destroyed,  I  am  inclined  to  think  there  would  have  been 
great  force  in  that  position.  The  policy  which  was  sought  to 
be  renewed,  contains  a  provision  that  it  shall  be  renewed  only 
when  the  premium  is  paid  and  indorsed  upon  the  policy,  or  a 
receipt  given  for  the  same.  It  may  well  be  said  that  as  the 
policy  itself  in  the  hands  of  the  insured  notifies  him  that  it 
can  only  be  renewed  in  a  certain  way,  he  must  see  to  it  that 
it  is  renewed  in  the  way  therein  marked  out,  otherwise  it  will 
be  void.  But  all  writers  upon  insurance  make  a  distinction 
between  an  agreement  to  insure  and  an  actual  insurance;  and 
it  is  held  that  even  those  companies  whose  charters  provide 
that  all  policies  of  insurance  issued  by  them  must  be  in  writ- 
ing, may  yet  bind  themselves  by  a  parol  contract  to  insure; 
that  as  every  contract  of  insurance  must  be  preceded  by  a  pre- 
liminary contract  to  insure,  involving  an  agreement  between 
the  parties  as  to  the  terms  upon  which  the  insurance  shall  be 
granted,  such  preliminary  contract  binds  the  company;  and,  if 
it  afterwards  refuses  to  issue  the  policy,  the  party  seeking  the 
insurance  may  compel  the  insurer  to  issue  the  same  according 
to  the  terms  of  such  preliminary  contract;  or,  if  a  loss  occur 
before  the  policy  is  issued,  he  may  sue  upon  the  contract  and 
recover  as  damages  the  same  sum  he  would  have  been  entitled 
to  recover  had  the  policy  in  fact  been  issued  in  pursuance  of 
such  contract.  BochweU  v.  Ins.  Co.,  4  Abb.  Pr.,  179;  JPet^ 
kins  V.  Ins.  Co.y  4  Cow.,  66« ;  Angel  v.  Ins.  Oo.j  69  N.  T.,  171 ; 
ZiffMbody  v.  Ins.  Co.,  23  Wend.,  26. 
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The  caso  of  KeUey  v.  Ins.  Co.',  10  Bosw.,  82,  was  a  case 
very  much  like  the  one  at  bar  in  all  its  circumstances.  Kelley 
wanted  an'  insurance  on  his  stock.  The  agent  of  the  defendant 
company  came  to  his  store,  examined  the  stock,  made  a  survey, 
and  said  to  the  plaintiff,  ^  that  he  would  take  the  risk,  make 
out  the  policy  and  send  it  down,  at  70  cents  ($14  on  $2,000); 
that  he  would  make  it  binding  from  the  first  of  July;  and 
that  plaintiff  should  have  the  policy."  Nothing  was  said 
about  the  time  the  premium  should  be  paid.  The  only  respect 
in  which  it  difiers  at  all  from  this  case  is,  that  in  this  case  the 
agent  did  not,  in  express  words,  say  upon  what  date  he  would 
make  the  renewal  of  the  insurance  take  effect  It  was  insisted 
in  that  case,  as  in  this,  that  as  the  policy  contracted  for  con- 
tained a  provision  that  it  should  be  void  unless  the  premium 
was  paid,  and  requiring  prepayment  to  make  it  valid,  no  recov- 
ery could  be  had  unless  the  premium  was  paid  before  the 
loss.  The  court  held  that  an  oral  contract  to  insure,  sup- 
ported by  a  sufficient  consideration,  which  is  to  take  effect 
forthwith,  although  entered  into  contemporaneously  with 
an  agreement  by  the  insurers  to  deliver  a  policy,  and  by  the 
assured  to  accept  subsequently,  as  a  substitute  therefor,  a 
written  policy  by  the  former  in  the  form  usually  adopted  by 
them,  becomes  binding  and  remains  in  force  nntU  the  delivery 
or  tender  of  such  policy;  and  until  such  delivery  or  tender, 
the  condition  of  prepayment  of  the  premium  usually  inserted 
in  such  policies  to  make  them  binding,  unless  expressly  adopted 
by  the  parties  in  such  oral  contract,  forms  no  part  of  the  con- 
tract of  insurance  between  them. 

The  court  on  the  trial  charged  the  jury,  if  tliey  found  the 
facts  as  stated  by  Eelley,  and  as  I  have  above  quoted  them, 
"  they  would  constitute  a  contract  between  the  parties,  and  the 
defendant  would  be  liable,  because  under  such  state  of  facts 
the  delivery  of  the  policy  would  be  immaterial; "  and  upon  the 
appeal  the  court  sustained  this  charge.  And  it  was  further 
held  that,  to  relieve  itself  from  the  effects  of  such  parol  con- 
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tract,  it  was  necessary  that  the  companj  should  tender  the 
policy  and  demand  the  premium,  and  that  a  tender  of  a  policy 
which  was  not  properly  countersigned  by  the  agent  in  order 
to  make  it  binding  on  the  company,  and  a  demand  of  the  pre- 
mium upon  such  tender,  and  nonpayment  of  the  premium, 
would  not  defeat  a  recovery  on  the  oral  contract 

The  general  principles  of  the  decision  above  quoted  are  sup- 
ported by  an  abundance  of  authorities. 

There  can  be  no  doubt  that,  in  the  case  at  bar,  the  agent 
with  whom  the  plaintiff  was  dealing,  having  power  not  only 
to  contract  for  insurance,  but  to  issue  and  deliver  policies, 
could  bind  the  company  by  a  parol  agreement  to  insure  the 
plaintiff's  property  and  issue  a  policy  therefor;  and  if  the 
plaintiff  had  shown  that  he  had  agreed  to  issue  the  policy,  to 
take  effect  on  and  after  the  day  the  conversation  was  had, 
and  that  the  premium  should  be  paid  when  the  policy  was 
made  out  and  delivered,  the  company  would  have  been  bound 
to  have  paid  the  loss.  The  other  members  of  this  court  hav- 
ing, after  mature  deliberation,  arrived  at  a  different  opinion,  it 
it  would  be  arrogant  for  me  to  say  that  it  is  dear  that  the  evi- 
dence in  this  case  shows  that  such  a  contract  was  made 
between  the  plaintiff  and  the  agent;  but  I  am  constrained  to 
say  that,  to  my  mind,  it  is  clear  from  the  evidence  that  such 
was  the  intention  of  the  parties,  and  that  both  so  understood 
it  at  the  time.  The  agent,  by  his  subsequent  statement,  in 
effect  admits  that  he  so  understood  it,  and  that  the  reason  he 
did  not  make  out  the  policy  was  because  he  bad  learned  the 
plaintiff  had  sold  the  property. 

It  would  be,  I  think,  a  fair  test  of  what  the  contract  was,  to 
consider  what  would  have  been  the  liability  of  the  plaintiff  if 
the  agent  had  made  out  a  renewal  of  the  policy,  to  take  effect 
from  the  day  of  the  conversation,  and  had  tendered  the 
policy  and  demanded  the  premium  on  the  day  the  plaintiff 
returned  from  his  business  abroad,  the  day  before  the  fire.  In 
that  case  it  appears  very  plain  to  me  tliat  the  plaintiff  would 
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have  been  liable  for  thepremiam,  and  that  in  an  action  therefor 
bj  the  company  the  company  mast  have  recovered. 

To  my  mind  it  is  not  giving  a  jnst  constmction  of  the  parol 
agreement  to  say  that  either  party  understood  that  the  con- 
tract for  insurance  was  for  an  insurance  to  commence  in  the 
future  at  some  indefinite  time,  or  not  to  commence  at  all  unless 
the  agent  should  see  fit  to  make  out  and  deliver  a  policy.  The 
agent  could  not  so  have  understood  it 

The  plaintiff  had  before  informed  the  agent  that,  in  case  he 
concluded  to  continue  the  insurance,  he  would  see  him  again 
about  it.  He  does  see  him  again,  and  very  clearly  informs 
him  he  wishes  to  continue  the  insurance  for  another  year.  All 
the  terms  of  insurance  are  agreed  upon,  including  the  rate 
of  premium.  The  agent  is  informed  that  the  plaintiff  was 
about  to  leave  his  home  for  a  week  or  ten  days,  and  says  he 
wants  it  attended  to  before  he  leaves.  The  agent  tells  him 
he  will  attend  to  it —  that  it  is  all  right;  and  when  asked  if 
there  is  anything  further  he  wants  from  the  plaintiff  then,  he 
says  no,  and  makes  no  suggestion  that  no  insurance  can  be 
made  until  the  premium  is  paid.  Under  this  state  of  the  facts 
of  the  case,  it  appears  to  me,  the  fair  inference  is,  that  both 
parties  understood  that  the  intention  was  to  have  an  insur- 
ance upon  the  property  from  the  time  the  conversation  took 
place;  or,  if  not,  within  such  reasonable  time  as  the  agent 
could  make  out  the  necessary  papers  and  entries. 

It  is  against  the  whole  tendency  of  the  language  used  to 
say  that  there  was  no  obligation  on  the  part  of  the  agent  to 
go  on  and  make  out  the  necessary  renewal  papers  until  the 
plaintiff  again  called  upon  him  and  tendered  him  the  premium, 
and  demanded  them  of  him.  If  such  construction  be  given, 
then  there  would  seem  to  be  no  reason  for  the  conversation  at 
all,  as  it  all  amounted  to  nothing,  unless  further  negotiations 
were  had.  It  seems  to  mo  a  just  inference  from  the  conver- 
sation that  the  plaintiff  was  to  leave  presently,  to  be  absent 
for  a  week  or  ten  days,  and  that  he  desired  to  have  the  prop- 
erty insured  before  he  left. 
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The  &ct  that  he  was  about  to  leave  was  made  a  prominent 
reason  for  making  the  agreement  to  insnre  then.  There 
wonld  be  no  sense  in  the  plaintiff 's  making  importance  of  the 
fact  that  he  was  to  be  absent  about  eight  or  ten  days,  as  a  rea- 
son for  negotiating  -for  insnrance,  if  he  did  not  intend  to 
be  insured  until  he  returned.  Without  further  discussing  the 
evidence  on  the  facts,  I  am  of  the  opinion  that  there  was  a 
contract  on  the  part  of  the  defendant's  agent  to  insure  the 
plaintiff 's  buildings  presently,  and  that  such  contract  binds 
the  defendant;  or  that  at  least  there  was  sufficient  evidence  to 
sustain  this  view  of  the  case  to  carry  the  case  to  the  jury,  and 
that  it  was  error  on  the  part  of  the  court  below  to  take  the 
case  from  the  jury  and  direct  a  peremptory  nonsuit. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Benjamin  vs.  Covert,  imp. 

Partkxbship.    (1)  Evidence  of  partnenhip,     (2)  When  former  partner 
UaMe  for  debt  eontracted  after  a  dieeolution, 

1.  A  chattel  mortgage  in  the  usual  form  from  A.  to  B.  is  not  evidence  tend- 

ing to  show  the  existence  of  a  partnership  between  them  at  its  date. 

2.  In  an  action  to  charge  two  persons  as  partners,  if  plaintiff  shows  that  a 

partnership  existed  between  them  at  a  oertaia  time,  and  was  known  to 
tiie  public  at  the  place  of  bosinen  of  the  firmt  and  that  no  notice  of  dis- 
solution was  ever  given,  he  may  further  show  that  at  the  time  of  the 
transaction  in  question  such  partnership,  to  plaintiff 's  knowledge,  was 
generally  reputed  to  continue,  and  that  the  debt  was  contracted  in  the 
firm  name,  and  upon  the  credit  of  the  firm,  though  after  a  dissolution 
in  liact;  it  being  then  for  the  jury  to  determine  whether  the  retiring 
partner  had  so  acted  after  the  dissolution  as  to  hold  himself  out  as  still 
a  partner,  and  had  thus  rendered  himself  liable.  So  held  where  the 
firm  name  was  the  same  as  the  individual  name  of  the  person  who  con- 
tinued the  business,  and  where  the  plaintiff  had  never  dene  business  with 
the  firm  during  its  actual  oxittence. 
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APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  caae  is  thus  stated  bj  Mr.  Justice  Taylob: 

^  This  action  was  brought  to  recover  the  balance  due  the 
plaintiff  for  a  quantity  of  coal  alleged  to  have  been  sold  by  him 
to  George  Covert  j  the  respondent,  and -Augustus  Covert,  as 
partners  in  business,  on  the  first  of  December,  1876.  The  re- 
spondent denies  that  he  was  a  partner  in  business  with  the  said 
Augustus  Covert  at  the  time  of  the  sale  of  said  coal,  or  at  any 
other  time  after  the  middle  of  March,  1874,  and  further  denies 
all  indebtedness,  on  account  of  said  coal,  to  the  plaintiff 

^^  The  evidence  shows  that  the  coal  was  bought  by  Augustus 
Covert  at  the  time  stated  in  the  complaint;  that  previous  to 
March,  1874,  Augustus  Covert  carried  on  business  in  his  own 
name,  buying  and  selling  grain,  coal  and  other  things,  at 
Clinton,  Rock  county,  Wisconsin;  and  that  he  continued  such 
business  in  said  place  and  in  the  same  manner,  until  after  the 
purchase  of  the  coal  of  the  plaintiff;  that,  although  the  busi- 
ness was  done  in  the  name  of  A.  Covert,  the  respondent  was  a 
partner  in  said  business  down  to  the  middle  of  March,  1874; 
and  that  he  was  known  to  be  such  partner  in  said  business  at 
Clinton,  where  the  same  was  carried  on,  until  March,  1874. 

^  The  respondent  testified  on  the  trial,  that  about  the  middle 
of  March,  1874,  he  dissolved  his  connection  with  A.  Covert  as 
a  partner,  and  has  not  been  in  any  way  connected  in  business 
with  him  as  a  partner  since  that  date;  that  no  notice  of  the 
dissolution  of  such  partnership  was  given  either  to  individuals 
or  to  the  public  generally;  and  that  the  plaintiff  had  no  knowl- 
edge of  the  existence  of  such  partnership  whilst  it  existed,  was 
an  entire  stranger  to  Augustus  Covert  previous  to  the  time  he 
sold  the  coal  to  him,  and  never  had  any  dealings  with  the 
alleged  firm  of  Augustus  Covert  and  Greorge  Covert  until  he 
sold  the  coal  in  question. 

"  Under  the  rulings  and  instructions  of  the  court,  the  jury 
found  a  verdict  in  favor  of  the  respondent,  George  Covert,  upon 
which  judgment  was  entered;  and  the  plaintiff  appeals^  and 
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alleges  as  error  that  the  circuit  judge  improperly  excluded  cer- 
tain evidence  offered  by  him  on  the  trial,  and  refused  to  give 
certain  instructions  to  the  jury  requested  by  him." 

For  the  appellant,  there  was  a  brief  by  Casaoday  <&  Car- 
penteTj  and  oral  argument  by  Mr.  Cassoday. 

For  the  respondent,  there  was  a  brief  by  Bennett  <6  SaUj 
and  oral  argument  by  Mr.  Bennett.  They  contended,  among 
other  things,  1.  That  the  statement  of  Augustus  Covert  that 
he  and  the  respondent  were  partners,  was  not  admissible 
against  the  respondent  Burgue  v.  De  Tastety  8  Starkie,  53; 
Flower  v.  Young j  3  Campb.,  240;  Tinkler  v.  Walpole,  14 
East,  226 ;  Cooper  v.  South,  4  Taunt.,  802 ;  Whitnet/  v.  Ferris, 

10  Johns.,  66;  Tuttle  v.  Cooper,  6  Pick.,  414;  BohUns  v. 
WiUard,  6  id.,  464;  McPherson  v.  Bathbone,  7  Wend.,  216; 
Kirby  v.  Hewitt,  26  Barb.,  607;  Hoppock  v.  Moses,  48  How. 
Pr.,  201;  Davidson  v.  Hutchins,  1  Hilt,  128;  WhUney  v. 
Sterling,  14  Johns.,  216;  AUoott  v.  Strong,  9  Cush.,  828; 
Grafton  Bank  v.  Moore,  18  N.  H.,  99;  Chase  v.  Stevens,  19 
id.,  465;  2  GreenL  Ev.,  484,  note  6.  2.  That  general  reputa- 
tion is  not  competent  evidence  to  show  the  existence  of  a 
partnership.  CoUyer  on  Part,  §  777;  Smith  v.  Griffith, 
3  Hill,  833;  MiUs  v.  ShyU,  2  E.  D.  Smith,  189;  ScoUv. 
Blood,  16  Me.,  192;  Hicks  v.  Cram,  17  Vt,  449;  Carlton  v. 
Ludlow    Woolen  MUl,  27  id.,  496;  Brown  v.  Crandall, 

11  Conn.,  92;  Joseph  v.  Fisher,  3  Scam.,  187;  Carter  v. 
Douglass,  2  Ala.,  499;  Zockridge  v.  Wilson,  7  Mo.,  560; 
Sinclair  v.  Wood,  3  Gal.,  98.  3.  That  there  was  no  error  in 
refusing  the  instruction  asked  by  plaintiff,  that  if  a  partnership 
was  found  to  have  existed  at  any  period  there  was  a  presump- 
tion that  it  continued  until  public  notice  of  dissolution.  When 
a  partnership  is  for  a  limited  time,  it  will  expire  by  its  own 
limitation;  if  for  an  indefinite  time,  it  may  be  dissolved  by 
either  party  (Skinner  v.  Tinier,  84  Barb.,  388;  Pine  v. 
Ormsbee,  2  Abb.  Pr.,  N.  S.,  376);  and  many  other  things 
work  a  dissolution  without  public  notice,  such  as  death,  insanity 
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oV  bankrnptcj.  Oriiwold  v.  Waddingtony  15  Johns.,  67. 
And  public  notice  of  dissolution  is  not  sufficient  as  to  those 
viho  have  had  dealings  with  the  firm,  but  actual  notice  must  be 
given  them.  4.  That  want  of  knowledge  of  the  dissolution  of 
the  partnership  could  not  avail  the  plaintiff,  because  he  had  no 
dealings  with  the  firm  until  long  after  it  ceased  to  exist,  if  it  ever 
existed.  Brishau  v.  Boyd^  4  Paig©>  17;  Davis  v.  Allen^  3  N. 
Y.,  168.  If  respondent  was  a  partner  in  1873-4,  he  was  only  a 
dormant  partner,  his  name  not  appearing  in  the  business  (North 
V.  Blassj  30  N.  Y.,  374;  Keller/  v.  Hurlhurty  5  Cow.,  634; 
Mitchell  V.  Dally  2  Harris  &  GiU,  159;  CoUyer  on  Part.,  §  4; 
Parsons  on  Part,  34,  §  5,  note  p;  id.,  431  [*416],  and  432, 
note  j);  and  a  dormant  partner  is  only  chargeable  to  third 
persons  in  respect  of  contracts  entered  into  by  the  firm  while 
he  is  actually  a  partner.  CoUyer  on  Part,  §  536;  Evana  v. 
Drummondy  4  Esp.,  89;  Kelley  v.  Evrlburty  iupra;  ChroBvenor 
V.  LLoydy  1  Met,  19;  Armetrong  v.  Hueser/j  12  S.  &  B.,  315. 

Tatlob,  J.  The  plaintiff,  as  evidence  tending  to  show  an 
existing  partnership  between  the  two  Coverts,  offered  in  evi- 
dence a  chattel  mortgage  purporting  to  have  been  given  by 
Augustus  Covert  to  George  Covert  to  secure  the  sum  of  $2,000, 
dated  February  13, 1877.  This  was  objected  to  by  the  defendant, 
and  excluded  by  the  court  We  think  this  evidence  was  prop- 
erly excluded.  It  is  difficult  to  understand  how  the  giving  and 
taking  of  the  mortgage  would  tend  to  prove  a  partnership. 
It  seems  to  us  the  only  relationship  between  the  parties,  which 
would  be  proved  by  this  transaction,  would  be  that  of  debtor 
and  creditor. 

The  plaintiff  also  offered  to  show  by  his  witnesses,  ^  that 
from  July,  1873,  to  the  middle  of  February,  1877,  the  business 
of  buying  and  selling  grain,  coal  and  other  things  in  the 
village  of  Clinton,  Bock  county,  Wisconsin,  carried  on  in  the 
name  of  A.  Covert,  was  understood  by  the  public  there  as 
being  carried  on  by  George  Covert  and  Augustus  Covwt  in 
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partnership,  and  during  that  time  Oeorge  Covert  lived  in  the 
village,  where  he  conld  know  of  the  fact;"  and  this  testimony 
was  offered  "for  the  purpose  of  corroborating  the  other  testi- 
mony given  in  the  case  that  they  were  actually  partners." 
The  plaintiff  further  offered  to  prove  '*  that  during  that  time 
Augustus  and  George  Co-oert  had  the  general  reputation  in 
the  neighborhood  where  they  lived  of  being  partners  in  the 
business,  and  that  Oeorge  Covert  had  the  general  reputation 
of  being  the  responsible  member  of  the  firm,  and  Augustus 
Covert  the  reputation  of  being  the  irresponsible  member  of 
the  firm."  The  plaintiff's  counsel  then  said  to  the  court, 
'^  that  he  made  the  offer  for  the  purpose  of  corroborating  other 
direct  testimony  in  the  case  tending  to  show  such  partnership, 
and  repeated  the  offer  separately  for  the  purpose  of  showing 
that  the  plaintiff  sold  the  goods  in  question  on  the  faith  and 
credit  that  Oeorge  Covert  was  a  partner  of  his  brother 
Augustus  in  that  business,  and  did  the  business  in  the  name 
of  A.  Covert.-' 

The  plaintiff  testified  that  he  first  saw  Augustus  Covert  at 
his  office  in  Milwaukee,  in  the  latter  part  of  October,  1876, 
when  he  desired  to  purchase  some  coal;  that  Augustus  Covert 
made  certain  statements  to  him,  upon  which  he  made  inquiries 
at  the  commercial  agency,  and  was  to  ship  the  coal  if  he 
found  his  statements  correct;  and  that  he  did  not  see  him 
again  until  after  he  shipped  the  coal. 

The  counsel  for  the  plaintiff  then  offered  to  prove  by  him 
''that  Augustus  Covert  at  the  time  represented  that  his 
brother  Oeorge  was  a  partner  of  his,  and  that  he  was  respon- 
sible, and  that  the  business  was  carried  on  in  the  name  of 
Augustus  Covert  on  account  of  his  brother  having  another 
partnership,  in  the  drug  business;  and  that  the  plaintiff  declined 
to  send  the  goods  at  all  until  he  investigated  by  inquiries  at 
the  commercial  agency;  that  he  did  make  such  inquiries,  and 
learned  from  those  inquiries  that  Oeorge  was  a  partner;  and 
that  be  shipped  the  goods  on  the  faith  and  credit  of  Oeorge 
being  a  partner  of  Augustus  Covert." 
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These  several  offers  of  evidence  were  rejected  by  the  court, 
and  proper  exceptions  were  taken  by  the  plaintiff  to  each  of 
the  rulings  of  the  court  in  rejecting  them. 

After  the  evidence  was  closed,  the  plaintiff's  counsel  asked 
the  judge  to  instruct  the  jury  as  follows:  ^'  If  you  find  from 
the  evidence  that  at  any  time  between  July,  1873,  and  Febru- 
ary, 1877,  Oeorge  Covert  was  partner  with  Augustus  Covert, 
under  the  firm  name  of  ^  A.  Covert,'  then  the  presumption  is 
that  he  continued  such  partner  until  public  notice  of  the  disso- 
lution of  the  firm."    This  was  refused,  and  exception  taken. 

The  record  shows  that  evidence  had  been  given  on  the  trial 
which  tended  to  show,  and  as  the  learned  circuit  judge 
charged  the  jury,  did  show,  that  for  some  time  previous  to 
the  middle  of  March,  1874^  the  respondent,  George  Covert^ 
was  doing  business  with  his  brother  Augustus  as  a  partner  in 
the  grain  and  coal  business  at  Qlinton,  in  this  state,  under  the 
name  of  ^^  A.  Covert;"  tliat  the  existence  of  such  partnership 
was  known  to  the  people  of  Clinton  and  others  previous  to 
March,  1874;  that  no  notice  of  the  dissolution  of  such  part- 
nership had  been  given  by  either  party  thereto,  in  any  way, 
previous  to  the  date  of  sale  of  the  coal  by  the  plaintiff;  that 
the  plaintiff  had  never  had  any  dealings  with  the  partnership 
previous  to  the  sale  of  the  coal,  and  knew  nothing  of  the  ex- 
istence of  such  partnership  until  the  time  he  made  the  sale; 
that  the  partnership  had  in  fact  been  dissolved  by  private 
agreement  between  the  parties,  about  the  middle  of  March, 
1874;  and  that  the  plaintiff  had  no  knowledge  of  such  disso- 
lution at  the  time  he  made  the  sale. 

In  this  state  of  the  evidence  it  is  claimed  that,  notwith- 
standing the  partnership  had  been  dissolved  by  the  mutual 
agreement  of  the  parties,  as  no  notice  of  such  dissolution  had 
been  given,  it  was  competent  for  the  plaintiff  to  show  that 
they  were  generally  reputed  to  be  still  partners  in  the  same 
business,  in  the  place  where  the  business  had  been  carried  on, 
down  to  the  time  of  the  sale  made  by  the  plaintiff  to  them. 
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When  the  fact  of  a  partnership  has  been  established  by 
competent  cTidence,  and  the  fact  of  its  existence  has  become 
known  to  the  pnblic  where  the  business  is  carried  on  during 
the  existence  of  such  partnership,  and  no  notice  of  a  dissolu- 
tion of  the  partnership  has  been  given,  we  are  of  the  opinion 
that  it  is  competent  to  show  that  it  was  generally  reputed  tliat 
such  partnership  continued,  for  the  purpose  of  charging  the 
retiring  partner  with  the  payment  of  debts  contracted  in  the 
name  and  upon  the  credit  of  such  firm  after  a  dissolution  in 
fact  In  such  case,  the  retiring  partner  not  having  done  any* 
thing  to  notify  the  public  that  he  has  retired  from  the  part- 
nership, it  may  be  presumed  that  ho  had  knowledge  of  such 
general  reputation;  and  if  he  permits  such  reputation  to  pre- 
vail, and  does  nothing  to  correct  the  public  opinion,  he  is  in 
law  bound  to  respond  to  those  who  have  acted  upon  such 
reputation  and  given  credit  to  the  firm  as  a  continuing  firm 
upon  the  faith  thereof.  In  such  case,  the  retiring  partner 
comes  clearly  within  the  rule  laid  down  by  all  the  authorities, 
which  hold  the  retiring  partner  still  liable  if  he  does  anything 
to  induce  a  belief  in  the  pnblic  that  he  still  remains  a  mem- 
ber of  the  firm,  such  as  permitting  his  name  to  be  used  by 
the  remaining  partners,  or  permitting  it  to  remain  on  the 
premises,  cards,  checks,  invoices,  etc.,  after  his  retirement 

2  Bell's  Cases,  book  7,  ch.  2,  p.  532;  WUlianis  v.  KeaU^  2 
Starkie,  290;  Story  on  Partnership,  §  160;  Davis  v.  Alleny 

3  Ooms.,  168.  If  he  knows  of  such  general  reputation,  and 
does  nothing  to  counteract  the  efEect  thereof,  he  must  be  con- 
sidered in  law  as  still  holding  himself  out  as  a  partner  in  the 
business,  notwithstanding  he  has  by  a  private  arrangement 
retired  from  the  same. 

If  we  were  to  hold,  as  is  claimed  by  the  learned  counsel  for 
the  appellant,  that,  when  it  is  once  shown  that  the  defendant 
was  a  partner,  he  remains  liable  for  all  debts  contracted  by  any 
member  of  the  firm  relating  to  the  partnership  business  until 
the  retiring  partner  gives  notice  of  the  dissolution  of  the 
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firm,  it  would  be  wholly  unnecessary  to  consider  this  ques- 
tion of  the  evidence  of  reputation.  Although  the  respond- 
ent's name  did  not  appear  in  the  firm  name,  which  was,  in 
fact,  the  individual  name  of  his  brother,  and  he  might  there- 
fore be  considered,  in  one  sense,  a  secret  or  dormant  partner, 
and  therefore  only  liable  for  debts  contracted  while  he  was  in 
fact  a  partner,  yet,  it  having  become  a  matter  of  public  noto- 
riety during  the  existence  of  his  partnership  with  his  brother, 
that  he  was  a  partner  in  the  business  carried  on  in  the  name 
of  **  A.  Covert,'*  he  no  longer  remained  a  secret  or  dormant 
partner,  but  became  chargeable  in  the  same  manner  as  though 
his  name  had  appeared  in  the  firm  name;  and,  in  order  to 
relieve  himself  from  responsibility  as  such  partner,  after  his 
connection  therewith  had  become  public,  he  was  bound  by  the 
same  rules  which  are  applicable  to  public  partnership.  XI.  S. 
Bank  v.  Binney^  5  Mason,  176-185;  2  Bell's  Cases,  book  7, 
ch.  2,  p.  633;  Powles  v.  Page^  3  C.  B.,  16;  Evans  v.  Drum- 
mond,  4  Esp.,  89;  3  Coms.,  168-172;  Carter  v.WhaUey yl 
Barn.  &  Ad.,  11.  But  we  are  not  disposed  to  hold  that  a  re- 
tiring partner  remains  liable  to  all  persons  thereafter  dealing 
with  the  continuing  partners,  though  no  notice  of  dissolu- 
tion has  been  given;  but  are  inclined  to  hold  that  he  only 
remains  liable  to  those  who  had  previous  dealings  with  the 
firm,  and  those  who  knew  of  the  existence  of  the  firm  previ- 
ously, and  made  their  sales  or  contracts  with  and  upon  the 
credit  of  such  firm.  In  the  case  at  bar,  if  the  plaintiff  had 
had  no  knowledge  that  there  ever  had  been  a  firm  of  Augustus 
and  George  Covert^  and  had  sold  his  coal  to  Augustus,  he 
could  not  afterwards  charge  the  firm  of  Augustus  and  George 
with  it,  upon  discovering  that  such  firm  had  existed 
and  was  reputed  still  to  exist,  if  it  had  been  in  fact  dis- 
solved. In  such  case,  he  would  have  given  no  credit  to  the 
firm,  but  the  sole  credit  would  have  been  given  to  the  pur- 
chaser; and,  as  the  former  partner  had  in  fact  retired,  and 
therefore  received  no  advantage  from  the  purchase,  he  could 
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not  be  held  liable  therefor.  In  such  case,  the  retiring  partner, 
as  to  BQch  creditor,  wonld  be  no  more  liable  than  thoagh  he 
had  formerly  been  a  strictly  secret  or  dormant  partner,  and 
had  retired  before  the  credit  had  been  given  to  the  open  part- 
ner. Story  on  Partnership,  §§  159, 160;  note  1,  §  336;  Frate 
V.  Page,  32  Vt,  13;  Holdane  v.  Butterworth^  6  Bosw.,  1; 
CUy  Bank  of  BrooJd/yn  v.  MoChesney,  20  N.  Y.,  240. 

As  the  evidence  in  this  case  shows  that  the  plaintiff  had  no 
former  dealings  with  the  firm,  and  4id  not  know  of  its  exist- 
ence until  immediately  before  the  sale  was  made,  he  could  not 
recover  in  this  action  unless  he  showed  that,  previous  to  mak- 
ing the  sale,  he  had  knowledge  that  such  firm  was  reputed  to 
exist,  and  that  his  sale  was  made  on  the  faith  that  it  continued 
to  exist  at  the  time  of  the  sale.  It  was  therefore  important  for 
him  to  show,  firsts  that  he  was  informed  that  such  a  firm  was 
reputed  to  still  exist;  and  secondj  that  he  sold  his  coal  on  the 
credit  of  such  firm.  We  are  of  the  opinion  that  the  evidence 
offered  and  rejected  should  have  been  received  for  this  pur- 
pose, and  that  the  offers  of  evidence  which  were  rejected  tended 
to  prove  these  facts. 

If  the  plaintiff  had,  in  addition  to  the  fact  of  the  previous 
existence  of  the  firm,  shown  that  the  general  reputation  in 
Clinton,  at  the  time  of  the  sale,  was  that  the  partnership  con- 
tinued between  the  Coverts,  that  he  made  inquiries,  and  was 
informed  that  such  reputation  prevailed  there,  and  that  he 
sold  the  coal  upon  the  strength  of  such  information,  we  are 
inclined  to  think  he  would  have  been  entitled  to  recover,  not- 
withstanding the  dissolution  of  the  partnership,  unless  re- 
spondent  showed  that  he  had  given  a  public  notice  of  such 
dissolution,  or  that  the  plaintiff  had  knowle4go  from  some 
other  source  that  such  partnership  had  been  dissolved,  or  that 
he  had  no  knowledge  of  the  fact  of  such  general  reputation. 

We  are  not  inclined  to  hold  that  a  party  who  never  had 
any  dealings  with,  or  knew  of  the  existence  of  a  firm  whilst 
it  was  in  fact  in  existence,  can  recover  against  a  retiring  part- 
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ner,  when  no  notice  of  the  dissolntion  of  the  firm  has  been 
given,  npon  mere  proof  that  the  remaining  member  (xr  mem- 
bers of  the  firm  stated  to  him,  at  the  time  of  his  making  sales 
to  them,  that  snch  firm  had  existed  and  still  existed,  in  the 
absence  of  any  proof  that  the  retiring  partner  had  done  any- 
thing or  permitted  anything  to  be  done  which  would  induce  the 
public  to  believe  that  he  still  remained  a  member  of  such  firm; 
but  if  he  knowingly  permits  a  reputation  to  grow  up  in  the 
community  where  thefiru^  has  done  business,  that  he  still  con- 
tinues to  be  a  member  of  such  firm,  and  does  nothing  to  cor- 
rect such  reputation,  he  will  be  held  liable  to  parties  who, 
acting  upon  the  strength  of  such  reputation,  give  credit  to  the 
firm. 

As  the  appellant  offered  to  show  this  reputation,  and  also 
prove  that  upon  inquiry  this  reputation  was  brought  to  his 
knowledge,  and  that  he  acted  upon  the  fact  of  such  repu- 
tation in  making  the  sale  of  the  coal,  we  are  of  the  opinion 
that  the  evidence  should,  have  been  received,  and  that  it  was 
error  to  reject  the  same.  2  Greenl.  Ev.,  §  483;  Bernard  v. 
Torrencej  5  Gill  &  Johns.,  383-405;  Carlton  <&  Manning  v. 
Ludlow  Woolen  MUly  27  Vt,  496,  498. 

We  are  inclined- to  hold,  both  upon  principle  and  authority, 
that  general  reputation  is  not  admissible  to  prove  the  fact  of 
partnership,  nor  as  corroborative  of  other  evidence  to  prove 
such  fact;  but,  as  a  person  who  is  not  in  fact  a  partner,  may, 
by  holding  himself  out  as  such,  render  himself  liable  to  parties 
who  deal  with  the  firm  on  the  presumption  that  the  fact  exists 
which  his  acts  tend  to  evidence,  it  may  be  that  general  repu- 
tation in  the  community  where  he  resides  that  he  is  a  member  of 
a  firm  doing  business  there,  especially  when  such  reputation  is 
created  by  the  acts  and  declarations  of  the  party  himself,  or 
even  if  he  have  knowledge  of  suoh  reputation  and  permit  it 
to  exist  without  any  contradiction  on  his  part,  may  be  given  id 
evidence  in  favor  of  one  who  has  acted  upon  the  fact  that  such 
reputation  existed,  and  given  credit  to  the  finn  on  account 
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thereof.  Bat,  without  resting  our  opinion  in  this  case  upon 
that  theory,  we  are  very  clear  that  where  a  partnership  in  fact 
has  been  established  and  become  known  to  tiie  public,  and  one 
of  the  partners  retires,  giving  no  notice  of  his  so  doing,  gen- 
eral reputation  in  the  community  where  the  business  of  the 
firm  was  transacted,  and  where  the  retiring  partner  resides, 
that  the  partnership  still  continues,  can  be  given  in  evidence 
by  one  who  thereafter  gives  credit  to  the  firm  upon  the 
strength  of  such  reputation,  in  order  to  charge  such  retiring 
partner.  If  a  retiring  partner  would  free  himself  from  con- 
tracts thereafter  made  in  the  name  and  on  the  credit  of  the 
firm,  it  is  his  duty,  at  the  very  least,  to  do  nothing  and  per- 
mit nothing  to  be  done  which  shall  tend  to  prove  that  he  still 
continues  a  member  thereof. 

The  general  rule  is,  that  he  will  remain  liable  to  all  persons 
who  have  had  dealings  with  the  firm,  until  he  gives  them 
notice  of  the  dissolution,  or  until  they  have  in  fact  notice  of 
such  dissolution  from  some  other  source.  Young  v.  TibhUs^ 
32  Wis.,  79;  Clapp  v.  Upson,  12  Wis.,  492.  As  to  those  who 
had  no  dealings  with  the  firm,  but  knew  of  its  existence  whilst 
the  firm  was  doing  business  as  such,  a  public  notice  of  such 
dissolution  will  be  sufficient  to  relieve  the  retiring  partner  as 
to  such  parties  thereafter  doing  business  with  the  firm;  and 
to  those  who  neither  had  dealings  with  nor  knew  of  the  exist- 
ence of  the  firm  whilst  it  existed,  he  will  not  be  liable  even 
though  no  notice  of  dissolution  of  any  kind  be  given,  unless  he 
does  some  act  or  acts,  or  permits  or  suffers  acts  or  things  to  be 
done,  which  would  lead  such  persons,  having  knowledge  thereof, 
to  believe  that  the  firm  continued  to  exist  at  the  time  of  their 
dealing  with  the  other  partners  on  the  credit  of  such  firm. 
And,  as  we  have  said  above,  if  he  knowingly  permit  it  to  be 
generally  reputed  in  the  place  where  he  resides,  that  he  still 
remains  a  member  of  the  firm,  and  take  no  step  to  deny  or 
counteract  such  general  reputation,  such  reputation  may  be 
received  in  evidence  for  the  purpose  of  charging  such  retiring 
Vol.  XLVIL-25 
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partner  with  a  debt  contracted  by  the  other  members  of  the 
firm  with  one  who  had  knowledge  of  each  reputation  and  gave 
credit  to  the  firm  6n  the  strength  thereof.  At  all  events,  such 
evidence  is  competent,  and  mast  be  submitted  to  the  jury, 
upon  the  question  whether  the  retiring  partner  has,  since  the 
dissolution,  so  held  himself  out  as  still  continuing  a  member 
of  the  firm,  as  to  render  himself  liable  to  those  dealing  with 
the  firm  and  giving  credit  to  it. 

As  stated  above,  we  think  the  instruction  asked  by  the 
appellant  was  too  broad,  and  was  therefore  properly  rejected. 

For  the  error  in  rejecting  the  evidence  offered  by  the  plaint- 
iff, the  judgment  must  be  reversed. 

By  the  Cowri. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


LoBD  vs.  Thb  City  op  Oooirro. 
(1)  Phading,    (2)  DtUgated  poicer  (qf  city  council)  noitobe  cUlegatcd. 

Complaint,  that  by  certain  acts  of  the  legrislatare  the  defendant  city  was  an- 
thorized  to  constract  a  pier  into  Qreen  Baj  and  a  xoad  thereto  from  the 
cily  limits,  and  to  keep  tiie  road  in  good  repair,  and  the  mayor  and  com- 
mon oomicil  of  said  city  were  empowered  to  fix,  regulate  and  collect  tolls 
upon  said  pier;  that,  the  city  having  constructed  such  pier  and  road,  the 
common  council  leased  the  pier  to  plaintiff  for  one  year  for  a  specified 
sum;  that  by  said  lease  plaintiff  acquired  the  valuable  privilege  of 
charging  oommissions  for  all  merchandise  and  freight  landed  at  or 
^pped  from  said  luer,  which  amounted  to  a  specified  sum  for  the  year 
previous  to  the  action;  and  that,  by  reason  of  defendant's  neglect  to 
maintain  said  road  in  good  repair,  plaintiff  had  suffered  damage  by  loss 
of  tolls  or  commissions  for  the  use  ^  said  pier,  in  a  sum  named.  HM^ 
on  demurrer, 

1.  That  as  there  is  no  averment  that  the  mayor  and  common  oonndi,  or  the 

plaintiff  under  his  lease,  had  ever  fixed  and  regulated  the  tolls  upon  the 
pier,  no  damage  is  shown. 

2.  That  the  power  of  the  common  council  to  regulate  the  tolls  could  not  be 

delegated,  and  the  lease  was  void. 


Digitized  by 


Google 


AUGUST  TERM,  1879.  367 


Lord  TB.  The  Qiy  of  Ooonto. 


APPEAL  from  the  Circuit  Court  for  OeorUo  County, 
This  appeal  was  taken  by  the  plaintiff  from  an  order  auttain- 
ing  a  demurrer  to  the  complaint  as  not  stating  a  cause  of 
action.  The  substance  of  the  complaint  is  stated  in  the  opinion. 
The  cause  was  submitted  on  the  brief  of  W.  H.  Webster  for 
the  appdlant,  and  that  of  Sastmgs  <k  Greene  for  the  re* 
spondent.  To  the  point  that  the  alleged  lease  of  the  pier  in 
question,  by  the  city  of  Green  Bay  to  the  plaintiff,  was  void, 
because  the  city  held  the  power  to  regulate  the  tolls  at  such 
pier  as  a  trust  for  the  public,  and  could  not  abandon  the  trusty 
or  deprive  itself  of  the  power  of  regulating  the  tolls  at  any 
time  by  its  officers,  respondent's  counsel  cited  Milhau  v,  Sharp^ 
27  N.  Y.,  611;  Thompson  v.  Schermerhom^  6  id.,  92;  Brook- 
lyn Park  CommWe  v.  Armstrong^  45  id.,  234;  82  id.,  261; 
St<Ut  V.  Mayor,  etc.,  3  Duer,  130;  BriUon  v.  Mayor,  21  How. 
Pr.,  251;  Oale  v.  Kalamazoo,  23  Mich.,  844;  Davenport  v. 
KeUey,  7  Clarke  (Iowa),  102;  Mvllarhy  v.  Cedar  JFaUs,  10 
Iowa,  21;  Oakland  v.  Carpentier,  13Cal.,  540;  102  Mass.,  19; 
Day  V.  Oreen,  4  Cush.,  433-9;  Ooszler  v.  Georgetoton,  6 
Wheat,  693;  Zauenstein  v.  Fond  du  Zoo,  28  Wis.,  836; 
Cooley's  Con.  Lim.,  204  et  seq.;  Dillon  on  M.  C,  §§  60,  445, 
567,  618.  £ven  private  corporations  cannot,  without  express 
authority,  transfer  corporate  property  or  powers  in  which  the 
public  has  an  interest  Comm.  r.  Smith,  10  Allen,  448;  Btch' 
ardson  v.  Sibley,  11  id.,  65. 

Obtok,  J.  The  complaint  states,  substantially,  that  the  city 
of  Oconto,  by  chapter  104,  P.  &  L.  Laws  of  1870,  and  chapter 
266,  P.  &  L.  Laws  of  1871,  was  authorized  to  construct  a  pier 
into  Green  Bay,  and  a  road  from  the  limits  of  the  city  to  con- 
nect with  the  same,  and  to  keep  the  road  in  good  repair^  and  the 
mayor  and  common  council  of  said  city  were  empowered  to  &l, 
regulate  and  collect  tolls  upon  said  pier,  and,  the  city  having 
constructed  the  same,  the  common  council  leased  the  pier  to 
the  plaintiff  for  one  year  for  tl05,  which  was  paid;  and  that 
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by  virtae  of  said  lease  the  plaintiff  acquired  the  valuable  right 
and  privilege  to  charge  commissions  for  all  merchandise  and 
freight  landed  at  and  shipped  from  said  pier,  which  amounted 
in  the  year  previous  to  the  sum  of  $721.  The  action  is  brought 
for  damages  in  the  loss  of  tolls  or  commissions  for  the  use  of 
said  pier  during  said  year,  occasioned  by  the  want  of  repair  of 
said  road.  A  general  demurrer  to  this  complaint  was  sus- 
tained, and  the  plaintiff  appeals. 

It  is  quite  clear  that  the  plaintiff  obtained  by  this  lease,  if 
anything,  the  tolls  of  the  pier  and  the  right  to  fix  and  regulate 
the  same  only,  and  not  the  pier  itself;  for  tibe  pier  as  well  as 
the  road  was  constructed  for  the  use  of  the  public.  The  com- 
plaint does  not  show  that  the  mayor  and  common  council  ever 
fixed  and  regulated  the  tolls  upon  the  pier,  except  inferentially, 
or  that  the  plaintiff,  under  the  lease,  had  exercieed  the  power, 
and  therefore  shows  no  damages.  But  the  lease  itself  is  un- 
questionably void. 

The  power  to  regulate  the  tolls  was  vested  soMy^  by  the 
legislature,  in  the  mayor  and  common  council,  and  such  power 
could  not  be  delegated  by  the  common  .council  alone,  or  jointly 
with  the  mayor,  to  any  other  ofiicer^  or  persons  by  lease  or 
otherwise.  This  |»inciplo  is  elementary,  and  scarcely  needs  the 
support  of  reported  cases,  but  is  most  distinctly  recognized  in* 
all  of  the  cases  upon  the  subject.  ^  1  Dillon  on  M.  Corp.,  §§  60, 
446,  618;  Cooley's  Con.  Lim.,  §  204.  In  Lauendein  u  The 
City  of  Fond  du  LaCj  28  Wis.,  836,  where  the  law  conferred 
upon  the  common  council,  in  connection  with  the  board  of  ed- 
ucation, the  power  to  purchase  a  site  for  a  school  house,  it  was 
held  that  such  power  could  not  be  delegated  by  the  common 
council  to  the  board  of  public  works,  and  that  a  contract  for 
the  purchase  of  such  site,  entered  into  by  the  board  of  educa- 
tion, was  not  binding. 

In  Jfullarh/y  AdminUtrator^  v.  The  Town  of  Cedar  FaUsy 
19  Iowa,  21,  where  the  town  conveyed  away  by  deed  of  trust 
a  toU  bridge,  with  the  franchise  of  collecting  the  tolls,  it  was 
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held  that  the  toim  ootild  not  delegate  such  power  to  cdleot  the 
tolls,  and  that  the  deed  for  Bach  porpose  was  void.  The  same 
principle,  in  nearly  parallel  cases,  is  recognized  in  Oale  v.  Ttie 
Village  of  Kalamazoo^  23  Mich.,  344,  and  in  MUhau  and 
others  V.  Sharp  and  others^  17  Barb.,  435t  and  in  the  nnmerons 
cases  in  the  brief  of  the  respondent's  connseL 

The  lease  being  void,  the  plaintiff  obtained  no  right  which 
could  be  impaired  by  the  neglect  of  the  city  to  keep  the  road 
in  repair,  and  snffered  no  damage.  The  demurrer  was  prop- 
erly sustained. 

By  the  Court.  —  The  order  of  the  ciroivit  court  sustaining 
the  demurrer  to  the  complaint  is  affirmed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


Niohungalb  vs.  Basenb. 

Proceedino  aoainst  tbnakt  HOLDino  OYSB.  (1)  DrfendatU  hM  to  he  in 
wUhother  rights  than  those  of  a  leeoee.  (2)  When  difemdoM^e  rights 
not  waived  by  his  failure  to  assert  them. 

1.  Acikm  oommenoed  in  jastios*s  court  by  N.,  onder  ibe  sUtate,  to  lemore  B. 
fit>in  certain  premiieg  as  N.*8  tenant  in  arrears  for  rent  The  alleged 
lease  was  set  oat  in  the  complaint  Answer,  a  general  denial,  and  that 
the  alleged  lease  was  obtained  by  frand  and  duress,  and  that  the  true 
agreement  beti^een  the  parties  was,  that  B.  was  to  have  thense  of  the 
land  for  three  years  without  rent  and  the  right  to  purchase  it  at  the  end 
of  that  time  for  |5,e00;  and  that  he  had  paid  N.  $1,000  on  the  contract 
B.*B  olgection  to  the  introduction  of  the  lease  in  evidence  by  N.  was  over- 
ruled;'  and,  after  N.  had  further  proved  nonpoymentof  rent  and  service 
of  the  statutory  notice,  a  nonsuit  was  refused.  B.  *s  evidence  showed  the 
following  fttcts:  In  1875,  N.  obtained  a  judgment  of  foredosoxe  of  a 
mortgage  on  said  lands,  then  belonging  to  B.,  for  about  $4,400,  principal 
and  interest  and,  while  an  i4;>peal  from  such  judgment  was  pending 
here,  proceedings  not  having  been  stayed,  the  lands  were  sold  on  the 
judgment  and  purchased  Vy  N.  for  the  amount  thereof,  and  he  was  par- 
tially phiced  in  possession  by  writ  of  assistance.  The  parties  then  en- 
tered into  an  arrangement  hy  which  the  amount  of  the  judgment  and 
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interest  at  ten  per  cent  thereon,  and  of  two  other  jadgments  and  inter- 
est thereon  amounting  to  abont  $1,000,  was  eompoted,  and  the  total  sum 
of  $6,600  found  dae,  and  $1,000  was  paid  thereon  hj  B.,  and  his  appeal 
here  was  dismissed  hj  stipulation,  and  he  was  let  back  into  possession  of 
the  premises  mider  the  instmment  set  out  in  the  complaint.  The  main 
body  of  said  instrament  is  in  the  form  of  a  lease  of  the  premises  from  N. 
to  B.  for  three  yean  from  April  1, 1876,  at  the  yearly  rent  of  $565 
(6ve  dollars  being  for  insurance),  the  lessee  to  pay  all  taxes  and  assess- 
ments  during  the  term;  and  there  is  added  a  stipuUtion  that  B.,  his 
heirs  and  assigns,  "  has  the  privilege  to  purchase  said  premises  on  the 
first  day  of  April,  1879,  if  he  shall  so  desire,  by  paying  for  the  same  the 
sum  of  $5,600/*    Held, 

(1)  That,  notwithstanding  the  sale  of  the  premises  to  him  on  the  fore- 
closure judgment,  N.,  in  the  transaction  stated,  recognised  the  contin- 
ued existence  of  the  mcnrtgage  debt,  by  receiving  from  B.  payment  of 
$1,000  upon  a  total  sum  which  included  said  judgment  with  interest 
to  that  time,  and  providing  in  fact  for  the  continued  payment  of  ten  per 
cent  interest  on  the  remainder  ol  said  total  sum,  under  the  name  of 
rent. 

(2)  That  by  the  dear  intention  of  the  parties  and  the  legal  effect  of 
said  instrument,  under  the  circumstances,  B.  reentered  not  as  a  mere 
lessee,  but  with  other  rights,  either  as  prospective  purchaser  or  as 
mortgagor. 

(3)  niatthe  statutory  proceeding,  therefore,  would  not  lie. 

2.  This  court  must  determine  the  appeal  upon  its  own  view  of  the  legal  effect 
of  the  instrument  and  transaction  in  evidence,  and  no  &ulure  of  defend- 
ants ooonsel  to  assert  that  view  in  the  court  below  would  be  a  waiver  of 
defendant's  rights  on  the  appeal,  where  the  legal  effect  of  the  instrument 
goes  to  the  foundation  of  the  action  and  the  jurisdiction  of  the  court 

[Tatu>r,  J.,  dissents  from  the  judgment,  holding,  1.  That,  upon  the 
face  of  the  written  instrument,  defendant's  right  of  possession  under  it  was 
only  that  ot  a  tenant,  and  the  court  did  not  err  in  overruling  defendant's 
olgection  to  the  evidence,  nor  in  refusing  a  nonsuit  2.  That  upon  the 
pleadings  and  plaintiff's  evidence,  the  justice's  court  had  jurisdiction  of 
the  action.  8.  That  even  if  defendant's  parol  evidence  showed  a  tnms- 
action  giving  him  other  rights  of  possession  under  the  instrument  than 
those  of  a  lessee  (a  question  not  considered),  yet,  as  that  evidence  was 
not  introduced  for  that  purpose,  but  the  cause  was  tried  only  upon  the 
issue  of  fraud  and  duress,  the  daim  of  such  rights  under  the  instrument 
um9  tooited.] 

APPEAX  from  the  Circuit  Court  for  Jeferson  Countjr, 
This  was  a  proceeding  commenced  in  justice's  court,  under 
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the  statnte,  as  for  an  nnlawfal  detainer,  to  remove  the  defend- 
ant from  certain  premises,  which  he  was  alleged  to  hold  as 
plaintiff's  lessee,  on  the  ground  that  he  had  made  default  in 
the  payment  of  rent.  Defendant  having  obtained  a  verdict 
and  judgment  in  the  justice's  court,  plaintiff  appealed  to  the 
circuit  court  The  case  made  on  the  trial  there  will  sufficiently 
appear  from  the  opinion. 

Defendant  appealed  from  a  judgment  of  the  circuit  court  in 
favor  of  the  plaintiff. 

For  the  appellant,  there  was  a  brief  by  Priest  <6  Carter^ 
and  oral  argument  by  Mr.  Prie$t  and  Wm.  F.  VUaa. 

A,  M.  Blair  J  for  the  respondent 

Obton,  J.  This  is  a*  proceeding  under  the  statute  of  forci- 
ble entry  and  unlawful  detainer,  before  a  justice  of  the  peace, 
to  obtain  restitution  of  the  possession  of  certain  lands  held 
under  a  pretended  lease,  on  account  of  the  nonpayment  of 
rent 

The  facts  in  evidence,  stated  most  favorably  to  the  respond- 
ent, are  substantially  as  follows: 

The  respondent  obtained  a  judgment  in  foreclosure  of  a 
mortgage  upon  the  lands  in  question,  against  the  appellant,  in 
March,  1875,  for  about  the  sum  of  $4,400,  principal  and  inter- 
est,  and  an  appeal  therefrom  had  been  taken  to  and  was  pend- 
ing in  this  court,  and,  no  stay  of  proceedings  having  been 
obtained,  the  respondent  proceeded  to  the  sale  of  the  mortgaged 
premises,  and  became  the  purchaser  for  the  amount  of  the 
judgment,  and  was  partially  placed  in  possession  by  a  writ  of 
assistance.  The  parties  then  entered  into  an  arrangement  by 
which  the  amount  of  the  judgment  and  interest  at  ten  per 
cent  thereon,  and  of  two  other  judgments  and  interest  there- 
on amounting  to  about  $1,000,  was  computed,  and  the  total 
sum  of  $6,600  found  due,  and  $1,000  was  paid  thereon  by  the 
appellant,  and  his  appeal  in  this  court  was  dismissed  by  stipu- 
lation, and  he  was  let  back  into  the  possession  of  the  premises 
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under  the  instrnment  in  writing  claimed  to  be  a  lease,  npon 
which  this  proceeding  was  brought  and  predicated. 

The  main  bodj  of  this  instrnment  is  drawn  in  the  form  of  a 
lease,  from  the  respondent  to  the  appellant,  of  the  premises, 
for  three  years  from  the  first  day  of  April,  1876,  at  the  yearly 
rent  of  $565  (fiye  dollars  being  for  insurance),  the  lessee  to 
pay  all  the  taxes  and  assessments  during  the  term;  and  then 
follows  this  stipulation:  ^^  And  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  has  the  privilege  to  purchase  said 
premises  on  the  first  day  of  April,  1879,  if  he  shall  so  desire, 
by  paying  for  the  same  the  sum  of  $5,600." 

From  this  evidence  and  the  character  of  this  instrument 
the  following  inferences  may  properly  ba  drawn:  •  Fir^t. 
$5,600  is  the  balance  left  due  after  deducting  the  $1,000  pay- 
ment, and  the  rent  is  ten  per  cent,  per  annum  on  this  amount, 
the  same  as  the  interest  on  the  original  mortgage,  with  the 
addition  of  five  dollars  for  insurance.  Second.  Notwith- 
standing the  sale  of  the  mortgaged  premises  to  the  respond- 
ent, he  still  recognized  the  existence  and  continuance  of  the 
mortgage  debt,  by  receiving  from  the  mortgagor  the  payment 
of  the  $1,000  upon  a  total  amount  ndiich  included  the  whole 
of  such  judgment  and  interest  up  to  that  time.  Third.  The 
sum  of  $5,600  name^  as  the  purchase  money  and  considera- 
tion of  the  last  clause  of  the  instrument  was  nearly  if  not 
the  exact  sum  then  due  npon  the  judgment  of  foreclosure, 
and  this  is  the  exact  sum  finally  to  be  paid  at  the  end  of  the 
term,  and  without  interest,  and  such  interest  is  presumably 
the  ten  per  cent  reserved  as  annual  rent  in  the  lease. 
Fourth.  The  stipulation  on  the  part  of  the  appellant  to  pay 
all  of  the  taxes  and  assessments  during  the  term  on  such  val- 
uable property,  in  excess  of  ten  per  oent  rent,  indicates  that 
he  was  to  pay  such  taxes  and  assessments,  not  as  r^fU^  but  as 
one  of  the  conditions  of  the  purchase. 

We  think  it  is  the  legal  effect  of  this  instrument  under  the 
circumstances,  and  that  it  was  clearly  the  intention  of  the 
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parties,  that  the  appellant  ehonld  reenter  into  the  podsession 
of  the  premises,  not  as  a  mere  lessee,  bat  with  other  rights  in 
the  same  (and  whether  as  tiie  prospective  purchaser  or  as 
mortgagor,  we  do  not  decide);  and  that  the  relation  between 
the  parties  in  respect  to  the  use  and  possession  of  the  same 
was  not  merely  of  landlord  and  tenant;  and  therefore  we 
must  hold  that  this  proceeding  under  the  statute  will  not  lie. 
In  all  the  elements  and  particulars  of  this  transaction,  there 
could  not  well  be  a  stronger  case  presented  of  a  conditional 
'  sale  or  contract  of  purchase,  or  of  the  keeping  alive  and  con- 
tinuance of  a  mortgage,  under  the  form  of  a  lease  or  the 
assumed  relation  of  landlord  and  tenant  It  was  decided  in 
Plato  V.  JSoSj  14  Wis^  453,  that  where  an  absolute  deed  and 
a  contract  of  defeasance  or  to  reconrej  were  executed,  and 
the  consideration  was  a  loan  of  money,  and  the  grantee  also 
at  the  same  time  gave  the  grantor  a  lease  of  the  premises,  the 
transaction  constituted  a  mortgage,  and  the  pretended  lessor 
could  not  have  this  statutory  remedy  as  against  a  tenant  hold- 
ing over. 

In  OU  V.  Rape  and  another ^  24  Wis.,  836,  it  was  held  that 
where  a  purchaser  at  sheriff's  sale  of  land  accepted  part  of  the 
purchase  money  for  which  the  land  was  sold,  from  the  judg- 
ment debtor,  he  waived  his  right  to  enforce  a  forfeiture  of  the 
equity  of  redemption  according  to  the  terms  of  his  certificate 
of  sale,  and  thereby  converted  the  certifieate,  and  his  interest 
in  the  land  under  it,  into  a  mere  lien  or  security  for  the  pay- 
ment of  the  balance  of  the  purchase  money. 

In  Hagan  and  another  v.  Simpson  and  another j  27  Wis., 
855,  it  was  held,  in  effect,  that  where,  after  default  in  the  pay- 
ment of  a  mortgage,  and  after  the  mortgagee  had  commenced 
a  suit  of  foreclosure,  he  received  an  absolute  conveyance  of 
the  mortgaged  premises  from  the  mortgagor,  and  at  the  same 
time  gave  back  to  the  grantor  a  lease  of  the  premises,  in  which 
it  was  stipulated  that  the  lessor  should,  at  the  expiration  of 
the  lease,  sell  the  premises  to  the  lessee,  in  case  he  should  tender 
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a  certain  snm — which  was  theamonnt  of  the  mortgage — and 
demand  a  deed,  the  transaction  made  the  deed  a  mortgage, 
and  the  instrnment  called  a  lease  was  not  such,  and  this  rem- 
edy under  the  statute  as  against  such  lessee  holding  over  could 
not  be  made  available. 

In  Boach  v.  Cosiney  9  Wend.,  327,  it  was  held  that  where, 
in  consideration  of  a  payment  of  a  certain  sum  of  money,  and 
also  the  payment  of  certain  encumbrances  upon  the  premises, 
a  deed  was  executed  with  an  agreement  that  the  grantor  might 
remain  in  possession  of  a  part  of  the  premises  for  two  years 
rentfree^  and  that  if,  at  the  expiration  of  that  time,  he  should 
repay  such  advances,  the  grantor  should  reconvey,  the  deed 
was  a  mortgage,  and  this  proceeding  could  not  be  entertained 
to  dispossess  the  grantor  as  a  tenant  holding  over. 

In  Davis  v.  Hememjoay,  27  Vt,  689,  where  an  absolute 
deed  was  taken  in  consideration  of  certain  advances,  and  the 
grantee  gave  to  a  trustee  of  the  original  owner  a  contract  in 
writing,  by  which  he  promised  to  quit-claim  the  premises  to 
him  in  three  years,  if  he  paid  the  amount  of  such  advances, 
and  sixty  dollars  annually,  and  the  rent  upon  certain  dower 
estate  in  the  premises,  and  the  taxes  during  each  year  up  to 
that  time,  it  was  held  that  the  deed  was  a  mortgage,  and  that  the 
relation  of  lessor  and  lessee  did  not  exist  so  as  to  allow  the  sum- 
mary dispossession  of  the  former  owner  by  this  proceeding. 

In  Hay  v.  Connelly ^  1  A.  E.  Marsh.,  393,  it  was  held  that 
a  person  in  possession  of  lands  under  a  contract  of  purchase 
is  not  a  tenant,  so  as  to  subject  him  to  a  warrant  of  forcible 
detainer;  and  in  Jack  v.  Camealy  2  A.  £.  Marsh.,  518,  it  is 
held  that  a  person  so  in  possession  under  a  contract  of  pur- 
chase, who  cancels  such  contract  and  takes  a  lease  of  the 
premises,  is  not  liable  to  such  warrant 

Parallel  authorities  of  indefinite  number  might  foe  cited  in 
support  of  the  position  here  taken  that  the  appellant  was  in 
possession  of  the  premises,  not  as  a  lessee  or  tenant,  but  under 
a  right  to  purchase  or  redeem. 
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It  was  claimed  on  the  argoment  by  the  learned  connsel  of 
the  respondent,  that  the  question  of  snch  a  legal  effect  of  the 
transaction  was  not  raised  in  the  courts  below,  and  was  there- 
fore waived.  The  legal  character  and  effect  of  this  transac- 
tion, and  of  the  instrument  introduced  as  a  lease,  to  sustain 
this  proceeding,  are  questions  of  law,  and  go  to  the  foundation 
of  the  action  and  the  jurisdiction  of  the  court,  and  cannot  be 
waived  by  counsel,  by  neglect  or  otherwise,  in  the  conduct  of 
the  cause,  Mothhauer  v.  State^  22  Wis.,  468;  Nelson  v. 
Hotrntrecj  23  Wis.,  867.  If  this  was  no  lease,  and  the  relation 
of  landlord  and  tenant  did  not  exist  between  the  parties,  the 
justice  had  no  jurisdiction  in  such  a  case;  and  it  is  questiona- 
ble whether  the  answer  setting  up  snch  facts  as  showed  the 
defendant  in  possession  of  the  premises  under  other  right  and 
title  than  the  lease,  or  the  instrument  construed  as  a  lease,  did 
not  divest  the  justice  of  jurisdiction  to  try  the  case. 

What  are  the  legal  or  equitable  rights  of  the  parties  under 
this  arrangement  and  this  instrument,  and  whether  the  appel- 
lant had  or  has  the  rights  of  a  purchaser  under  a  conditional 
sale  or  contract  of  purchase,  or  of  a  mortgagor  in  possession 
under  his  original  or  a  newly  acquired  title;  while  the  original 
mortgage  is  kept  alive  and  continues,  we  do  not  now  decide; 
but  we  do  decide  that  the  appellant  was  not  in  possession  as  a 
mere  lessee  or  tenant  of  the  respondent,  and  therefore  not 
liable  to  be  dispossessed  under  the  statute  of  forcible  entry 
and  unlawful  detainer. 

The  judgment  of  the  circuit  court  must  be  reversed. 

Taylob,  J.  This  is  an  action  originally  commenced  in  a 
justice's  court,  under  the  provisions  of  section  12,  ch.  151,  R. 
S.  1858,  to  remove  the  defendant  from  the  premises  in  ques- 
tion, as  a  tenant  of  the  plaintiff,  for  neglect  to  pay  the  rent 
reserved  in  a  lease  set  out  in  the  plaintiff's  complaint  The 
defendant  answered,  denying  generally  the  complaint,  and 
set  up  as  a  special  defense,  that  the  lease  set  out  in  the  corn- 
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plaint  was  obtained  by  fraud  and  daie'>s,  and  was  void,  and 
that  the  tme  agreement  between  the  parties  was  that  the  de- 
fendant was  to  have  the  use  of  the  farm  for  three  jears  with- 
out rent,  and  the  right  to  pnrchase  it  at  the  end  of  the  three 
years  for  the  sum  of  $5,600,  and  that  he  had  paid  the  plaint- 
iff $1,000  on  snch  contract  Tho  case  was  tried  in  the  jastice's 
court;  was  appealed  to  the  circuit  court;  and  was  there  tried, 
and  judgment  rendered  for  the  plaintiff,  from  which  the  de- 
fendant appeals  to  this  court 

On  the  trial  in  the  court  below,  the  plaintilS  offered  in  evi- 
dence the  lease  set  out  in  the  complaint;  and  to  the  introduc- 
tion of  tills  lease  the  defendant  objected,  ^^  because  it  was  a 
contract  for  the  sale  of  the  premises,  and  the  action  of  detainer 
cannot  be  sustained  on  if  The  objection  was  overruled,  and 
the  defendant  excepted.  This  is  the  only  time  and  place  in 
which,  daring  the  whole  coarse  of  the  trial  in  the  court  below, 
any  objection  was  made  to  the  plaintiff 's  right  to  recover,  on 
the  ground  that  the  contract  between  the  parties  was  a  con- 
tract of  sale,  and  not  a  lease.  After  the  plaintiff  had  intro- 
duced his  written  contract  in  evidence,  he  simply  gave  evidence 
showing  that  he  had  served  the  notice  required  by  said  section 
12,  and  then  rested;  and  the  defendant  then  moved  for  a  non- 
suit, which  was  denied. 

If,  therefore,  the  written  contract  given  in  evidence  was  not 
a  lease,  but  a  contract  of  sale,  tho  plaintiff  shoald  have  been 
nonsuited,  and  the  court  below  committed  an  error,  in  both 
permitting  the  contract  to  bo  received  in  evidence,  and  in  re- 
fusing to  grant  the  nonsuit 

The  writing  received  in  evidence  was,  in  form,  a  lease  for 
three  years,  reserving  a  rent  of  $565  per  year,  payable  on  the 
day  of in  each  year. 

The  only  thing  in  the  contract  which  differs  from  an  ordi- 
nary lease  is  the  following  clause  inserted  at  the  end  thereof: 
^'  And  the  said  party  of  the  second  part  [the  defendant],  his 
heirs  and  assigns,  has  the  privil^e  to  purchase  said  premises 
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on  the  first  day  of  April,  1879)  if  he  shall  bo  desire,  bj  pay- 
ing therefor  the  sum  of  $5,600." 

In  my  opinion,  this  clanse,  which  simply  gives  an  election 
to  the  tenant  to  purchase  the  tenement  leased  at  the  expiration 
of  his  term  for  a  fixed  snm,  without  in  any  way  binding  him 
to  make  sneh  purchase  or  pay  the  purchase  money,  does  not 
change  the  nature  of  the  contract,  or  change  it  from  a  lease  to 
a  contract  for  the  purchase  of  the  promises.  Certainly,  upon 
the  face  of  this  contract^  the  defendant  acquired  no  right  to 
the  possession  of  this  land  by  virtue  of  the  dection  to  pur- 
chase given  to  him,  until  he  had  exercised  his  election  and 
made  the  purchase  or  offered  to  make  it  His  right  to  the 
possession  up  to  that  time,  if  in  possession  at  all,  was  under 
the  lease  and  agreement  to  pay  rent  White  v.  Zivingstony 
10  Cush.,  259.  The  objection  to  the  evidence  was  therefore 
properly  overruled,  and  the  nonsuit  properly  denied. 

After  making  this  objection  to  the  plaintiff's  evidence,  and 
this  motion  for  a  nonsuit,  the  defendant  tried  the  case  in  the 
court  below  entirely  upon  the  theory  that  the  writing  was  a 
lease,  and  based  his  whole  de&nse  upon  the  ground  that  he 
had  been  induced  to  sign  the  same  by  fraud  and  coercion,  and 
at  no  time  raised  the  question  again  that,  by  virtue  of  the 
parol  evidence  introduced,  he  had  shown  that  the  contract, 
though  in  form  a  lease,  was  in  fact  a  contract  for  the  purchase 
of  the  land;  nor  did  he  ask  the  court  to  submit  that  question 
to  the  jury,  or  to  take  the  case  from  the  jury  upon  the  ground 
that  the  whole  evidence  showed  that  it  was  not  a  lease,  but  a 
contract  of  sale  and  purchase,  and  therefore  the  court  had  no 
jurisdiction  to  try  the  case.  It  may  be  that,  as  the  lease  con- 
tains this  right  of  election,  it  would  be  competent  to  show, 
by  parol  evidence,  that  there  was  a  parol  contract  between  the 
parties  by  which  the  plaintiff  agreed  to  sell,  and  the  defendant 
agreed  to  purchase,  the  land,  and  that  this  lease  was  given  to 
carry  out  such  contract;  but,  in  the  absence  of  any  mistake  or 
fraud,  it  may  be  a  question  of  grave  doubt  whethei"  a  writing 
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which  is  a  lease  on  its  face  can  be  shown  to  be  a  contract  of 
sale  by  oral  evidence.  However  this  may  be,  it^  seems  to  me, 
if  the  defendant  had  desired  to  rest  his  case  npon  the  fact  that 
he  had  shown,  by  parol  evidence,  that  the  contract,  which  was 
in  form  a  lease,  was  in  fact  a  contract  for  the  sale  of  the  land 
to  him  for  a  fixed  sum,  and  that  the  reservation  of  the  annnal 
payments  as  rent  was  in  fact  intended  to  secure  the  interest 
upon  the  purchase  price,  it  was  his  clear  duty  to  have  asked 
the  coart  to  consider  the  case  in  view  of  that  theory,  and  to 
have  submitted  that  question  to  the  jury;  and,  instead  of  do- 
ing so,  having  contented  himself  to  rest  his  defense  solely 
upon  the  allied  fraud  and  coercion,  it  is  too  late  for  him  to 
come  to  this  coart  and  ask  a  reversal  of  the  case  upon  that 
theory. 

Upon  the  questions  litigated  in  the  court  below,  there  was 
no  error  committed  by  that  court,  and  therefore  no  errors  for 
this  court  to  correct;  and  the  only  way  this  court  can  raise 
any  error  in  the  case  is  to  introduce  a  defense  which  the  de- 
fendant did  not  make  in  the  court  below,  and  which  I  tliink 
he  clearly  waived,  and  then  hold  that,  if  such  defense  had  been 
made,  tlie  evidence  was  sufficient  to  have  sustained  it,  and 
therefore  the  judgment  must  be  reversed. 

I  do  not  question  the  propriety  of  reversing  a  judgment 
when  the  record  presents  a  state  of  facts  which  clearly  shows 
that  the  court  below  had  no  jurisdiction  of  the  subject  matter 
of  the  action,  even  though  the  defendant  may  not  have  raised 
any  objection  upon  that  ground.  But  in  this  case,  upon  the 
written  contract  offered  in  evidence  by  the  jdaintifl*,  in  the 
form  of  a  lease,  the  court  below  had  dear  jurisdiction  of  the 
subject  matter;  and  if  the  evidence  afterwards  introduced  by 
the  defendant  tended  to  show  that  such  writing  was  not  a  lease, 
and  therefore  the  court  had  no  power  *to  proceed  to  judgment, 
it  was  clearly  his  duty  to  have  alleged  such  purpose  in  intro- 
ducing the  evidence,  so  that  the  opposite  }>arty  might  have 
set  himself  right,  in  the  court  below,  by  showing  in  rebuttal 
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thereof  that  there  was  no  Bach  contract  in  fact  made.  The 
defendant  not  having  disclosed  soch  purpose,  but,  instead, 
having  introdaced  the  same  with  £he  avowed  purpose  only  of 
showing  that  the  lease  was  obtained  bj  fraud  and  coercion, 
and  having  submitted  the  case  to  the  jury  upon  that  theory, 
it  seems  to  me  both  unjust  to  the  plaintiff  and  to  the  court 
below  to  allow  him  to  avail  himself  of  that  theory  of  the  case 
in  this  court  for  the  purpose  of  reversing  the  judgment  and 
obtaining  a  new  trial. 

As  an  almost  universal  rule,  this  court  may  very  justly  pre- 
sume that  the  counsel  who  tried  the  case  in  the  court  below 
fully  comprehends  the  issues  which  were  necessary  to  be  sub- 
mitted to  a  jury  in  order  to  protect  his  client's  rights;  and  so, 
in  this  case,  the  counsel,  for  the  defendant  fully  understood, 
and  now  understands,  the  necessity  of  resting  his  defense  upon 
the  alleged  fact  that  the  contract,  whatever  it  may  be,  was  not 
freely  entered  into  by  him,  and  that  the  sakne  is  void  by  reason 
either  of  mistake,  fraud  or  coercion,  and  upon  a  retrial  such 
must  be  the  real  issue  in  order  to  procure  a  result  which  will 
in  the  least  protect  the  defendant  in  his  rights.  If  there  was 
no  fraud,  mistake  or  coercion,  and  the  contract  was  made  fairly 
with  the  defendant,  and  he  agreed  to  pay  $6,600  for  the  farm, 
and  made  a  payment  of  $1,000  on  that  agreement,  then  he 
made  a  bargain  which  is  not  to  his  advantage,  and  one  which 
he  would  not  desire  should  be  enforced  against  him,  as  it  would 
in  fact,  as  he  himself  says,  be  a  bu*gain  which  he  would  not 
knowingly  have  made,  undoubtedly  for  the  reason  that  such 
sum  was  more  than  the  farm  was  worth. 

Without  expressing  any  opinion  upon  the  effect  of  the  parol 
evidence  as  changing  the  nature  of  the  written  lease,  I  think, 
for  the  reasons  above  stated,  the  judgment  should  be  aflirmed. 

By  the  Court. — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 
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Fat  ys,  Rahkin  and  others. 

1.  "^ere  the  question  was,  whether  certain  gram,  etc.,  seized  on  ezecationa 

against  one  H.,  was  his  property  or  that  of  the  plaintiff,  and  it  appeared 
that  it  was  raised  on  land  previonsly  conveyed  by  H.  to  plaintiff,  the 
ooort  instracted  the  jmy  that  plaintiff  was  entitled  to  the  possession  d 
the  land,  and  that  the  only  qnesticm  for  them  was,  whether  he  raised  the 
grain  for  his  own  exdusive  use,  or  for  the  used!  H.,  and  that  if  he  raised 
it  for  H/s  use,  it  was  subject  to  seizure  on  the  executions  against  H. 
Held,  that  evidence  was  inadmissible  on  defendant's  part  to  show  that 
H.,  conversing  with  the  witnesses  in  the  ahaenee  of  fAaiM\ff^  aSba  ther 
conveyance  of  the  land  to  the  latter,  claimed  to  have  an  interest  in  the 
bam  or  its  products;  the  questions  of  conspiracy  and  fraudulent  intent 
not  being  involved  in  the  issue  as  submitted  to  the  jury,  and  the  rule 
that  the  declarations  of  one  conspirator  are  admissible  against  the  othera, 
though  made  in  their  absence,  being  therefore  inapplicable. 

2.  Queare  whether  H.*s  declarations  would  have  been  admissible  even  if  the 

question  of  fraudulent  intent  had  been  at  issue. 

3.  Whether  the  court  erred  in  charging  that  plaintiff  had  a  right  to  the  pos- 

session of  the  land  as  against  H.*s  creditors,  is  a  question  not  raised  by 
plaintiff's  appeal. 

APPEAL  from  the  Circnit  Coart  for  J^ersan  Conntj. 

Trespass,  for  breaking  and  entering  the  close  of  the  plaintiff, 
and  taking  therefrom  a  large  qoantitj  of  wheat,  oats  and  hay. 
The  answers  of  the  defendants  all^e  that  the  property  was 
taken  by  virtae  of  certain  executions  duly  issued  on  judgments 
recovered  by  some  of  the  defendants  against  one  Hammond, 
who,  it  is  alleged,  was  the  owner  of  the  property. 

It  appeared  on  the  trial  that  Hammond  had  previously 
owned  the  fann  on  which  the  grain  and  hay  in  controversy 
were  grown;  that  he  was  insolvent;  and  that  in  the  fall  of 
1874  he  sold  and  conveyed  the  farm,  and  certain  personal 
property  thereon,  to  the  plaintiff.  The  property  seized  was 
grown  on  the  farm  in  1875.  The  judgments  and  executions 
against  Hammond,  and  the  seizure  of  the  property  by  virtue 
of  the  executions,  as  alleged  in  the  answers,  were  duly  proved. 
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A  sufficient  statement  of  the  evidence,  and  the  rulings  of 
the  oonrt  on  the  trial,  will  be  found  in  the  opinion. 

There  was  a  verdict  and  judgment  for  the  defendants;  and 
plaintiff  appealed  from  the  judgment. 

Edward  S.  Bragg^  for  appellant,  argued  that,  in  view  of 
the  instructions  given  bj  the  court  defining  the  issue  to  be 
tried,  the  evidence  of  admissions,  acts  and  declarations  of 
Hammond,  in  the  absence  of  the  plaintiff  and  after  the  sale 
and  transfer  to  him,  was  inadmissible.  The  declarations  of 
a  grantor  are  not  admissible  to  impeach  the  title  conveyed  by 
him,  as  against  his  grantee.  1  C.  &  H.'s  Kotes  (2d  ed.),  655 
et  seq;  Note  481.  It  is  indifferent  whether  the  cause  was 
tried  upon  a  real  or  false  issue.  Such  issue  as  the  court 
framed,  each  party  had  to  abide;  and  the  testimony  must  be 
considered,  both  as  to  admissibility  and  effect,  in  reference  to 
the  trial  as  it  was  had.  Counsel  also  argued  other  exceptions 
taken  to  the  rulings  of  the  circuit  court. 

For  the  respondents,  there  were  briefs  by  Coleman  & 
Spenccy  and  oral  argument  by  Mr.  Spence: 

Defendants  claimed  that  the  whole  transaction  between 
plaintiff  and  Hammond  was  a  continuous  scheme,  from  the 
execution  of  the  deed  of  the  land  down  to  the  bringing  of  this 
action,  to  cheat  Hammond's  creditors;  that  Hammond  never 
parted  with  the  possession  or  relinquished  dominion;  and  that 
plaintiff  never  had  any  possession  except  colorably  and  collu- 
sively  with  him.  The  declarations  of  Hammond  were  there- 
fore admissible,  not  only  to  show  his  own  motive,  but  against 
plaintiff,  because  of  the  conspiracy  between  them,  and  because 
of  the  dominion  he  continued  to  exercise  over  the  property. 
The  general  rule  that  the  declarations  of  a  grantor  after  the 
execution  of  the  grant  cannot  be  used  to  impeach  it,  has  been 
so  far  modified  that  when  the  bona  fides  of  the  transfer  is 
attacked  by  creditors  under  the  statute  of  frauds,  and  some 
evidence  has  been  given  to  show  a  common  purpose  of  this 
character  by  the  parties,  such  declarations  are  admissible;  for 
Vol.  XLVII.-26 
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whenever  evidence  is  given  to  show  combination  or  conspiracy, 
it  lets  in  all  the  declarations  of  the  parties  against  each  other. 
Hartman  v.  DUlery  62  Pa.  St.,  43.  Where  testimony  has  been 
given  on  the  trial  tending  to  show  that  parties  had  combined 
together  in  making  a  conveyance  for  the  purpose  of  defrand- 
ing  the  creditors  of  one  of  them,  the  declarations  of  that  one 
disclosing  the  frandnlent  design  are  admissible  to  be  consid- 
ered by  the  jury  on  the  question  of  fraud.  McKee  v.  Oil- 
Christ,  3  Watts,  232;  Kelsey  v.  Murphy ,  2  Casey,  85.  The 
declarations  of  Hammond,  then,  were  evidence  against  the 
plaintiff,  though  made  in  his  absence,  if  the  two  were  engaged 
at  the  time  in  the  furtherance  of  a  common  design  to  defraud 
Hammond's  creditors.  Lincoln  v.  Clajljin,  7  Wall.,  132. 
The  common  design  in  this  case  was  to  cultivate,  harvest  and 
sell  those  crops  as  plaintiff's,  though  in  fact  Hammond's,  in 
order  to  give  Hammond  the  benefit  of  them  and  keep  them 
from  his  creditors.  Very  slight  evidence  of  concert  or  collu- 
sion is  sufficient.  McDowdl  v.  JRissel,  37  Pa.  St,  164.  It  is 
the  province  of  the  court  to  determine  when  the  common  do- 
sign  has  been  sufficiently  shown  to  admit  the  acts  and  declara- 
tions of  the  parties  against  each  other;  and  the  matter  must 
be  left  largely  in  its  discretion.  1  Greenl.  Ev.,  §  111;  Water- 
hury  V.  Sturtevantj  18  Wend.,  353;  Cuyler  v.  McCartneyj  33 
Barb.,  165;  Orr  v.  GUmore,  7  Lans.,  345;  Dewey  v.  Moyerj 
72  N.  T.,  70;  Burke  v.  Miller^  7  Cush.,  549;  Peer  v.  Duff, 
63  Pa.  St.,  69. 

The  jury  found  that  Hammond  was  in  the  possession  of  the 
property  in  controversy  at  the  time  it  was  levied  on;  and 
therefore  his  declarations  were  competent  Grant  v.  Lewie, 
14  Wis.,  489;  Seleby  v.  Pedlon,  19  id.,  17. 

Lyon,  J.  The  learned  circuit  judge  instructed  the  jury,  in 
substance,  that  in  law  the  conveyance  executed  by  Hammond 
to  the  plaintiff  vested  in  the  latter  the  right  to  the  possession 
of  the  farm  conveyed,  as  against  Hammond  and  his  creditors, 
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and  the  right  to  cultivate  the  farm  as  he  saw  fit,  and  to  take 
from  it  for  his  own  use  the  crops  he  might  raise  thereon;  that, 
if  the  plaintiff  took  exclusive  possession  of  the  farm,  and 
raised  the  crops  in  controversy  for  his  own  exclusive  use  and 
benefit,  such  crops  were  not  liable  to  seizure  on  executions 
against  Hammond;  but  that,  if  there  was  an  understanding 
between  the  plaintiff  and  Hammond  that  the  former  should 
occupy  for  the  benefit  of  the  latter,  and  that  the  crops  raised 
on  the  farm  should  be  raised  for  the  use  and  benefit  of  Ham- 
mond, the  crops  belonged  to  Hammond  and  were  subject  to 
seizure  on  execution  against  him. 

After  the  jury  had  retired  to  consider  their  verdict,  they 
returned  into  court  for  further  instructions;  whereupon  the 
learned  judge  restated  the  issue  in  the  following  language: 

"  I  have  instructed  you  that  you  have  nothing  whatever  to 
do  with  the  title  of  that  land.  I  have  instructed  you  distinctly 
that  under  and  by  virtue  of  this  deed  Mr.  Fay  had  the  right 
to  the  possession  of  this  land,  so  that  the  right  to  possession 
is  not  a  question  with  which  you  have  anything  to  do.  You 
are  to  assume  that  he  had  the  right  to  the  possession.  He  had 
a  deed  of  conveyance  of  the  land  from  Hammond,  the  man 
who  held  the  fee;  under  and  by  virtue  of  that  deed,  Fay  had 
the  right  to  possession.  The  question  I  submitted  to  you  was, 
whether  or  not  he,  in  his  own  right,  for  himself  and  at  his  own 
expense,  went  on  and  cultivated  this  crop  upon  the  land  during 
the  season  of  1875;  or  whether  there  was  some  arrangement 
between  him  and  Hammond,  by  which  the  possession  in  fact 
was  to  be  Hammond's  all  the  while,  and  the  crop  that  might 
be  raised  upon  it  was  to  be  the  property  of  Hammond.  But 
the  question  as  respects  the  legal  title,  I  have  instructed  yon, 
was  not  drawn  in  controversy  here.  It  is  simply  the  question 
of  possession.''  Upon  this  issue  the  cause  was  tried  and 
determined. 

After  the  plaintiff  had  introduced  evidence  tending  to  prove 
that  he  was  in  the  exclusive  possession  of  the  farm,  and  raised 
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the  crops  in  controversy  thereon  for  his  own  exclnsive  use  and 
benefit,  the  defendants  were  allowed  to  show,  by  one  Nichols, 
who  had  been  employed  by  the  plaintiflf  to  work  on  the  farm, 
that  in  the  spring  of  1875  Hammond  told  the  witness  not  to 
borrow  tools  of  a  certain  neighbor,  but  that  if  anything  was 
wunted  on  the  farm,  he  (Hammond)  would  go  to  Milwaukee 
and  get  it.  Also,  that  Hammond  came  by  the  farm  where 
witness  was  plowing,  and  gave  him  directions  concerning  the 
use  of  the  team,  saying  that  he  had  an  interest  in  the  team. 
The  plaintiff  was  not  present  at  either  of  these  conversations. 
The  admission  of  this  evidence  is  assigned  as  error.  The 
learned  counsel  for  the  defendants  argued  that  the  evidence 
was  admissible  on  the  principle  that  the  declarations  of  a 
conspirator  are  admissible  against  his  co-conspirators,  although 
made  in  their  absence;  or,  at  least,  that  they  were  admissible 
to  show  the  fraudulent  intention  of  Hammond.  This  argu- 
ment assumes  that  the  questions  of  conspiracy  and  fraudulent 
intention  are  involved  in  the  issue,  as  submitted  to  the  jury; 
but  we  think  they  are  not  Under  the  instructions  given  to 
the  jury,  if  the  farm  was  in  the  exclusive  possession  of  the 
plaintiff,  and  was  carried  on,  and  the  crops  in  controversy 
grown,  for  his  sole  use  and  benefit,  he  was  entitled  to  recover; 
and  it  is  quite  immaterial  whether  it  was  or  not  so  possessed 
and  carried  on  for  the  purpose  and  with  the  intention  on  bis 
part  to  defraud  the  creditors  of  Hammond.  On  the  other 
hand,  if  the  farm  was  carried  on  and  the  crops  grown  for  the 
use  and  benefit  of  Hammond,  in  whole  or  in  part,  under  the 
instructions,  such  crops  were  subject  to  seizure  on  execution 
against  Hammond,  even  though  the  transactions  between  him 
and  the  plaintiff  were  entirely  honest,  and  neither  of  them 
intended  to  delay  or  defraud  the  creditors  of  Hammond. 
Hence  we  are  unable  to  hold  the  evidence  admissible  on  the 
grounds  urged  by  counsel. 

Were  this  a  contest  for  the  crops  between  the  plaintiff  and 
Hammond,  it  is  clear  that  the  latter  would  not  be  allowed  to 
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prove  bis  own  statements  or  declarations,  made  in  the  absence 
of  the  plaintiff,  to  sustain  bis  claim  to  the  property.  The 
defendants  claim  throngh  Hammond.  Their  right  to  hold  the 
property  seized  depends  upon  Hammond's  ownership  of  it. 
Whether  he  is  the  owner  is  the  precise  issue  which  has  been 
tried  —  not  whether  he  has  made  a  fraudulent  disposition  of 
the  property. 

"We  are  unable  to  perceive  why  a  different  rule  of  evidence 
should  be  applied  here  than  would  be  applied  were  Hammond, 
instead  of  his  creditors,  a  party  to  the  action  claiming  the 
property.  Moreover,  were  the  question  of  fraudulent  intent 
involved  in  the  issue,  we  should  hesitate  to  hold  that  the 
declarations  of  Hammond  that  he  had  an  interest  in  the  prop- 
erty, made  in  the  absence  of  the  plaintiff,  and  while  the  latter 
was  ostensibly  in  possession  of  and  carrying  on  the  farm,  and 
which  were  no  part  of  the  res  gestWy  are  admissible  to  prove 
the  fraudulent  intention  of  Hammond.  It  would  seem  that  to 
admit  such  evidence  would  be  to  enable  any  grantor  or  vendor 
to  endanger  the  title  of  his  grantee  or  vendee,  at  any  time,  by 
loose  declarations  or  statements  not  made  under  the  sanctions 
of  an  oath,  which  cannot  be'  subjected  to  the  scrutiny  of  a 
cross-examination,  and  which  may  have  been  maliciously  made 
for  the  express  purpose  of  defeating  the  title  which  he  had 
conveyed. 

We  conclude  that  the  testimonv  of  the  statements  of  Ham- 
mond  to  Nichols  was  improperly  admitted. 

It  is  evident  that  this  testimony  may  have  had  influence 
with  the  jury  in  determining  (as  they  did)  that  the  crops  in 
controversy  were  raised  for  the  use  and  benefit  of  Hammond. 
The  probability  that  it  had  such  influence  is  strengthened  by 
the  fact  that,  when  the  jury  returned  into  court  for  further 
instructions,  the  testimony  of  Nichols  was  read  to  them  at 
their  request,  after  which  they  agreed  on  a  verdict  for  the 
defendants.  The  error  in  admitting  the  testimony  is  therefore 
fatal  to  the  judgment. 
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Whether  the  oonrt  erred  in  holding  that  the  conveyance  by 
Hammond  to  the  plaintiff  vested  in  the  latter  the  right  to  the 
possession  of  the  &rm,  as  against  the  creditors  of  Hammond, 
is  a  question  not  presented  bj  this  appeal,  and  we  do  not 
determine  it 

By  the  Orwrt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Ingbam  vs.  Rankin  and  others. 


Fbaud  as  to  Cbeditoks.    (1)  When  debtor* 8  lease  of  land  not  fraudulent. 
Measure  of  Damaqes:    (2-5)  For  conversion  or  wmdelivery  of  goods, 

1.  Where  farm  crops  seized  oa  ezecaticHi  were  claimed  hj  the  debtor*s  lessee 

of  the  land,  under  a  lease  for  »  term  which  woold  expire  before  any 
right  to  the  land  could  be  acquired  under  the  judgment :  Held,  that  the 
only  question  of  fraud  that  could  arise  was,  whether  the  lease  was 
merely  colorable,  with  an  understanding  between  the  parties  thereto 
that  Uie  oops  should  enure  to  the  les8or*s  benefit 

2.  In  actions  for  the  tortious  taking  or  conyersion  of  goods,  or  for  breach  of 

contract  to  deliver  goods,  unless  plaintiff  has  been  deprived  of  some 
special  use  of  the  property,  anticipated  by  the  wrongdoer,  or  is  entitled 
to  exemplary  damages,  the  general  measure  of  damages  b  the  value  of 
the  chattels  at  the  time  and  place  of  the  wrongful  taking  or  conversion, 
or  at  which  delivery  was  due,  with  interest  to  tiie  time  of  trial. 

3.  In  case  of  a  wrongful  taking  or  conversion,  if  defendant  has  sold  the 

goods,  plaintiff  may,  at  his  election,  recover  the  amount  for  which  they 
were  sold,  with  interest  from  the  sale  to  the  trial. 

4.  If  the  chattels  wrongfully  taken  or  converted  are  still  in  defendant's 

possession  at  the  time  of  trial*  pUvintiff  may,  at  his  election,  recover 
their  present  value  at  the  place  of  the  taking  or  conversion,  and  in  the 
form  in  which  they  were  when  taken  or  converted. 

5.  These  rules  do  not  apply  to  cases  in  which  damages  are  regulated  by 

special  statutes. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
Action  to  recover  the  value  of  a  quantity  of  haj,  wheat  and 
oats,  which  the  plaintiff  claims  to  own,  and  which,  he  alleges, 
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was  wrongfnilj  taken  from  hie  possession  by  the  defendants 
and  converted  to  their  nse.  Defendants  took  the  hay  and  grain 
by  virtue  of  an  execution  npon  a  judgment  in  their  favor 
against  one  Hammond,  the  owner  in  fee  of  the  land  upon 
which  the  same  was  raised  and  found.  PlaintiiF  had  a  lease  of 
the  land  from  Hammond  for  six  months  from  its  date,  March 
6, 1875;  and  the  chattels  were  seized  during  that  term. 

Defendants  appealed  from  a  judgment  in  favor  of  the 
plaintiff.  The  errors  which  they  alleged  in  the  instructions, 
are  stated  in  the  opinion. 

For  the  appellants,  there  was  a  brief  by  Coleman  <&  Spence^ 
their  attorneys,  and  O.  A.  JSldredge,  of  counsel,  and  oral  argu- 
ment by  JUr.  Spence. 

Edward  S.  Bragg^  for  the  respondent 

Taylob,  J.  The  appellants  assign  as  errors,  that  the  circuit 
judge  erroneously  instructed  the  jury  as  to  the  measure  of 
damages  the  plaintiff  was  entitled  to  recover,  and  erred  in  in- 
structing the  jury,  in  substance,  that  the  written  lease  under 
which  the  plaintiff  asserted  his  right  to  the  possession  of  the 
land  upon  which  the  grain  and  hay  in  controversy  were  raised, 
was  valid  and  not  impeachable  for  fraud. 

It  is  insisted  by  the  learned  counsel  for  the  respondent,  that 
the  leasing  of  real  estate  by  a  judgment  debtor  could  not  be 
in  fraud  of  his  creditor,  as  it  in  no  way  interferes  with  the 
judgment  creditor's  right  to  seize  and  sell  such  real  estate 
upon  his  judgment;  and  especially  in  this  case  it  could  not  be 
in  fraud  of  any  such  creditor,  because  the  lease  did  not  con- 
tinue but  for  one  year,  as  it  would  have  been  impossible  for 
the  creditor  to  have  obtained  any  right  of  possession  to  the 
real  estate,  by  virtue  of  his  judgment,  within  the  year.  We 
are  inclined  to  hold  that  the  circuit  judge  was  right  in  his  view 
of  this  question,  as  explained  by  him  to  the  jury,  and  that 
the  instruction  which  was  given  to  the  jury  upon  that  ques- 
tion was  sufficiently  favorable  to  the  defendants.    The  instruc- 
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tion  was  as  follows:  "Bat,  if  the  possession  of  the  plaintiff 
was  in  reality  the  possession  of  Hammond  —  i.  e.y  if  there 
was  an  arrangement  or  nnderstanding  between  them  that  the 
plaintiff  shonld  occapy  for  the  benefit  of  Hammond,  that  the 
crop  should  be  raised  on  the  land  for  his  use  and  benefit,  or 
that  whatever  the  plaintiff  might  do  on  the  land  shonld  be  for 
the  advantage  and  benefit  and  in  the  interest  of  Hammond,  — 
then  the  crop  raised  was  the  individual  property  of  Hammond, 
and  was  subject  to  execution  against  him,  and  your  verdict 
must  be  for  the  defendant." 

It  is  apparent,  from  this  instruction,  that  the  court  fairly 
submitted  to  the  jury  the  question  whether  the  lease  was 
merely  colorable,  and  intended  as  a  mere  cover,  to  be  used 
for  the  purposp  of  securing  to  the  lessor,  the  judgment  debtor, 
the  benefit  of  the  crops  raised  on  the  leased  premises,  in  fraud 
of  his  creditors;  and  this,  certainly,  was  the  only  question  in 
issue  between  the  parties,  which  could  be  litigated  in  the  ac- 
tion. If  there  was  no  understanding,  either  expressed  or 
implied,  between  the  lessor  and  the  lessee,  that  the  crops  raised 
on  the  leased  premises  should  enure  to  the  benefit  and  advan- 
tage of  the  lessor,  there  could  be  no  question  of  fraud  in  the 
case;  and  it  was  true,  in  the  sense  in  which  the  learned  circuit 
judge  understood  the  case,  that  the  lease  itself  could  not  be 
impeached  for  fraud. 

Upon  the  question  of  damages,  the  court  instructed  the  jury 
as  follows:  "  Testimony  has  been  given  in  respect  to  the  value 
of  this  property;  not  the  value  of  the  property  at  the  time  it 
was  taken,  but  the  highest  value  of  this  property  at  any  time 
since  the  property  was  taken,  to  the  present  time.  If  the 
plaintiff  be  entitled  to  recovery  he  is  entitled  to  recover  the 
highest  value  of  the  property  within  that  period  of  time,  from 
the  time  it  was  taken  to  the  present  time.^^  To  this  instruc- 
tion the  defendants  duly  excepted. 

After  a  careful  consideration  of  the  decisions  of  this  court 
upon  the  question  as  to  the  rule  of  damages  in  actions  of  this 
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kind,  and  an  examination  of  a  large  number  of  cases  decided  bj 
the  courts  of  other  states  in  tiiis  country,  and  by  the  courts  of 
England,  we  are  satisfied  that  the  rule  as  laid  down  by  the 
learned  circuit  judge  is  not  sustained  by  the  weight  of  author- 
ity, and  that  it  ought  not  to  be  adopted  by  this  court  upon 
principle.  We  think  the  rule  adopted  by  the  circuit  court 
would  in  many  cases  work  great  injnstice,  and  violate  the  rule 
that  compensation  for  the  plaintiff's  loss  is  the  true  rale  of 
damages  in  all  cases  in  which  he  is  not  entitled  to  exemplary 
damages. 

As  it  is  urged  by  the  learned  counsel  for  the  respondent 
that  the  circuit  judge  was  constrained  to  give  this  instruction 
as  to  the  measure  of  damages,  upon  the  authority  of  the  de- 
cisions of  this  court,  it  is  but  just  that  a  full  examination  of 
the  cases  in  this  court  should  be  had.  As  this  court  is  now 
constituted,  we  would  hesitate  to  set  aside  a  rule  of  law  which 
can  fairly  be  said  to  have  received  the  deliberate  sanction  of 
the  court,  in  a  case  or  series  of  cases  calling  for  the  settlement 
of  such  rule  of  law. 

The  first  rule  laid  down  by  this  court  as  to  the  measure  of 
damages,  and  which  is  sustained  by  a  large  number  of  cases, 
is  that  the  damages  for  which  the  plaintiff  may  recover  must 
be  the  legal,  natural  and  proximate  consequences  of  the  act 
complained  of;  and  this  rule  is  equally  applied  to  actions  for 
the  breach  of  contract  and  for  torts.  Tedder  v.  HUdreth^  2 
Wis.,  427;  Brayton  v.  <7Aaw,  8  Wis.,  466;  Bradley  v.  Denton^ 
id.,  557;  Gordon  v.  Brew$ter^  7  Wis.,  855;  Oleson  v.  Browii^ 
41  Wis.,  418;  SteuyaH  v.  City  of  Bipon,  88  Wis.,  584.  This 
rule  is  so  well  settled,  both  in  this  and  all  other  courts,  that  it 
is  unnecessary  to  cite  other  cases  to  sustain  the  same.  This 
rule  is  only  qualified,  in  this  court,  where  the  act  complained 
of  is  of  such  a  nature  as  to  entitle  the  plaintiff  to  recover  ex- 
emplary or  punitory  damages,  in  addition  to  compensatory 
damages. 

It  is  unnecessary  to  cite  cases  either  in  this  or  other  courts 
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to  snstain  the  universal  rale  of  law,  that  the  plaintiff  Ib  enti- 
tled to  recover  only  compensatory  damages,  except  in  the  cases 
above  stated,  when,  under  the  decisions  of  this  and  some  other 
very  respectable  courts,  the  plaintiff  may  recover  exemplary  or 
punitory  damages. 

The  great  controversy  in  the  decisions  and  in  the  courts  is 
as  to  what  are  and  what  are  not  compensatory  damages,  all 
the  courts  holding  to  the  rule  that  compensation  is  the  true 
measure  of  the  damages  to  be  recovered,  except  where  exem- 
plary damages  are  allowed;  and,  although  there  may  have 
been  some  slight  deviation  and  some  dicta  suggesting  a  dif- 
ferent rule,  the  uniform  current  of  opinion  in  this  court  has 
been,  that  in  actions  for  the  tortious  conversion  of  chattels,  or 
for  a  breach  of  contract  by  the  nondelivery  thereof,  in  the 
absence  of  any  proof  of  circumstances  showing  that  the  plaint- 
iff has  suffered  other  specific  and  particular  damages  which 
were  the  natural  and  proximate  result  of  the  tort  or  breach  of 
contract,  the  measure  of  damages  is  the  value  of  the  property 
at  the  time  of  the  conversion,  or  at  the  time  when  tixe  same 
was  to  be  delivered,  with  interest  thereon  from  such  date  to 
the  day  of  trial.  In  this  court,  the  rule  above  stated  has  been 
approved  in  the  following  cases: 

Ainsworth  v.  BoweUy  9  Wis.,  348,  was  an  action  for  the  con- 
version of  a  school  land  certificate,  and  the  court  say.  Justice 
Cole  delivering  the  opinion :  ^'  The  measure  of  damages  would 
be  the  value  of  the  certificate  at  the  time  of  such  conversion." 
Nudd  V.  WellSy  11  Wis.,  407,  was  an  action  against  a  carrier 
for  the  nondelivery  of  goods  according  to  his  contract.  Jus- 
tice Paine,  delivering  the  opinion  of  the  court,  says:  "The 
general  rule  as  to  damages  for  nondelivery  of  goods  by  a 
common  carrier  is  the  value  of  the  goods,  with  interest  from 
the  day  when  they  should  have  been  delivered;"  citing  Sedg- 
wick on  Damages  as  his  authority  for  the  rule.  MeMce  v. 
Van  Doren^  16  Wis.,  319.  In  this  action  an  attachment  had 
been  issued  by  the  plaintiff,  and  a  quantity  of  wheat  belonging 
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to  the  defendant  had  been  seized  thereon.  The  attachment 
had  been  dissolved  upon  a  trial  npon  the  traverse  of  the  affi- 
davit; and  the  question  was,  what  damages  the  defendant 
should  recover  against  the  plaintiff  for  the  taking  and  deten- 
tion of  the  wheat  upon  the  attachment  Justice  Cole,  deliv- 
ering the  opinion,  says: 

'^The  testimony  showed  that  wheat  bore  about  the  same 
market  value  when  seized  upon  the  attachment  as  when  rede- 
livered to  the  defendant  In  the  intermediate  period  it  appears 
that  there  was  a  considerable  rise  in  the  price  for  a  day  or  so. 
The  defendant  claimed  that  he  should  have  the  benefit  of  this 
rise  in  the  value,  although  he  did  not  show  that  he  could  or 
would  have  sold  at  that  price.  He  was,  of  course,  entitled  to 
recover  damages  for  any  loss  which  he  had  sustained  in  con- 
sequence of  being  deprived  of  the  use  and  control  of  his  prop- 
erty during  the  pendency  of  the  attachment,  or  for  any  injury 
thereto  or  loss  thereof.  •  .  .  These  damages  the  jury 
were  directed  to  allow  him  under  the  rule  laid  down  by  the 
court;  but  to  have  permitted  him  to  recover  the  difference 
between  the  highest  market  value  of  the  wheat  at  any  time 
during  the  pendency  of  the  attachment,  and  the  value  when 
redelivered  to  him,  without  giving  any  testimony  that  he 
could  or  would  have  availed  himself  of  that  opportunity  to 
sell,  it  seems  to  us  would  have  been  erroneous.  Sach  a  rule 
would  be  giving  damages  for  injuries  which  the  party  had 
never  sustained.'' 

Noonan  v.  Ilslet/j  17  Wis.,  814,  was  an  action  to  recover 
the  value  of  $300  of  Watertown  Bailroad  stock,  which  was 
agreed  to  be  delivered  on  a  certain  day;  and  it  was  held  that 
the  measure  of  damages  was  the  value  of  the  stock  on  the  day 
it  was  to  be  delivered,  and  interest  thereon  to  the  day  of  trial. 
In  Tenney  v.  Stats  Bank  of  Wisconsmy  20  Wis.,  152,  Chief 
Justice  Dixon,  in  delivering  the  opinion  of  the  court,  says: 
**  In  cases  of  the  conversion  of  personal  property,  the  value  of 
the  property  at  the  time  of  the  conversion,  with  interest,  by 
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way  of  damages,  to  the  time  of  recovery,  has  always  been  con- 
sidered a  just  and  adequate  compensation.  If  Inbush  had 
taken  the  vessel  without  any  legal  right,  and  converted  it  with 
no  circumstances  tending  to  show  malice,  or  if  he  bad  de- 
stroyed it  by  an  act  of  negligence,  the  rule  of  damages  would 
have  been  the  value  and  interest."  jnick  v.  Wetherheey  20 
Wis.,  392.  Pickering  v.  Bardwell,  21  Wis.,  662,  was  an 
action  against  a  vendee  of  a  quantity  of  wheat,  which  he  had 
purchased  and  agreed  to  take  at  a  fixed  time.  The  vendee 
refused  to  take  the  wheat  and  pay  the  price  agreed  upon.  The 
vendor,  after  tendering  the  wheat,  kept  the  same  some  fifteen 
months,  and  then  sold  it  for  a  much  less  price  than  the  de- 
fendant had  agreed  to  pay  for  the  same,  and  claimed  as  his 
damages  the  difierence  between  the  price  for  which  it  was 
sold  and  the  price  agreed  to  be  paid  therefor  by  the  defendant, 
and  interest    The  court  say: 

'^  Now  the  plaintiff  kept  the  wheat  in  this  case  some  fifteen 
months  after  the  default  of  the  defendant  It  appears  that 
the  wheat  might  have  been  sold  soon  after  the  defendant  failed 
to  accept  and  pay  for  it;  and,  in  the  most  favorable  view 
which  can  be  taken  of  the  case  for  the  plaintiff,  he  ought  only 
to  recover  the  difference  between  the  contract  price  and  the 
market  value  of  the  wheat  at  about  the  time  the  defendant 
should  have  received  it.  Perhaps  the  plaintiff  might  wait  a 
short  time  after  the  expiration  of  the  fifteen  days,  to  see 
whether  the  defendant  would  receive  the  wheat  as  he  said  he 
would;  but  certainly  he  could  not  wait  fifteen  months,  until 
the  condition  of  the  market  was  entirely  changed,  and  then 
sell,  and  call  upon  the  defendant  to  make  up  the  deficiency 
between  the  contract  price  wd  the  one  realized." 

In  Bonesteel  v.  Orvisy  22  Wis.,  522,  which  was  an  action  of 
replevin  for  a  stock  of  merchandise,  the  court  say:  ^'The 
proper  rule  of  damages  is  to  ascertain  the  value  of  the  goods 
at  the  time  they  were  taken  from  the  possession  of  the  plaint- 
iffs, that  is,  their  market  value  —  the  sum  for  which  they  could 
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be  Bold  at  that  place, —  and  to  allow  plaintiffs  this  amonnt, 
with  interest  thereon.  .  .  .  And  in  ordinary  caseB  the 
amount  of  damages  which  the  owner  is  entitled  to  recover  for 
goods  wrongfully  taken  from  his  possession,  is  the  market 
price,  with  interest  thereon.  As  a  general  rule  this  is  deemed 
in  law  a  compensation  for  the  loss  he  has  sustained,  and  this 
court  has  laid  it  down  in  a  nnmber  of  cases  as  the  proper 
measure  of  damap^es."  In  Biglow  v.  DoolUtUy  36  Wis.,  116, 
the  court  say:  "Were  this  an  action  of  trover,  the  rule  of 
damages  would  be  the  valne  of  the  property  when  seized,  and 
interest  thereon  to  the  time  of  trial." 

The  only  cases  in  this  court  which  intimate  that  a  different 
rule  of  damages  should  prevail,  are  the  cases  of  Weymouth  v. 
The  C.  &  N.  W.  Bailway  Oo.j  17  Wis.,  660,  and  Webster  v. 
MoejZ6  Wis.,  75. 

In  the  case  of  Weymouth  v.  Railway  Co.,  the  only  conten- 
tion was,  whether  the  rule  of  damages  should  be  the  value  of 
the  property  at  the  place  where  the  defendant  took  it,  or  its 
value  at  the  place  to  which  it  was  carried  by  the  defendant, 
which  in  that  case  was  much  greater  than  at  the  place  where 
it  was  taken.  The  action  was  replevin.  The  court  held  that 
the  plaintiff's  damages,  in  case  a  return  of  the  property  could 
not  be  had,  was  the  value  at  the  place  of  taking,  with  interest, 
and  not  the  increased  value  which  had  been  added  to  it  by  the 
labor  of  the  defendant.  Incidentally,  in  his  opinion.  Justice 
Paine  says:  "The  value  of  the  property  at  the  moment  of 
converuon,  with  such  increase  as  it  may  have  received  from 
fluctuations  of  the  market,  or  other  causes  independent  of  the 
acts  of  the  defendant,  should  be  the  measure  of  damages." 
That  this  remark  as  to  the  rule  of  damages  was  not  understood 
by  the  court  as  qualifying  the  general  rule  which  had  been  laid 
down  in  the  cases  above  referred  to,  is  evident  from  the  sub- 
sequent decisions  in  the  cases  of  Single  v.  Schneider,  24  Wis., 
299;  Hungerford  v.  Bedford,  29  Wis.,  345;  and  Single  v. 
Schneider,  30  Wis.,  670.    In  the  case  in  the  24  Wis.,  299,  it 
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was  said  that  the  rnle  of  damages  in  the  action  of  replevin  was 
the  difference  between  the  whole  valae  of  the  article  when  re« 
plevied,  and  the  addition  to  its  former  value  made  by  the  de- 
fendant's labor.  In  the  case  in  the  29  Wis.,  345,  it  was  held 
that  when  the  defendant  cut  the  logs  in  good  faith,  believing 
that  the  land  was  his,  the  damages  would  be  the  value  of  the 
stumpage  or  standing  timber,  with  interest;  and  in  30  Wis., 
670,  it  was  held  that  the  measure  of  damages  was  the  value 
of  the  stumpage,  even  when  the  defendant  knew  that  he  was  a 
trespasser  at  the  time  he  cut  the  logs. 

Although  the  last  two  cases  fix  no  time  at  which  the  value 
of  the  stumpage  should  be  estimated,  it  may  be  inferred  that 
they  were  intended  to  follow  the  rule  laid  down  in  the  case  of 
Wef/motUh  V.  Railway  Co.  and  Single  v,  Schneider ^  24  Wis., 
299,  eupra;  that  is,  that  in  a  case  of  replevin,  when  the  chat- 
tels were  in  the  possession  of  the  defendant  at  the  time  the 
action  was  commenced,  and  presumably  when  the  same  was 
tried,  the  plaintiff  may,  if  he  recover  and  cannot  obtain  pos- 
session, recover  as  his  damages  the  value  of  t!ie  chattels  at  the 
time  the  same  were  converted,  with  interest;  or,  in  lien  thereof, 
the  value  of  the  same  at  the  time  of  the  trial,  excluding  such 
additional  value  as  shall  have  been  added  thereto  by  the  labor 
of  the  defendant. 

It  will  be  seen  by  an  examination  of  the  language  used  by 
Justice  Paine,  that  he  does  not  give  sanction  to  the  rule  that 
the  plaintiff  may  recover  as  his  damages  the  highest  market 
value  at  any  time  intermediate  the  tortious  taking  and  the 
day  of  trial,  but  that  he  may  recover  its  value  at  the  time  of 
its  conversion,  and  such  increase  as  it  may  have  received 
from  fluctuations  of  the  market  or  other  causes  independent 
of  the  acts  of  the  defendant  The  increased  value  here  spoken 
of  is  the  increased  value  from  such  causes  at  the  time  of 
the  trial,  and  not  such  as  it  may  have  had  at  any  intermedi- 
ate period.  This  construction  makes  all  the  cases  in  replevin 
above  cited  harmonize,  and  is  not  in  any  way  inconsistent 
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with  the  other  rule,  that  in  actions  to  recover  damageB  for  the 
conversion  of  chattels  the  value  at  the  time  of  conversion, 
with  interest,  is  the  measure  of  damages.  In  cases  of  the  lat- 
ter kind,  it  is  immaterial  whether  the  property  is  in  ekistence, 
or  even  in  the  hands  of  the  defendant  at  the  commencement 
of  the  action  or  at  the  time  of  the  trial.  In  the  case  of 
replevin,  ordinarily,  the  property  is  in  the  hands  of  the  defend- 
ant when  the  action  is  commenced,  and  is  supposed  either  to 
be  in  his  hands  or  in  the  hands  of  the  plaintiff  at  the  time  of 
the  trial.  If  it  be  in  the  hands  of  the  plaintiff,  the  question 
of  damages  as  to  the  value  of  the  property  does  not  arise  unless 
the  defendant  recovers;  and  if  it  be  in  the  hands  of  the  de- 
fendant and  the  plaintiff  recovers,  as  the  title  has  always  been 
in  him  and  is  still  in  him,  the  defendant  ought  not  to  be  per- 
mitted to  retain  the  same,  in  case  it  is  then  worth  more  than  at 
the  time  of  the  conversion,  when  such  increased  value  is  attrib- 
utable to  other  causes  than  the  labor  and  money  spent  on  the 
same  by  the  defendant,  without  paying  the  plaintiff  such  in- 
creased value;  and  this  is  the  extent  to  which  these  cases  go. 

The  general  rule  as  to  the  measure  of  damages  established 
by  these  cases  in  the  action  of  replevin,  where  the  property  is 
still  in  esse  and  in  the  hands  of  the  party  committing  the 
wrong,  is  the  value  of  the  property  at  the  place  where  the 
same  was  taken,  at  the  time  of  the  trial,  whether  such  value 
be  greater  or  less  than  it  was  at  the  time  of  the  taking,  exclud- 
ing any  value  added  by  the  labor  or  money  of  the  wrongdoer; 
and  when  such  value  is  less  than  the  value  at  the  time  of  the 
taking,  for  any  cause,  the  party  may  also  recover,  as  damages, 
the  difference  between  such  values,  in  addition  to  any  special 
damages  he  may  have  sustained  by  the  loss  of  the  use  of  the 
same  during  such  time. 

After  the  last  decision  in  the  case  of  Single  v.  Schneider 
was  made,  the  legislature,  undoubtedly  supposing  the  rule 
laid  down  in  that  case  was  likely  to  be  a  source  of  injustice 
towards  those  who  owned  pine  lands,  and  had  invested  their 
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money  in  such  landci  as  permanent  investments,  passed  the 
law  of  1873,  prescribing  a  different  rule  of  damages  against 
persons  who  wrongfallj  and  willfullj  cut  and  carry  awaj  logs 
and  timber  which  do  not  belong  to  tibiem. 

This  act,  however,  carefully  follows  the  rule  of  daipages 
laid  down  by  this  court  in  actions  of  tort  for  the  recovery  of 
damages  for  the  conversion  of  chattels,  even  in  actions  for 
cutting  timber,  by  allowing  the  defendant  to  allege  that  the 
cutting  was  done  by  mistake,  and  tender  the  value  of  logs  at 
the  time  the  same  were  cut,  with  interest  to  the  date  of  such 
tender  and  ten  per  cent  additional,  with  costs.  And  such 
tender  becomes  a  full  defense  to  the  action,  if  the  jury  find 
on  the  txial  that  the  cutting  was  by  mistake,  and  that  the 
tender  was  the  full  value  of  the  logs  at  the  time  of  the  cutting, 
with  the  interest  and  the  penalty  of  ten  per  cent  The  ten 
per  cent  added  in  this  case  we  consider  as  very  much  in  the 
nature  of  a  penalty,  although  not  strictly  so. 

The  case  of  Webster  i?.  Moe^  35  Wis.,  75,  was  tried  after  the 
passage  of  this  law,  and  the  decision  was  based  wholly  on  the 
fact  that,  in  actions  for  cutting  logs,  the  legislature  had  fixed 
a  rule  of  damages,  and  although  that  action  was  commenced 
before  the  act  was  passed,  yet,  in  deference  to  the  legislature, 
the  court  applied  the  legislative  rule  to  the  case.  It  would 
therefore  be  a  perversion  of  the  language  used  in  that  case  to 
hold  that  the  court  intended  to  establish  a  general  rule  con- 
trary to  the  whole  course  of  decisions  in  the  court  from  the 
time  of  its  first  organization. 

It  certainly  cannot  be  said  that  this  court  has  in  any  case 
decided  that,  either  in  actions  for  the  nondelivery  of  chattels 
according  to  agreement,  or  in  actions  to  recover  damages  for 
the  conversion  of  the  same,  the  plaintiff  may  recover  as  dam- 
ages the  highest  market  value  of  the  chattels  at  any  time 
intermediate  the  time  when  they  should  have  been  delivered 
according  to  contract,  or  the  time  when  they  were  converted, 
and  the  day  of  trial.     On   the  other  hand,  we  think  the 
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uniform  course  of  decision  is,  that  the  measure  of  damages  is 
the  value  of  the  property  at  the  time  fixed  for  the  delivery,  or 
at  the  time  of  the  conversion,  with  interest  to  the  day  of  trial; 
the  only  exception  to  the  rule  being  that  in  case  of  replevin, 
where  the  property  is  in  es9e  and  supposed  to  be  in  the  hands 
of  the  defendant  at  the  time  of  the  trial,  if  plaintiff  recovers,  he 
may  recover  as  his  damages  the  value  of  the  property  on  the 
day  of  trial,  excluding  any  value  added  to  the  same  by  labor 
or  money  of  the  defendant  or  those  under  whom  he  claims. 

If  the  question  were  open  for  consideration  in  this  court, 
and  we  were  at  liberty  now  to  fix  a  rule  of  damages  in  cases 
like  the  one  at  bar,  we  should  feel  constrained  to  fix  the  one 
which  has  already  been  established  by  this  court  It  is  said 
that  the  rule  giving  as  damages  the  highest  market  value  in- 
termediate the  conversion  or  day  of  delivery  and  the  day  of 
trial,  should  be  applied  to  articles  of  trade  and  commerce 
which  fluctuate  in  value  from  day  today;  and  that  to  adhere 
to  the  rule  of  value  at  the  time  of  the  conversion  wonld  id 
many  cases  allow  the  wrongdoer  to  make  profit  out  of  his  own 
wrong,  or  at  all  events  it  might  prevent  the  plaintiff  from 
taking  advantage  of  a  rising  market,  and  thereby  might 
deprive  him  of  his  reasonable  expectations  of  profit  from  his 
investments. 

There  can*bc  no  force  in  the  argument  that  the  defendant 
would  be  allowed  to  make  money  out  of  his  own  tortious  act. 
If  the  wrongdoer  sells  the  property  which  he  has  unlaw- 
fully taken  from  another,  the  owner  of  the  property  can  waive 
the  tort  and  sue  the  tortfeasor  for  the  money  he  has  received 
upon  such  sale  of  his  property,  and  thereby  prevent  him  from 
making  a  profit  out  of  his  wrong.  But  the  rule  which  allows  the 
plaintiff  to  recover  the  highest  market  value  is'  objectionable, 
because  it  allows  him  to  recover  speculative  damages,  espe- 
cially when  a  long  time  elapses  between  the  conversion  and 
the  day  of  trial.  In  most  cases  property  which  rapidly 
changes  in  value  is  not  retained  in  the  possession  o^  owner- 
V0L.XLVII.— 27 
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ship  of  one  person  for  a  great  length  of  time,  and  it  would  be 
a  matter  of  the  utmost  doubt  whether  the  plaintiff^  had  he 
not  been  deprived  of  the  possession  of  his  property,  would 
have  realized  the  highest  market  value  to  which  it  might  have 
attained  during  the  time  of  the  conversion  and  the  time  of 
trial;  and  in  those  cases  where  the  market  value  is  very  fluct- 
uating, great  injustice  would  be  done  by  this  rule  to  the  man 
who  honestly  converted  such  property,  in  the  belief  that  it 
was  his  own,  if,  after  the  lapse  of  five  or  six  years,  he  should 
be  called  upon  to  pay  the  highest  market  value  it  had  attained 
during  that  time.  The  hardship  of  enforcing  this  rule  in  the 
case  of  stocks,  which  is  perhaps  property  ^f  the  most  unfixed 
value,  forced  the  court  of  appeals  in  New  York  to  repudiate 
the  rule,  after  it  had  been  partially  adopted  by  the  courts  of  that 
state.  See  Baker  v.  Drahe^  53  N.  Y.,  211;  Batik  v.  Bank, 
60  N.  Y.,  42. 

The  difficulties  and  injustice  of  the  rule  of  the  highest 
market  price  has  led  to  various  modifications  of  it  by  the 
courts  which  have  adopted  it;  some  courts  having  so  modified 
it  as  to  confine  it  to  the  highest  price  between  the  date  of 
conversion  and  the  commencement  of  the  action;  others  to 
the  time  of  commencement  of  the  action,  provided  the  action 
be  commenced  within  a  reasonable  time;  and  others  between 
the  time  of  conversion  and  the  time  of  trial,  provided  the 
action  be  commenced  within  a  reasonable  time.  In  Califor- 
nia, where  the  courts  had  been  holding  to  the  rule  of  the  high- 
est market  value,  in  the  case  of  Page  v.  FoBier^  39  Cal.,  412, 
when  under  this  rule  the  plaintiff  had  recovered  the  sum  of 
$25,763  for  a  quantity  of  hay  which,  when  taken  by  the  defend- 
ant, was  worth  only  the  sum  of  $2,500,  after  an  elaborate  dis- 
cussion of  the  case  and  reference  to  a  large  number  of  author- 
ities, the  court  finally  settled  down  upon  the  rule  that  the 
plaintiff  might  recover  the  highest  market  price  to  which  the 
property  might  attain  within  a  reasonable  time  after  the 
propertnf  had  been  taken^  with  interest  corriputed  from  the 
time  such  value  was  estim^ated  to  the  day  of  trial. 
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Mr.  Field,  in  his  work  upon  the  Law  of  Damages,  after  an 
examination  of  all  the  cases,  says:  ^'  The  rnle  of  yalnation  of 
the  property  at  the  time  of  the  conversion,  with  interest,  pre- 
vails in  Massachusetts,  where  there  is  no  claim  for  special  dam- 
ages; and  this  general  rnle  has  been  recognized  in  Pennsylvania, 
Kentucky,  Missouri,  "West  Virginia,  New  Hampshire,  Con- 
necticut, Maine,  Vermont,  Illinois,  Wisconsin,  Louisiana, 
Mississippi,  Nevada,  Florida,  Delaware,  Maryland,  Minnesota, 
New  York,  Texas  and  lowa.'^  Field  on  the  Law  of  Damages, 
629,  630,  and  cases  there  cited.  Sedgwick,  in  his  work  on 
Damages  (6th  ed.),  p.  591,  says:  "  On  principle  the  value  at 
the  time  of  the  conversion  should  control,  unless  the  plaintiff 
is  deprived  of  some  special  use  of  the  property  anticipated  by 
the  wrongdoer.'^  "  It  appears  to  me  that,  upon  principle,  un- 
less the  plaintiff  has  been  deprived  of  some  particular  use  of 
his  property  of  which  the  other  party  was  apprised,  and  which 
he  may  be  thus  said  to  have  directly  prevented,  the  rights  of 
the  parties  are  fixed  at  the  time  of  the  illegal  act,  be  it  refusal 
to  deliver  or  actual  conversion,  and  the  damages  should  be 
estimated  as  at  that  time.'' 

The  rule  as  above  stated  by  Sedgwick  has  not  only  been 
adopted  by  the  courts  of  the  several  states  above  mentioned, 
but  it  is  undoubtedly  now  the  rule  in  the  English  courts.  In 
the  case  of  France  v.  Oaudet  et  al.j  L.  R,  6  Q.  B.,  199,  decided 
in  1871,  it  was  held  that  in  an  action  for  the  conversion  of  a 
quantity  of  champagne  the  plaintiff  was  entitled  to  recover  the 
value  at  the  time  of  the  conversion,  with  interest,  and  that 
the  fact  that  he  had  made  a  bargain  to  sell  the  same  at  a  spec- 
ified price  to  a  solvent  customer,  was  evidence  of  its  value, 
there  being  no  other  in  the  market  of  the  same  quality  to  be 
procured  at  that  time.  Justice  Mellob,  wha  delivered  the 
opinion,  says:  ^^  We  are  of  the  opinon  that  the  true  rule  is  to 
ascertain  the  actual  value  of  the  goods  at  the  time  of  the  conver- 
sion, and  that  a  lona  fide  sale  having  been  made  to  a  solvent 
customer  at  24  shillings  per  dozen,  which  would  have  been 
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realized  had  the  plaintiff  been  able  to  obtain  delivery  from  the 
defendants,  the  champagne  bad,  owing  to  these  cirenmstances, 
acquired  an  actnal  value  c^  24  shillings  per  dozen;  and  we 
think  that,  in  the  present  case,  that  ought  to  be  the  measure 
applied;"  and  in  another  place  he  says:  "  The  conversion  con- 
sists in  withholding  from  another,  property  to  the  possession 
of  which  he  is  immediately  entitled,  and  the  cirenmstances 
which  affix  the  value  are  then  determined." 

The  rule  fixing  the  measure  of  damages  in  actions  for 
breaches  of  contract  for  the  delivery  of  chattels,  and  in  all 
actions  for  the  wrongful  and  unlawful  taking  of  chattels, 
whether  such  as  would  formerly  have  been  denominated  trea- 
pass  de  bonis  or  trover,  at  the  value  of  the  chattels  at  the  time 
when  delivery  ought  to  have  been  made,  or  at  the  taking  or 
conversion,  with  interest,  is  certainly  founded  upon  principle. 
It  harmonizes  with  the  rule  which  restricts  the  plaintiif  to 
compensation  for  his  loss,  and  is  as  just  and  equitable  as  any 
other  general  rule  which  the  courts  have  been  able  to  prescribe, 
and  has  greatly  the  advantage  of  certainty  over  all  others. 

"We  have  concluded,  therefore,  to  adhere  to  the  general  rule 
laid  down  by  this  court  in  the  cases  cited,  and  hold  that  in  all 
actions,  either  upon  contract  for  the  nondelivery  of  goods,  or 
for  the  tortious  taking  or  conversion  of  the  same,  ^^  unless,"  in 
the  language  of  Sedgwick,  above  quoted,  "  the  plaintiff  is  de- 
prived of  some  special  use  of  the  property  anticipated  by  the 
wrongdoer,"  and  in  the  absence  of  proof  of  circumstances 
which  would  entitle  the  plaintiff  to  recover  exemplary  or 
punitory  damages,  the  measure  of  damages  is,  Jirst^  the  value 
of  the  chattels  at  the  time  and  place  when  and  where  the  same 
should  have  been  delivered,  or  of  the  wrongful  taking  or  con- 
version,  with  interest  on  that  sum  to  the  date  of  trial;  second^ 
if  it  appears  that  the  defendant,  in  case  of  a  wrongful  taking 
or  conversion,  has  sold  the  chattels,  the  plaintiff  may,  at  his 
election,  recover  as  his  damages  the  amount  for  which  the 
same  were  sold,  with  interest  from  the  time  of  the  sale  to  the 
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day  of  trial;  thirds  if  it  appears  that  the  chattels  wrongfully 
taken  or  converted  are  still  in  the  possession  of  the  defendant 
at  the  time  of  the  trial,  the  plaintiff  may,  at  his  election,  re- 
cover the  present  value  of  the  same  at  the  place  where  the 
same  were  taken  or  converted,  in  the  form  they  were  in  when 
so  taken  or  converted. 

These  rules  will  prevent  the  defendant  from  making  profit 
out  of  his  own  wrong,  will  give  the  plaintiff  the  benefit  of  any 
advance  in  the  price  of  the  chattels  when  defendant  holds  pos- 
session of  the  same  at  the  time  of  the  trial,  and  on  the  whole 
will  be  much  more  equitable  than  the  rule  given  by  the  court 
below.  It  will  be  understood  that  we  do  not  intend  that  these 
rules  shall  apply  to  cases  which  come  under  the  provisions  of 
chapter  263,  Laws  of  1873,  now  section  4269,  R  S.  1878,  or 
under  the  provisions  of  any  other  statute  which  may  prescribe 
the  damages  which  may  be  recovered  in  a  given  case. 

The  evidence  is  not  suflSciently  clear  to  justify  this  court  in 
fixing  the  value  of  the  grain  and  hay  at  the  time  the  same 
were  converted  by  the  defendant,  and  we  are  unable,  therefore, 
to  direct  that  the  verdict  may  stand  for  the  balance,  if  the 
plaintiff  shall  remit  a  certain  amount  of  the  damages  recov- 
ered,  and  that  judgment  may  be  entered  for  such  balance;  but, 
as  there  seems  to  be  no  probable  defense  to  the  action,  it  will 
be  an  easy  matter  for  the  parties  to  agree  upon  the  damages 
which  the  plaintiff  will  be  entitled  to  recover  under  the  rule 
established  by  this  opinion,  and  thereby  avoid  the  necessity 
and  expense  of  a  new  trial;  and  we  must  leave  that  matter  to 
the  discretion  of  the  parties. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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C021TBIBUTOBY  NBOUGKircB:  (1)  Of  driver  of  private  conveyance,    (2) 
^  Slight  want  of  ordinary  care,''* 

1.  Contribatoiy  negligenoe  of  the  driver  of  a  private  conTeyance  in  which  a 

person  ia  voluntarily  riding  at  the  time  of  receiving  an  iig'uiy  from  a 
defective  highway,  is  impotable  to  the  person  so  ii^ored,  to  prevent  a 
recovery.  ^ 

2.  In  an  action  for  iigories  caused  by  negligence,  the  court,  after  charging 

that  "  slight  negligence  "  (which  means  in  the  law  a  want  of  extraor- 
dinary care)  would  not  prevent  a  recovery,  but  that  a  "want  of  ordinary 
care**  would  do  so,  if  it  ''contributed  in  any  material  degree  to  produce 
the  ii^ury,"  refused  to  charge  that  a  "slight  want  of  ordinary  care,** 
in  consequence  of  which  the  injury  occurred,  would  have  that  effect 
Held,  misleading  and  therefore  error. 

APPEAL  from  the  Circuit  Court  for  Walworth  Countj. 

Action  for  injuries  to  the  person  alleged  to  have  been  caused 
bj  a  defective  highway.  It  appeared  that  plaintiff  and  several 
other  persons,  at  the  time  of  the  accident,  were  riding  along 
the  highway  in  a  private  conveyance  drawn  by  a  horse  which 
was  driven  by  one  of  the  party;  and  defendant  sought  to 
show,  among  other  things,  that  the  accident  was  caused  by 
negligence  in  driving. 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff. 

The  cause  was  submitted  on  the  brief  of  Winana  <& 
MoElroy  and  Bennett  dk  Sale  for  the  appellant,  and  that  of 
Plmy  Norcroas  and  Caesoday  cfe  Carpenter  for  the  respond- 
ent. 

Obtok,  J.  The  injury  of  the  plaintiff  occurred  by  being 
thrown  from  a  conveyance  driven  and  managed  by  another, 
whose  negligenoe,  if  any  there  was,  must  be  imputed  to  her. 
Prideatm  et  nx.  v.  The  City  of  Mineral  Pointy  43  Wis.,  613. 
Such  negligence,  therefore,  was  a  very  material  question  in 
the  case,  and  should  have  been  very  clearly  and  fully  submitted 
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to  the  jury,  by  instructions  not  liable  to  any  doubt  or  uncer- 
tainty.  The  distinction  between  sUgM  neglige^ice  and  aUgkt 
vHxnt  of  ordinary  care  may  be  clear  enough  to  a  lawyer,  but 
not  so  clear  to  those  not  educated  in  the  law. 

If  slight  negligence  of  the  plaintiff  would  prevent  a  recovery, 
then  he  would  be  held  to  the  highest  degree  of  care,  when,  in 
law,  he  is  chargeable  only  with  the  exercise  of  ordinary  care, 
and  is  prevented  from  a  recovery  by  the  want  of  it  in  any 
degree,  however  slight  The  jury  were  properly  instructed 
that  slight  negligence  would  not  prevent  a  recovery,  and  the 
want  of  ordinary  care  would  do  so.  Cremerv.  Town  of  Port- 
landy  86  Wis.,  92;  Hammond  v.  Town  ofMvkwa^  40  Wis.,  35. 
But  the  learned  judge  omitted  to  qualify  this  general  instruc- 
tion with  the  word  slighJt^  leaving  it  to  be  inferred  that  the 
entire  absence  of  ordinary  care,  or  the  want  of  the  highest 
degree  of  ordinary  care  only,  would  prevent  a  recovery,  and 
at  the  same  time  added  the  qualification  that  such  neglect  to 
use  ordinary  care  "contributed  in  any  material  degree  to 
produce  the  injury." 

This  qualification  alone,  although  well  calculated  to  confuse 
the  jury,  and  liable  to  be  understood  as  meaning  that  such 
want  of  ordinary  care  must  be  something  greater  and  more 
material  than  slight  to  prevent  a  recovery,  might  not  be  strictly 
erroneous;  but  when  so  given  in  connection  ^ith  the  charge 
that  slight  negligence  of  the  plaintiff  would  not  prevent  a 
recovery,  and  with  the  omission  or  refusal  to  charge  distinctly 
and  unqualifiedly  that,  "if  the  jury  find  from  the  evidence 
that  Charles  E.  Wheelock  [the  driver],  on  the  occasion  in 
question,  failed  to  exercise  even  a  slight  want  of  ordinary  care, 
in  consequence  of  which  the  plaintiff  was  thrown  from  the 
wagon  and  was  injured,  then  the  plaintiff  is  not  entitled  to 
recover,''  then  it  is  quite  clear  that  this  qualification  misled 
the  jury  as  to  this  distinction  between  slight  negligence  and 
slight  want  of  ordinary  care.  We  think  the  instruction,  as 
asked  in  the  above  language,  should  have  been  given,  because 
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it  was  strictly  good  law,  and  becanse,  also,  no  equivalent 
instrnction  had  been  given  in  the  general  charge.  For  this 
refusal  to  so  charge,  under  the  circumstanoes,  we  think  the 
judgment  should  be  reversed. 

We  are  inclined  to  the  opinion,  after  a  careful  examination 
and  review  of  all  the  evidence,  that  Wheelock,  the  driver,  was 
guilty  of  a  want  of  ordinary  care  in  driving  and  managing 
the  wagon  at  the  time  and  place,  and  under  the  circum- 
stances. 

The  speed  with  which  he  drove  the  team  over  the  hill  and 
down  the  declivity  to  the  defect  in  the  highway  which  caused 
the  wagon  to  upset,  when  he  had  long  known  of  this  defect, 
is  a  strong  circumstance  in  support  of  such  opinion;  but  we 
do  not  reverse  the  judgment  upon  that  ground,  and  we  leave 
the  plaintiff  to  proceed  further  as  she  may  be  advised.  Moos 
v.ThsC.ib  iT.  W.  R'y  Co.,  41  Wis.,  60. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
I'cversed,  with  costs,  and  the  cause  remanded  for  a  new  trial. 


Whtte  vs.  Hale. 
(1)  Contract  orUnif   (2)  Right  to  costs  in  circuit  court. 

1.  An  action  for  damages  for  bteadi  of  wananiy  where  the  complamt  eon- 

tains  no  charge  of  fraud  or  deceit,  is  an  action  on  contract,  and  not  one 
sounding  in  tort 

2.  Where,  in  such  an  action,  brought  in  the  circuit  court,  plaintiff  clfdms  over 

$200  damages  and  recovers  less  than  $50,  he  may  recover  taxable  costs  at 
the  discretion  of  the  court.    Subd.  7,  sec.  2918,  B.  S. 

APPEAL  from  the  Circuit  Court  for  Hactne  County. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  warranty.  The  complaint  (duly  verified)  avers  that, 
"  the  plaintiff  wishing  to  buy,  and  the  defendant  offering  to 
sell  this  plaintiff  a  certain  horse,  warranted  and  represented 
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said  horse  to  be  all  right,  sound,  kind  and  true  and  gentle, 
and  quiet  in  harness,  and  good  every  waj  to  work  and  use; " 
that  the  plaintiff,  ^  relying  upon  said  warranty  and  represen- 
tations, then  and  there  purchased  said  horse,  and  paid  the 
defendant  his  note  therefor,"  for  $115  with  interest;  that,  ^^at 
the  time  of  said  warranty  and  ssde,  the  horse  was  unsound, 
unkind  and  untrue,  and  balky  and  restive,  and  ungovernable 
in  harness,  and  had  a  disease  of  his  limbs,  was  lame  and  had 
been  foundered,  was  unable  to  work,  and  of  no  use  whatever, 
and  utterly  worthless,  and  was  in  fact  not  worth  anything  or 
any  sum  whatever,  and  the  whole  price  paid  less  than  the  de- 
fendant represented  and  warranted  him ;  and  that  said  horse  still 
so  remains."  Special  damages  in  the  sum  of  $250  are  alleged, 
and  judgment  for  $350  is  demanded.  The  answer  denies  the 
warranty. 

Upon  trial  of  the  cause,  the  jury  found  for  the  plaintiff,  and 
assessed  his  damages  at  $45.97.  The  clerk  thereupon  taxed 
the  costs  in  favor  of  the  plaintiff,  and  refused  to  tax  defend- 
ant's costs.  On  appeal,  the  court  affirmed  the  taxation,  and 
gave  judgment  for  the  plaintiff  for  the  damages  assessed  by 
the  jury  and  full  costs.  If  plaintiff  is  entitled  to  costs,  it  is 
conceded  that  they  are  taxed  at  the  true  amount 

The  defendant  appealed  from  that  part  of  the  judgment 
which  awarded  costs  to  the  plaintiff. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.  V.  r.  Platto. 

J.  T.  FisJi^  for  respondent. 

Lyon,  J.  The  learned  counsel  for  the  defendant  assumes 
that  the  action  sounds  in  tort,  and  that  the  defendant  is  enti- 
tled to  costs  under  section  2920  and  subdivision  5  of  section 
2918,  B.  S.  Were  this  an  action  of  tort,  his  position  would 
be  correct  But  it  is  not  such  an  action.  Although  the  com- 
plaint seems  to  have  been  originally  drawn  charging  a  fraud- 
ulent warranty,  it  has  been  amended  by  striking  out  everything 
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which  tends  to  charge  fraud  or  deceit;  and  as  it  now  stands  it 
states  a  cause  of  action  ex  contractu,  and  not  ex  ddicto.  The 
action  being  upon  contract,  the  demand  in  the  complaint  ex- 
ceeding $100,  and  the  complaint  being  duly  verified,  the  case 
is  ruled  by  subdivision  7  of  section  2918,  which,  in  a  case  like 
this,  gives  the  plaintiff  such  costs  as  the  court  in  its  discretion 
maj  allow.  In  the  exercise  of  that  discretion  the  circuit  court 
has  given  the  plaintiff  full  costs. 

The  testimony  has  not  been  preserved,  and  there  is  nothing 
in  the  record  which  authorizes  us  to  say  that  the  allowance  of 
such  costs  was  an  abuse  of  discretion;  hence  we  cannot  dis- 
turb the  judgment    See  Powe^*  v.  Rockwell^  39  Wis.,  585. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Ltnes  and  another  vs.  Eldbed. 
Chakgb  of  Venue, /<>r  convenience  of  unlnesses,  etc. 

The  determination  of  a  motion  for  a  change  in  the  place  of  trial,  to  promote 
**the  convenience  of  witnesses  and  the  ends  of  justice/*  rests  largdy  in 
the  discretion  of  the  circuit  court;  and  in  this  case  no  sufficient  reason 
appears  for  leversing  an  order  denying  such  a  motion. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  cause  was  submitted  for  the  appellants  on  briefs  of  W. 
JI.  Webster.  For  the  respondent,  there  were  briefs  by  Jen- 
kinsj  Elliott  <&  Winkler^  and  oral  argument  by  Mr.  Winkler. 

Cole,  J.  This  is  an  appeal  from  an  order  denying  an  appli- 
cation to  change  the  place  of  trial  of  this  action  from  Mil- 
waukee to  Oconto  county,  on  the  ground  that  the  convenience 
of  witnesses  and  the  ends  of  justice  would  be  promoted  by  the 
change.  A  motion  for  a  change  on  this  ground  was  first  made 
in  March,  1878,  when  the  motion  was  denied,  but  without 
prejudice  to  the  plaintiffs*  right  to  renew  it  In  October  fol- 
lowing the  motion  was  renewed,  when  it  was  denied,  ^^on  the 
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ground  of  laches  in  the  plaintiffs  in  not  moving  sooner,  npon 
defendant  filing  with  the  clerk  of  this  court  the  stipulation 
offered  relative  to  the  defendant  paying  the  fees  of  plaintiffs' 
witnesses  mentioned  in  the  affidavit  of  plaintiffs  used  on  said 
motion.'' 

The  affidavits  upon  which  the  respeetive  motions  were 
founded,  state  essentially  the  same  grounds  for  the  change. 
In  opposition  to  the  last  motion  the  defendant  filed  his  affida- 
vit, wherein  he  states  that  several  witnesses,  whose  names  are 
mentioned,  were  necessary  and  material  witnesses,  without 
whose  testimony  he  could  not  safely  proceed  to  trial;  "  that 
all  of  said  witnesses  are  ready  and  willing  to  attend  the  trial 
of  the  cause  in  Milwaukee  county;  and  that  the  defendant 
intends  to  procure  their  attendance; "  further,  that  he  could 
not  obtain  a  fair  and  impartial  trial  of  the  cause  in  Oconto 
coun^,  for  reasons  which  he  gives. 

We  have  thus  alluded  to  the  various  proceedings  in  tliis  case 
for  the  purpose  of  showing  that  we  would  not  be  justified  by 
anything  appearing  in  the  record,  in  reversing  the  order,  even 
if  we  thought  that  the  court  below  denied  the  change  for  a 
wrong  reason.  We  are  by  no  means  clear  that  the  second 
motion  was  not  properly  denied  on  account  of  the  plaintiffs' 
delay  in  making  it  But  we  shall  not  go  into  that  question. 
It  is  sufficient  to  say  that  the  granting  or  denying  of  the  mo- 
tion was  a  matter  resting  largely  in  the  discretion  of  the  court 
below,  and  we  cannot  say  that  that  discretion  was  abused  under 
the  circumstances.  We  attach  no  importance  to  the  stipula- 
tion relative  to  paying  the  expenses  of  securing  the  attendance 
of  plaintiffs'  witnesses,  upon  which  the  court  below  seems  to 
have  laid  some  stress. 

The  learned  counsel  for  the  defendant  insisted  that  the  order 
was  not  appealable.  Without,  however,  discussing  the  point 
at  this  time,  we  remark  that  appeals  from  such  orders  have 
heretofore  been  entertained  without  question. 

By  the  Cov/rt. — The  order  of  the  circuit  court  is  affirmed. 
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GUTWILLIQ  vs.   StUMES. 

Promissory  Notes  :  (1)  Rights  of  indorsee  as  against  subsequent  acts  and 
declarations  of  indorser:  Evidence:  Presumption  as  to  date  of  indorse- 
ment, 

Appsal  to  Supremb  Court.    (2)  Waiver  of  right  to  a  new  trial. 

1.  In  an  action  npon  two  promissory  notes,  by  a  second  indorsee,  after  the 
notes,  duly  indorsed,  had  been  pat  in  eridenoe,  the  evidence  for  defend- 
ant was,  that  after  one  of  the  notes  fell  due,  and  befcHe  matority  of  the 
other,  the  payees  attended  a  meeting  of  the  maker  *s  creditors  to  consider 
the  question  of  a  compromise,  and  stated  the  amount  of  their  claim,  in- 
cluding the  notes  in  question;  that  several  days  afterwards  a  compromise 
in  writing  was  signed  by  said  payees  and  other  creditors,  by  which  they 
agreed  to  take  foriy  per  oent  in  discharge  of  their  claims,  in  case  all  the 
creditors  should  sign  the  agreement;  bat  said  payees  did  not  at  that 
time  state  the  amount  of  their  claims.  One  of  the  payees  then  testified 
for  plaintiff,  that  they  sold  and  delivered  the  notes  to  the  first  indorseo 
one  or  two  days  before  the  date  ol  the  written  compromise,  for  abont  70 
per  cent,  of  their  face.  There  was  no  evidence  that  such  payees  had 
agreed  with  the  other  creditors,  or  with  defendant,  to  sign  the  compro- 
mise, before  they  actually  signed  it.    Held, 

(1)  That  independently  of  the  evidence,  the  presumption  vras  that  the 
notes  were  negotiated  b^ore  due. 

(2)  That  the  compromise  signed  by  the  payees  4i\/ter  negotiating  the 
notes  did  not  affect  the  rights  of  the  purchaser  or  his  indorsee. 

(3)  That  subsequent  declarations  of  the  payees  that  they  held  the 
notes  at  the  time  of  signing  the  compromise,  woald  not  be  admissiUe  in 
evidence  against  pl^tiff. 

(4)  That  the  failare  of  the  payees  to  disclose  the  &ct  that  they  had  ne- 
gotiated said  notes,  at  the  time  of  ligning  the  compronuse,  did  not  throw 
upon  plaintiff  the  burden  of  showing  that  he  purchased  in  good  faith 
and  for  value;  such  notes  being  valid  against  defendant  for  their  full 
amount  even  in  the  hands  of  the  payees,  at  the  date  of  their  negoti- 
ation. 

[(5)  That  an  oral  agreement  by  the  payees,  before  the  negotiation  of 
the  notes,  to  sign  the  compromise  of  their  entire  daim,  including  such 
notes  (if  made,  and  if  binding  in  law),  would  not  have  defeated  plaint- 
iff's light  to  recover  the  whole  amount  of  the  note  negotiated  b^ore 
maturity,  without  knowledge  on  his  part  of  soch  agreement;  nor  would 
it  have  thrown  npon  him  the  harden  of  proving  the  absence  of  such 
knowledge.] 
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(6)  That  upon  the  eTidence  plaintiff  was  entitied  to  recover  the  full 
amoant  of  both  notes. 
2.  When  a  motion  for  a  new  trial  has  been  granted,  the  moring  party  may 
waive  his  right  under  the  order,  without  prejudice  to  his  right  to  appeal 
from  the  judgment  afterwards  entered. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylob: 

"  This  action  was  brought  to  recover  the  amount  due  upon 
two  promissory  notes  given  by  the  defendant  to  Heller,  Bro. 
&  Co.  or  order,  both  dated  August  14, 1877,  for  $271  each; 
one  payable  in  forty  days,  and  one  in  sixty  days  after  date. 
Plaintiff  introduced  the  notes  in  evidence,  duly  indorsed  by 
the  payee  and  one  L.  M.  Kohn,  and  rested  his  case. 

"The  defendant,  as  a  defense  to  the  action,  was  permitted 
to  show  that  he  made  a  compromise  with  his  creditors  by 
which  they  all  agreed  to  take  forty  cents  on  the  dollar  of  the 
amount  of  their  claims,  to  be  paid  in  thirty  days  after  the  date 
of  the  compromise;  that  the  compromise  was  in  writing,  and 
signed  by  all  the  creditors,  including  Heller,  Bro.  &  Co. 
(except  L.  M.  Kohn  and  the  plaintiff,  if  they  or  either  of 
them  were  creditors  at  the  date  of  the  compromise).  The 
date  of  the  compromise  was  October  13,  1877.  Heller, 
Bro.  &  Co.  placed  no  amount  opposite  their  signature. 
There  was  evidence  that  Simon  Heller,  of  the  firm  of  Heller, 
Bro.  &  Co.,  was  at  a  meeting  of  the  creditor3  of  Stxcmee  sev- 
eral days  before  the  13th  of  October,  1877.  At  this  meet- 
ing Heller  claimed  that  they  were  creditors  of  Stumes  for 
something  over  $700,  and  the  notes  in  question  constituted 
a  part  of  said  amount.  When  afterwards  asked  why  he  did 
not  put  down  the  amount  of  his  claim,  he  stated  that  he  did 
not  care  to  have  it  advertised  all  over  town  how  much  Stumes 
owed  him,  or  any  one  else  who  had  failed.  There  does  not 
appear  to  be  any  evidence  that  Heller  said  he  was  a  creditor  to 
the  amount  of  $700  or  more  at  the  time  he  signed  the  corn- 
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promise  paper.  The  compromise  paper  was  conditioned  that 
it  should  not  be  binding  unless  signed  by  all  the  creditors. 

"All  the  evidence  on  the  part  of  the  defendant  was  received 
under  objection,  and  when  the  defendant  closed,  the  plaintiff 
moved  to  strike  out  the  testimony  on  the  part  of  the  defend- 
ant, on  the  ground  that  it  did  not  make  out,  or  tend  to  make 
out,  a  defense  to  the  plaintiff's  action.  The  motion  was 
denied,  and  the  plaintiff  excepted. 

"  Simon  Heller  was  then  sworn  on  the  part  of  the  plaintiff, 
and  testified  that  he  sold  and  delivered  the  notes  in  question 
to  L.  M.  Kohn,  on  the  twelfth  of  October,  1877;  that  the  con- 
sideration for  the  sale  was  $375;  that  the  compromise  paper 
was  first  handed  to  them  for  signature  two  days  after  the 
sale,  and  one  day  after  the  notes  were  delivered  to  Kohn;  and 
that  at  the  time  he  signed  the  compromise  paper  Stumea 
owed  them  about  $200,  the  amount  of  book  account.  Heller 
swore  that  he  did  not  attend  the  meeting  of  creditors  when 
any  agreement  was  made  as  to  compromise;  that  he  came  to 
the  meeting,  but  went  away  before  anything  was  done,  aiid 
did  not  know  that  it  was  proposed  to  compromise  at  forty 
cents  on  the  dollar.  The  defendant  also  proved  that  he  had 
tendered  Heller,  Bro.  &  Co.  forty  cents  on  the  dollar  for  his 
whole  claim,  including  these  notes. 

"Under  the  instructions  of  the  court,  the  jury  returned  a 
verdict  for  the  plaintiff,  for  $216.82." 

From  a  judgment  on  the  verdict,  plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  briefs  of 
Carpenter  <fe  Smiths. 

For  the  respondent,  there  was  a  brief  by  Jenkine^  JSUiottdb 
Winkler  J  and  oral  argument  by  Mr.  Wifikler. 

Tatlob,  J.  "We  are  of  the  opinion  that  the  verdict  is  en- 
tirely unsupported  by  the  evidence  given  on  the  trial.  We 
find  no  evidence  of  any  agreement  made  by  Heller,  firo.  & 
Go.  either  with  Sturnee  or  the  other  creditors  to  sign  the  com- 
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promise  paper,  until  he  signed  the  same;  nor  is  there  any  evi- 
dence that  when  they  signed  it,  they  declared  that  they  were 
creditors  to  the  amount  of  $700. 

All  the  evidence,  presumptive  and  direct,  relating  to  the 
time  when  the  notes  wore  transferred  to  Kohn,  shows  that  they 
were  transferred  before  the  compromise  papers  were  signed. 
The  presumption  of  law  arising  from  the  mere  production  of 
the  notes  is,  that  they  were  both  negotiated  before  they  be- 
came due;  and  the  positive  proof  shows  that  one  was  nego- 
tiated after  it  was  due,  and  the  other  before.  As  the  evidence 
does  not  show  that  Heller,  Bro.  &  Co.  had  made  any  agree- 
ment to  sign  the  compromise  papers  until  after  the  notes  were 
both  sold,  the  signature  of  such  agreement  after  the  sale  was 
made  could  not  affect  the  rights  of  the  purchaser,  even  as  to 
the  note  that  was  past  due,  and  no  act  or  declaration  of  Hel- 
ler, Bro.  &  Co.,  after  the  notes  appear  to  have  been  transferred 
to  Kohn,  could  in  any  way  change  the  rights  of  Kohn  or  his 
indorsee.  If  the  jury  were  justified  in  disbelieving  the  evi- 
dence of  Heller,  I  cannot  see  that  the  presumption  of  the  law, 
that  the  notes  were  transferred  before  they  became  due,  was 
overcome  in  any  way  by  the  evidence  of  the  witness  Heller; 
and,  neither  Kohn  nor  GtUwUlig  having  signed  such  com- 
promise, they  are  not  bound  by  it,  and  are  entitled  to  recover 
the  whole  amount  due  on  the  notes,  unless  it  can  be  shown 
that  the  plaintiff  holds  the  notes  as  a  mere  trustee  for  the 
firm  of  Heller,  Bro.  &  Co. 

When  the  plaintiff  had  made  out  a  presumptive  right  to 
recover,  upon  the  production  of  the  notes  in  court,  properly 
indorsed,  no  mere  declaration  or  admission  of  Heller  not  made 
as  a  witness  in  the  trial  could  destroy  such  right  In  order, 
therefore,  to  destroy  the  plaintiff's  right  to  recover,  it  was 
incumbent  on  the  defendant  to  show,  by  affirmative  proof, 
that  the  notes  were  not  sold  and  transferred  by  Heller,  Bro.  & 
Co.  before  the  signature  by  them  of  the  compromise  paper; 
and  proof  that  Heller,  Bro.  &  Co.  had  stated  or  admitted  that 
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they  held  these  notes  at  the  time  of  the  signature  of  the  com- 
promise paper  conld  not  be  admitted  as  evidence  of  the  fact 
against  the  plaintiffs. 

Upon  the  evidence,  as  it  stood  when  the  defendant  rested 
his  defense,  the  plaintiff  was  clearlj  entitled  to  ask  the  conrt 
to  direct  a  verdict  in  his  favor  for  the  amount  of  both  notes. 
The  defendant  had  not,  as  I  understand  the  evidence,  shown 
that  Heller,  Bro.  &  Co.  had  agreed  to  sign  the  compromise 
papers  for  the  whole  amount  of  their  claims,  including  the 
notes,  nor  that  they  held  the  notes  when  they  did  in  fact  sign 
the  same.  The  defendant  knew  their  signature  was  not  ac- 
companied with  a  statement  of  the  sum  they  then  claimed  as 
due  them;  and  the  only  bad  faith  which  could  be  attributed 
to  them  was,  that  they  concealed  the  fact  that  they  had  in  fact 
parted  with  the  notes.  This  fact  did  not,  we  think,  change 
the  burden  of  proof,  and  require  the  plaintiff  to  show  that  he 
purchased  the  notes  in  good  faith  and  for  a  valuable  consid- 
eration. 

The  notes,  having  been  transferred  to  Kohn  before  Heller 
Bros,  signed  the  compromise  papers,  and  before  they  had 
made  any  agreement  to  sign,  were,  at  the  time  of  the  trans- 
fer, and  in  the  hands  of  Heller,  Bro.  &  Co.,  valid  notes  against 
the  defendant  for  their  full  amount;  the  payees  could  have 
maintained  an  action  upon  them  for  the  full  amount  thereof; 
and  nothing  which  appears  to  have  been  done  by  them  up  to 
that  time  would  have  defeated  such  action.  Having  trans- 
ferred the  notes  whilst  the  rights  of  the  payees  were  in  no 
way  impaired  by  anything  then  done  by  them,  the  indorsee 
took  them  with  such  right  of  recovery  unimpaired,  and  noth- 
ing^ thereafter  said  or  done  by  the  payees  could  impair  such 
right.  But,  had  it  been  proved  that  Heller,  Bro.  &  Co.  had 
agreed  orally  with  the  other  creditors  to  sign  the  compromise 
papers  for  their  entire  claim,  including  the  notes,  and  had 
afterwards  signed  the  compromise  agreement  in  the  manner 
they  did,  such  oral  agreement  on  the  part  of  the  payees,  ad- 
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mitting  the  same  to  be  binding  in  law  npon  them,  wonld  not 
defeat  the  plaintiff'd  right  of  action  for  the  whole  amount  of 
the  note  which  was  not  dae  at  the  time  the  same  was  trans- 
ferred to  him  or  his  immediate  indorser,  unless  knowledge  of 
such  agreement  had  been  brought  home  to  him  at  or  before 
the  time  he  took  transfer  of  the  note;  nor  do  we  think  that 
such  evidence  would  be  sufficient  to  cast  the  burden  of  proof 
upon  the  plaintiff,  of  showing  that  he  had  no  notice  of  such 
agreement  at  the  time  he  purchased  the  note.  Reeoe  v.  Ins. 
Co.y  39  Wis.,  620;  Catlirv  v.  Hansen^  1  Duer,  310;  Eart  v. 
Potter^  4  Duer,  438;  Rosa  v.  Bedelly  5  Duer,  462;  Kelley  v, 
Whitney,  45  Wis.,  110-117;  Stevenson  v.  O'Neal,  71  111., 
314;  Howry  v.  Ejppinger,  34  Mich.,  29-33;  Croft  v.  Buneter, 
9  Wis.,  504;  Collins  v.  Gilbert,  94  U.  S.,  753-760,  761. 

As  the  whole  evidence  in  this  case  shows  that,  at  the  time 
the  notes  were  transferred  to  the  plaintiff's  immediate  iD- 
dorser,  they  were  valid  and  existing  claims  for  the  full  amount 
due  and  to  become  due  upon  them,  we  do  not  think  the  trans- 
fer of  them  was  such  a  fraud  upon  either  the  maker  or  the 
other  creditors  of  the  maker,  as  should  change  the  burden  of 
proof,  and  require  the  plaintiff  to  show  affirmatively,  by  posi- 
tive proof,  that  he  purchased  them  in  the  usual  coarse  of  trade, 
for  a  valuable  consideration. 

In  order  to  cast  the  burden  of  proof  upon  the  holder  of  a 
promissory  note,  of  showing  that  he  paid  value  therefor,  it  is 
necessary  that  the  defendant  should  show  tliat  the  note  or  bill 
is  founded  in  fraud,  or  was  fraudulently  put  in  circulation. 
See  cases  above  cited,  and  Smith  v.  Braine,  16  Ad.  &  E.,  N. 
S.,  250;  Bailey  v.  Bidwell,  13  M.  &  W.,  73;  Fitch  v.  Jones, 
5  El.  &  Bl.,  238;  Earvey  v.  Towers,  6  Exch.,  660;  Eall  v. 
Featherstone,  3  Hurl.  &  Nor.,  284;  Mills  v.  Barber,  1  M.  & 
W.,  432;  Tucker  v.  Morrill,  1  Allen,  528;  Sistermwis  v. 
Field,  9  Gray,  331;  Brush  v.  Scribner,  11  Conn.,  390;  Smith 
V.  Sack  Co.,  11  Wall.,  139-147;  JSToxon  v.  Be  Wolf,  10  Gray, 
343-847;  Ba/ngerv.  Cary,  1  Met.,  369-373. 
VoL.XLVII.-27 


Digitized  by 


Google 


434         SUPEEME  COUBT  OF  WISCONSIN, 

Gatvrillig  ys.  Stamea. 

Upon  the  whole  evidence  in  the  case,  we  think  the  plaintiff 
was  entitled  to  judgment  for  the  face  of  the  notes,  and  that 
the  court  erred  in  not  directing  a  judgment  for  the  plaintiff 
when  the  defendant  rested  his  case,  and  in  refusing  the  in- 
structions asked  by  the  plaintiff  when  the  case  was  finally 
submitted  to  the  jury. 

It  is  urged  that  the  appeal  in  this  case  should  be  dismissed 
because  the  plaintiff  made  a  motion  in  the  court  below  for  a 
new  trial,  the  court  granted  the  motion  and  ordered  a  new 
trial  upon  the  payment  of  ten  dollars  costs,  and  the  plaint- 
iff declined  to  pay  the  costs  imposed,  and  thereupon  judgment 
was  rendered  upon  the  verdict,  and  the  plaintiff  appealed  to 
this  court  It  is  urged  that,  as  the  only  relief  which  the  plaint- 
iff can  get  in  this  court  is  a  reversal  of  the  judgment  and  a 
new  trial,  he  should  not  be  permitted  to  appeal  from  the  judg- 
ment when  the  court  below  sets  aside  the  verdict  and  grants  a 
new  trial.  "Without  determining  the  question  whether  a  party 
is  justified  in  refusing  to  take  the  benefit  of  his  motion  because 
it  is  granted  upon  terms  which  he  deems  unjust,  we  are  dis- 
posed to  hold  that,  as  a  rule  of  practice,  the  party  moving  for  a 
new  trial  miiy,  after  the  same  is  granted,  waive  his  motion  with- 
out prejudice  to  his  right  of  appeal  from  the  judgment,  if  one 
be  thereafter  entered  in  the  action.  It  may  be  for  his  interest 
that  the  questions  in  the  case  should  be  settled  by  this  court 
before  a  new  trial  is  had,  as  the  settlement  of  the  law  of  the 
case  might  do  away  with  the  necessity  of  a  new  trial  altogether, 
or  at  least  relieve  the  parties  from  the  cost  of  litigating  ques- 
tions which  it  might  otherwise  be  deemed  necessary  to  litigate 
upon  such  new  trial. 

We  are  unable  to  see  that  any  great  evil  can  result  from 
permitting  the  party  moving  for  a  new  trial  to  waive  the  bene- 
fits of  his  motion;  and  when  he  does  so,  and  judgment  is 
entered  upon  the  verdict,  such  waiver  is  certainly  no  bar  to 
his  right  to  appeal  to  this  court  from  the  judgment  so  entered, 
in  order  to  review  any  errors  which  may  have  been  committed 
upon  the  trial. 
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By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Baohmann  vs.  The  Crrr  of  Milwaukee.      Vogkl  vs.  The 
Sake.    Stbinaueb  vs.  The  Same. 

CiiANOB  OF  Venue,  for  prejudice  of  the  judge. 

1.  An  affidavit  merely  in  the  words  of  the  statute  (R.  S.,  sec.  2625),  that  t^e 
party  making  it  **  has  reason  to  believe,  and  does  believe,  that  he  can- 
not have  a  tak  \jnaX  of  the  action  on  account  of  the  prejudice  of  the 
judge  *'  (naming  him),  entitles  such  party  to  a  change  of  the  place  of 
trial. 

[2.  Whether  peijury  can  be  assigned  upon  such  an  affidavit,  qucere;  but  at 
least  on  assignment  of  peijury  cannot  be  laid  upon  traverse  of  the  fact 
of  pr^udice.] 

APPEALS  from  the  County  Court  of  Milwaukee  County. 

While  these  actions  were  pending  in  the  circmt  court  for 
Milwaukee  county,  the  plainti£f  in  each  case  procured  a  change 
of  venue  to  the  county  court  of  the  same  county,  upon  an  ex 
parte  application  and  an  affidavit  of  the  prejudice  of  the  cir- 
cuit judge.  By  the  form  of  the  affidavit,  the  plaintiff  in  each 
case  declares  ^^  that  he  has  good  reason  to  believe,  and  does  be- 
lieve, that  he  cannot  have  a  fair  trial  of  said  action  in  this 
court,  on  account  of  the  prejudice  of  the  Hon.  David  "W.  Small, 
judge  of  this  court"  Thereupon  the  defendant  city  appeared 
in  the  county  court  specially  for  the  purpose,  and  moved  in 
each  case  that  the  action  be  remanded  to  the  circuit  court,  on 
the  ground  that  said  affidavit  did  not  state  facts  sufficient  to 
authorize  the  making  of  the  order  of  the  circuit  court  for  a 
change  of  venue.  From  an  order  in  each  case  denying  such 
motion,  the  defendant  appealed. 

The  appeals  were  submitted  on  the  brief  of  D.  H.  Johnson^ 
City  Attorney,  for  the  appellant,  and  that  of  Jenkins^  Elliott 
dh  Winkler  for  the  respondents. 
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Btak,  0.  J.  The  afSdavit  to  change  the  venue  in  each  of 
these  cases  follows  the  statute,  coald  not  properly  do  other- 
wise, and  is  safScient  The  venue  is  to  be  changed,  not  upon 
the  &ct  of  the  judge's  prejudice,  but  upon  the  imputation  of 
it  Van  Slyke  v.  Ins.  Co.,  39  Wis.,  390.  And  the  statute,  as 
it  now  stands,  appeals  to  the  conscience  of  the  party  for  a  rea- 
sonable apprehension,  not  for  the  truth  of  the  fact  on  which 
the  apprehension  rests.  It  goes  upon  a  statement  of  belief, 
not  of  fact,  save  in  so  far  as  belief  may  be  a  fact;  upon  asser- 
tion that  the  party  has  reason  to  believe  and  does  believe  that 
he  cannot  receive  a  fair  trial  on  account  of  the  judge's  preju- 
dice, not  upon  averment  of  the  prejudice  itself.  Carpenter  v. 
Shepardson^  43  Wis.,  406. 

It  may  be  that  perjury  could  not  be  well  assigned  on  the  affi- 
davit. If  so,  the  fault  is  in  the  statute,  not  in  the  affidavit 
which  the  statute  prescribes.  Certainly,  an  assignment  of  per- 
jury could  not  be  laid  upon  traverse  of  the  fact  of  prejudice; 
and  the  brief  of  the  learned  counsel  for  the  appellant  is  rather 
a  criticism  on  the  statute,  than  an  argument  of  the  insufficiency 
of  the  statutory  affidavit  to  support  the  change  of  venue. 

By  th^  Court. — The  order  appealed  from  in  each  of  these 
cases  is  affirmed. 


The  State  ex  rel.  The  Northwestern  Union  Railway  Com- 
pany vs.  Small,  Circuit  Judge,  etc. 

Mandamus.    Return  to  alternative  unit  comtmed, 

A  petition  for  a  mandamus  to  compel  a  circuit  judge  to  make  a  further 
return  on  appeal,  alleged  that  the  petitioner  took  oral  exceptions,  on  the 
trial,  to  the  failure  of  the  court  to  give  certain  instructions  prayed  by 
him.  The  judge*s  return  to  the  alternative  mandamita  states  that  he 
rq'ected  the  instructions,  substituting  his  own  general  diarge,  *'  to  which 
action  of  the  court  no  exception  was  taken,**  and  further,  that  the  biU  of 
exceptions  signed  "fully  and  fairly  statas  all  the  facts  attending  the 
trial,  to  the  best  of  his  knowledge,  belief  and  remembrance."  Held,  not 
evasive,  but  a  satis&u^iy  return,  fimd  condusive  upon  this  court. 
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PETITION  for  a  Writ  of  JUandamiM. 

On  the  relator^s  petition,  an  alternative  writ  of  mandamus 
issned  from  this  court  addressed  to  David  W.  Smallj  Judge 
of  the  Second  Judicial  Oircuit,  commanding  him  to  resettle 
the  bill  of  exceptions  in  the  case  of  Diedrich  v.  The  North- 
western Union  Railway  Company  (in  which  an  appeal  had 
been  taken  bj  the  defendant  company),  by  inserting  the  de- 
fendant's exceptions  to  the  refusals  of  said  judge  to  give  certain 
instructions  requested  by  the  defendant,  etc  The  respondent 
having  made  return  to  the  alternative  writ,  the  relator  moved 
that  he  be  required  to  make  a  further  return,  upon  grounds 
sufficiently  stated  in  the  opinion. 

L.  8.  Dixon^  for  the  motion. 

F.  W,  Cotzhavseuj  contra, 

Ryan,  C.  J.  Some  criticism  was  made  on  the  failure  of  the 
learned  circuit  judge's  return  to  the  alternative  writ,  to  meet 
immaterial  statements  in  the  relator's  petition.  Of  these  it  is 
needless  to  take  any  notice. 

The  gravamen  of  the  learned  counsel's  argument 'for  a 
further  return  is,  that  the  learned  circuit  judge  does  not  ex- 
plicitly deny  a  material  averment  of  the  petition,  that  the 
relator's  counsel  took  oral  exceptions  to  the  failure  of  the  cir- 
cuit court  to  give  certain  instructions  prayed  for  the  relator. 
The  argument  appears  to  rest  more  upon  verbal  criticism  of  a 
particular  passage  in  the  return,  than  upon  a  fair  construction 
of  the  whole. 

The  learned  judge  returns  that  he  rejected  the  instructions, 
substituting  his  own  general  charge,  ^^  to  which  action  of  the 
court,  no  exception  was  taken."  It  is  said  that  this  state- 
ment is  evasive.  It  is  the  action  of  the  circuit  court  in  giving 
or  refusing  an  instruction,  to  which  exception  lies.  It  ap- 
pears that  no  exception  was  taken  to  the  charge  actually  given 
to  the  jury.  If  the  learned  cir«5uit  judge  had  returned  that  he 
rejected  an  instruction  prayed  by  the  relator,  substituting  his 
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own  charge,  to  which  action  of  the  court  the  relator  excepted, 
this  court  could  have  no  difficulty  in  issuing  a  peremptory 
writ  to  sign  the  exception.  In  either  case  this  court  owes  too 
much  respect  to  the  circuit  judges  of  the  state  to  attribute  to 
any  of  them  evasion  in  the  discharge  of  judicial  duty  upon 
a  mere  play  upon  words. 

.  But  whatever  doubt  acute  verbal  criticism  could  throw  upon 
this  passage  in  the  return,  is  completely  removed  by  the  sub- 
sequent statement  of  the  learned  judge,  that  the  bill  of  ex- 
ceptions signed  ^^  fully  and  fairly  states  all  the  facts  attending 
the  trial,  to  the  best  of  his  knowledge,  belief  and  remem- 
brance." 

Taken  together,  the  two  averments  in  the  return  are  satis- 
factory to  this  court,  and  conclusive  upon  it 

By  the  Court. — Motion  for  further  return  denied. 


The  State  ex  rel.  Softhmayd  vs.  Spooneb,  Commissioner  of 

Insurance. 

Insubancb  Compakies.    (1)  Duty  of  Commissioner  of  Insurance.    (2) 
When  license  €f  foreign  inswance  company  to  he  revoked, 

1.  It  is  not  the  daty  q£  the  commissioner  of  insurance  to  prosecute  insurance 
companies  or  their  agents  for  penalties  incurred  by  them  under  section 
1974,  R.  S. 
2.  Said  section  1974  provides  that  no  corporation  doing  insurance  business 
in  this  state,  against  which  a  final  judgment  shall  have  been  recorded  in 
any  court  of  this  state,  shall,  after  sixty  days  from  the  rendition  of  such 
judgment,  and  whilst  the  same  remains  unpaid,  issue  any  new  policy; 
and  ch.  171  of  1879  requires  the  commissioner  of  insurance  to  revoke  the 
authority  of  any  foreign  insurance  company  to  do  business  in  this  state, 
upon  its  persistent  violation  of  any  law  regulating  such  corporations. 
Held,  that  where,  after  judgment  against  a  foreign  insurance  company 
in  a  lower  court,  it  has  in  good  faith  taken  an  appeal  and  given  the 
required  undertaking  for  payment  of  the  judgment  if  affirmed,  it  is 
undergo  obligation  to  pay  the  judgment  pending  the  appeal,  and  the 
statutes  cited  do  not  apply. 
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PETITION  for  a  Writ  of  Ma7idamus. 

On  the  relator's  petition,  an  alternative  writ  of  mandamus 
issQed  from  this  court  on  the  23d  of  September,  1879,  addressed 
to  Philip  L.  SpooneVy  Jr.y  Commissioner  of  Insurance  of  this 
state.  The  writ  recited  that  on  the  3d  of  May,  1879,  a  final 
judgment  for  $525.97  was  rendered  in  the  county  court  of 
Milwaukee  county,  in  favor  of  the  relator  and  against  The 
Watertown  Fire  Insurance  Company  of  Watertown,  New 
York;  that  written  notice  of  the  entry  of  such  judgment  was 
given  on  the  same  day  to  the  attorneys  of  record  for  said  com- 
pany in  said  action;  that  said  company  for  a  long  time  prior 
thereto  had  been,  and  for  more  than  sixty  days  after  the  ren- 
dition of  said  judgment  was,  and  still  continued  to  be,  an 
insurance  corporation  engaged  in  the  business  of  insurance  in 
this  state,  and  since  February  1, 1879,  had  been  permitted  to 
transact  such  business  here  under  a  license  issued  to  it  by  this 
state;  that  said  judgment  remained  unpaid  for  more  than 
sixty  days  from  the  rendition  thereof,  and  still  remained 
wholly  unpaid;  thi^t  said  company,  after  the  expiration  of  said 
sixty  days,  issued,  and  was  still  issuing,  new  policies  of  insur- 
ance within  this  state;  that  the  relator,  on  or  about  July  10, 
1879,  presented  to  the  commissioner  of  insurance  the  certifi- 
cate of  the  clerk  of  said  county  court  that  said  judgmsnt 
remained  wholly  unsatisfied  of  record,  and  that  no  appeal  had 
been  taken  therefrom,  with  his  (the  relator's)  own  affidavit  that 
no  part  of  said  judgment  had  been  paid,  and  afterwards  noti- 
fied said  commissioner  that  said  company  was  issuing  policies  of 
insurance  within  this  state,  although  said  judgment  remained 
unpaid,  and  had  demanded  that  the  commissioner  should  pros- 
ecute said  company  and  its  agents  issuing  such  policies,  for 
the  penalties  provided  by  law  for  such  violation  of  the  statutes 
of  this  state,  and  had  tendered  to  him  evidence  of  the  facts, 
and  had  demanded  of  him  that  be  revoke  the  license  so  granted 
to  said  company;  that  said  commissioner  had  nevertheless 
hitherto  unjustly  refused  to  prosecute  said  company  and  its 
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said  agents,  or  to  revoke  the  license  of  the  company,  to  the  in- 
jury of  the  relator.  The  writ  thereupon  commanded  said 
commissioner  that,  immediately  on  receipt  thereof,  be  should 
prosecute  said  company  and  its  said  agents,  and  revoke  said 
license,  or  show  cause,  etc 

To  this  writ  the  respondent  made  a  return,  the  substance  of 
which  will  suflSciently  appear  from  the  opinion.  The  relator 
demurred  to  the  return  as  insufficient,  and  asked  for  a  per- 
emptory writ. 

J.  Q.  FlanderSj  for  the  demurrant 

J.  P.  C.  Cottrilly  contra'. 

Cole,  J.  It  appears  from  the  return  made  by  the  commis- 
sioner of  insurance  to  the  alternative  writ,  that  judgment 
against  the  company  and  in  favor  of  the  relator  was  entered 
in  the  county  court  of  Milwaukee  county  on  the  third  day  of 
May,  1879;  that  immediately  upon  the  rendition  of  such  judg- 
ment the  counsel  for  the  company  took  steps  to  perfect  an 
appeal  in  the  cause  to  this  court;  that  they  at  once  ordered  a 
copy  of  the  stenographer's  notes  of  the  trial,  with  a  view  to 
preparing  a  bill  of  exceptions;  that  such  bill  was  actually  set- 
tled and  signed  by  the  judge  on  the  third  day  of  July,  1879; 
that  on  the  twelfth  day  of  that  month  the  appeal  was  perfected 
by  due  service  of  a  notice  of  appeal,  together  with  an  under- 
taking for  costs  and  to  stay  execution  according  to  sections 
3052  and  3053  of  the  Revised  Statutes.  Now  the  question  on 
the  demurrer  is,  whether  these  facts  are  a  sufficient  answer  in 
law  to  the  writ.  The  writ  required  the  commissioner  to  pros- 
ecute the  various  agents  of  the  insurance  company,  within  this 
state,  who  have  issued  new  policies  of  insurance  since  the  sec- 
ond day  of  July,  1879,  for  the  penalties  prescribed  by  statute, 
and  to  revoke  the  license  of  the  company,  because  this  judg- 
ment against  the  company  remained  unpaid*  after  the  expira- 
tion of  sixty  days  from  its  rendition. 

Section  1974,  R.  S.,  provides  that  no  insurance  corporation 
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doing  any  kipd  of  insurance  in  this  state,  against  which  a 
final  jndgment  shall  have  been  recorded  in  any  court  of  this 
state,  shall,  after  sixty  days  from  the  rendition  of  snch  judg- 
ment, and  whilst  the  same  remains  unpaid,  issue  any  new  pol- 
icy of  insurance;  and  in  case  the  officers  or  agents  of  the  com- 
pany violate  the  provisions  of  this  section,  the  company  for- 
feits the  sum  of  $1,000,  and  the  agent  knowingly  violating 
the  section  forfeits  not  less  than  $100  nor  more  than  $500. 
Chapter  171,  Laws  of  1879,  makes  it  the  duty  of  the  commis- 
sioner to  take  cognizance  of  the  insurance  laws  of  this  state, 
and  to  bring  such  violations  to  the  attention  of  any  company; 
and  in  case  of  the  persistent  violation  of  any  such  laws  in 
respect  to  any  company,  it  is  made  his  duty,  in  case  of  a  for- 
eign company,  to  revoke  its  authority  to  do  business  in  this 
state.  In  the  return  the  commissioner  admits,  upon  informa- 
tion and  belief,  that  after  the  expiration  of  sixty  days  from  the 
rendition  of  the  judgment,  and  while  the  same  remained  un- 
paid, the  insuranoe  company  issued  new  policies;  but  the 
commissioner  denies  that  this  was,  under  the  circumstances, 
any  violation  of  law. 

We  are  inclined  to  the  opinion  that  this  view  is  correct,  and 
that  the  facts  stated  show  a  sufficient  excuse  for  not  comply- 
ing with  the  mandate  of  the  writ  "We  do  not  understand 
that  it  is  made  the  duty  of  the  commissioner  to  prosecute  for 
penalties,  if  atiy  have  been  incurred  under  the  statute.  That 
duty  is  imposed  upon  another  officer  of  the  government.  Nor 
do  we  think  the  commissioner  would  have  been  justified,  upon 
the  facts,  in  revoking  the  license  of  the  company.  The  man- 
ifest object  of  the  statute  is  to  compel  insurance  companies  to 
pay  their  debts  which  have  gone  into  judgment,  and,  conse- 
quently, the  law  prohibits  them  from  doing  business  in  this 
state  unless  they  pay  and  discharge  final  judgments  due  and 
payable  within  sixty  days  after  their  rendition.  A  question 
was  made  on  the  argument,  whether  a  judgment  which  had 
been  appealed  from  could  be  said  to  be  ^^  final,"  within  the 
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meaning  of  that  word  in  the  act,  and  whether  the  statute  does 
not  refer  to  a  judgment  or  judicial  decision  which  has  passed 
beyond  review,  where  no  further  hearing  of  the  cause  can  be 
had.  "Waiving,  however,  that  question,  it  will  be  observed 
that  the  statute  speaks  of  a  final  judgment  which  shall,  after 
sixty  days  from  its  rendition,  retnam  unpaid.  Now  this 
language  imports,  ex  vi  termini^  a  judgment  due  and  payable — 
one  which  the  judgment  debtor  is  bound  to  pay.  Where 
a  party  in  good  faith  takes  an  appeal  from  a  judgment,  and 
gives  an  undertaking  to  pay  such  judgment  in  case  it  is  affirmed, 
he  is  surely  not  under  obligation  to  go  on  and  discharge  the 
judgment  by  paying  it.  If  he  is,  then  it  is^anifest  that  his 
appeal  and  stay  amount  to  nothing,  and  really  do  him  no  good. 
See  Tay.  Stats.,  ch.  132,  §  44.  It  certainly  must  not  be  as« 
sumed  that  the  legislature  intended  to  deprive  insurance  com- 
panies of  the  benefit  and  right  of  appeal,  or  require  them  to 
stop  transacting  business  until  the  appeal  is  determined.  This 
would  be  the  consequence  were  we  to  give  the  statute  the  con- 
struction contended  for  by  the  learned  counsel  for  the  relator. 
We  therefore  hold  that  the  insurance  company,  by  taking  an 
appeal  from  the  judgment  in  good  faith,  and  giving  the  requi- 
site undertaking  to  stay  execution,  took  away  the  payable  or 
dischargeable  quality  of  the  judgment,  if  we  may  so  speak, 
and  relieved  itself  from  the  obligation  to  pay  the  same  until 
the  appeal  was  disposed  of.  • 

It  follows  from  these  views,  that  the  facts  set  up  in  the  re- 
turn by  the  commissioner  constitute  a  sufficient  answer  in  law 
for  his  not  revoking  the  license  of  the^oompany  to  do  business 
in  this  state. 

£y  the  Court.  —  The  demurrer  to  tlie  return  is  overruled. 
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Nkw  Trial:  Appeal:  Reyebsal:  Eyidekce.  (1)  New  Trial,  (2) 
What  questions  considered  on  appeal,  (3)  Degree  of  evidence  required 
to  sustain  justification  in  slander.  (4r7)  Evidence,  (B)  What  errors 
in  instructions  will  reverse, 

1.  In  this  case  there  was  evidence  to  support  the  yerdict;  and  this  court  can- 

not hold  that  the  court  below  abused  its  discretion  in  refusing  a  new 
trial. 

2.  In  slander,  no  question  having  been  made  by  plaintiff  in  the  court  below 

npon  the  degree  of  evidence  necessaiy  to  support  the  defendant's  justifi- 
cation, the  question  cannot  properly  be  raised  here. 

3.  To  sustain  a  justification  in  slander,  is  is  not  necessary  to  satisfy  the  jury 

beyond  reasonable  doubt. 

4.  Where,  in  slander,  a  witness  had  testified  to  a  declaration  of  defendant 

charging  plaintiff  with  theft,  he  was  asked  whether  he  understood 
defendant  to  make  the  charge.    Held,  immaterial  and  improper. 

5.  A  witness  who  had  testified  to  a  declaration  of  defendant  charging  plaint- 

iff with  theft,  and  stating  the  circumstances,  was  asked  if  he  knew  who 
was  charged.    Held,  immaterial  and  perhaps  improper. 

6.  A  witness  who  had  testified  that  he  witnessed  the  theft,  of  com,  from  de- 

fendant's cornfield,  and  that  he  visited  the  locus  in  quo  some  time  after- 
ward, was  asked  what  he  saw  there,  and  answered  that  "  com  had  been 
husked  there."    Held,  competent 

7.  In  the  same  action  plaintiff  testified  that  her  family  had  com  of  their  own, 

and  stated  how  much;  but  the  latter  statement  was  stricken  out  on 
defendant's  motion.    Held,  immaterial. 

8.  Ajudgmentwillnot  be  reversed  for  an  instraction  which  was  not  erro- 

neous when  taken  in  the  sense  in  which  the  jury  must  have  understood  it. 

APPEAL  from  the  Circa  it  Court  for  Green  County. 

Slander.  The  complaint  contained  two  counts,  relating  to 
language  used  on  two  different  occasions,  the  alleged  defama- 
tory charge  against  plaintiff  in  both  cases  being,  in  substance, 
that  she  had  been  guilty  of  the  crime  of  larceny  in  stealing 
com  from  the  defendant.  The  answer  alleged  "  that  the  sup- 
posed slanderous  matters  set  up  in  the  complaint  are  true  of 
the  plaintiff; "  and  further  set  out  the  facts  which  induced 
defendant  to  make  the  charge  complained  of. 
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The  exceptions  taken  to  the  rulings  of  the  court  upon  evi- 
dence, and  to  the  instructions  given,  will  sufficiently  appear 
from  the  opinion. 

Defendant  had  a  verdict;  a  new  trial  was  denied;  and  plaint- 
iff appealed  from  a  judgment  on  the  verdict 

The  cause  was  submitted  on  the  brief  of  Smith  <&  I/tnib  for 
the  appellant,  and  that  of  Winans  <fe  McElroy  for  the  re- 
spondent. 

Counsel  for  the  appellant,  besides  arguing  the  exceptions  to 
other  rulings  of  the  court  in  respect  to  evidence,  contended 
that  defendant,  having  pleaded  the  truth  of  the  defamatory 
words  in  justification,  was  bound,  in  order  to  have  a  verdict  in 
his  favor,  to  make  proof  of  the  larceny  charged  upon  plaintiff, 
with  the  same  strictness  as  if  plaintiff  had  been  on  trial  for 
that  crime  (2  Greenl.  Ev.,  5th  ed.,  §  426);  that  there  was  no 
sufficient  evidence  to  sustain  the  verdict,  under  that  rule;  and 
that  the  refusal  of  a  new  trial  was  therefore  error. 

Ryan,  C.  J.  There  was  evidence  to  support  the  verdict, 
and  this  court  cannot  hold  that  the  court  below  abused  its  dis- 
cretion in  refusing  a  new  trial.  Janssen  v.  Lammera^  29  Wis., 
88;  Paine  v.  ItobertSjid.y  642. 

No  question  was  made  in  the  court  below  upon  the  degree 
of  evidence  necessary  to  support  the  respondent's  justification. 
The  question  cannot,  therefore,  be  properly  raised  in  this 
court  Butler  v.  CarnSj  37  Wis.,  61.  But  it  was  not  neces- 
sary to  satisfy  the  jury  beyond  a  reasonable  doubt  Washing- 
ton  TJ.  I.  Co.  V.  Wilson,  7  Wis.,  169;  Wright  v.  Hardy,  22 
Wis.,  348;  Blaeser  v.  Ins.  Co.,  37  Wis.,  81. 

A  witness  had  testified  to  a  declaration  of  the  respondent 
charging  the  appellant  with  theft  He  was  then  asked  whether 
he  understood  the  respondent  to  make  the  charge.  The  ques- 
tion was  quite  immaterial,  and  indeed  improper,  because  it 
called  for  construction  by  the  witness  of  language  needing 
none,  if  the  witness  were  competent  to  give  it 
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Another  witness  had  testified  to  a  declaration  of  the  re- 
spondent charging  the  appellant  with  the  theft,  and  stating 
the  circumstances.  He  was  then  asked  if  he  knew  who  was 
charged.  This  question  was  also  immaterial,  and  perhaps  im- 
proper, for  similar  reasons. 

Again,  a  witness  had  given  evidence  tending  to  show  that 
he  witnessed  the  theft  from  the  respondent's  cornfield.  He 
visited  the  locus  in  quo  some  time  after.  He  was  asked  what 
he  saw.  He  answered  that  corn  had  been  husked  there. 
This  was  of  little  weight,  but  was  competent. 

The  respondent  had  charged  the  appellant  with  stealing 
corn.  The  appellant  testified  that  her  family  had  corn  of  their 
own.  She  was  asked  and  stated  how  much.  The  answer  to 
the  latter  question  was  stricken  out  on  motion  of  the  respond- 
ent. It  is  difficult  to  understand  why  the  appellimt  should 
desire  to  make  the  statement,  or  the  respondent  to  exclude  it. 
It  was  quite  irrelevant.  It  might  possibly  have  some  bearing 
on  the  question  of  the  appellant's  guilt  of  the  crime  imputed 
to  her,  that  she  was  under  no  temptation  to  commit  it;  but 
the  degree  in  which  she  was  removed  from  temptation  was 
certainly  immaterial. 

The  learned  judge  of  the  court  below  told  the  jury  that  it 
was  not  pretended  that  the  com  could  have  been  stolen,  except 
by  the  appellant's  entry  into  the  respondent's  field.  It  is  ar- 
gued here  that  this  tends  to  impute  the  crime  to  the  appellant. 
But,  read  in  the  light  of  the  whole  charge,  it  manifestly  signi- 
fies, and  the  jury  must  have  understood  it  to  signify,  that  the 
appellant  could  not  have  stolen  the  corn  except  by  entry  into 
the  cornfield.  Scheike  v.  Johnson^  39  Wis.,  384;  Dorsey  v. 
Construction  Co.^  42  Wis.,  583. 

These  are  the  only  errors  assigned.  Little  stress  is  laid 
upon  any  of  them  here,  and  they  do  not  appear  to  warrant  an 
appeal  to  this  overburdened  court 

By  the  Court. — The  judgment  of  the  court  below  is 
affirmed. 
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Jbwbtt  vs.  Fink  and  another.    (Cross  Appeals.) 

JuDGMEKT  Note,  Action  on.  (1)  Practice  in  such  actions,  (2)  Btf  whom 
judgment  to  he  signed. 

Chattel  MonTQAGB.  ("5,  4)  Defeixsee  by  creditors  of  mortgagor,  (5)  Evi- 
dence. 

1.  In  an  action  in  a  federal  circuit  coort  for  a  district  of  this  state,  on  a  judg- 

ment note,  there  was  filed  with  the  declaration,  note  and  warrant  of 
attorney  in  the  usual  form,  an  answer  signed  by  an  attorney  on  defend- 
ant's behalf,  confessing  that  the  amount  claimed  was  due  on  tiie  note, 
and  releasing  all  errors;  and  there  was  annexed  to  the  papers  an  affidavit 
of  plaintiff's  attorney,  stating  that  the  sum  claimed  was  due  upon  the 
note,  and  also  stating  the  sources  of  affiant's  information  or  knowledge, 
and  the  reason  why  the  affidavit  was  not  made  by  the  plaintiff  in  person. 
Held,  a  substantial  compliance  with  sees.  13, 14,  ch.  140,  R.  S.  1858. 

2.  Such  a  judgment  signed  only  by  the  derk,  but  purporting  by  the  record 

to  have  been  rendered  in  open  court,  is  held  valid. 

3.  Whether  or  not  the  mortgagor  of  chattels,  in  trespass  against  him  by  the 

mortgagee  for  a  wrongful  taking  and  conversion  of  the  property,  could 
show  in  mitigation  of  damages  that  the  mortgage  was  given  and  taken 
with  intent  to  defraud  creditors  (a  question  not  in  this  case),  tiiat  defense 
may  be  made  by  judgment  creditors  or  persons  representing  them. 

4.  Even  where  it  appears  that  the  chattels  mortgaged  were  exempt  from  sale 

on  execution,  judgment  creditors  (or  their  representatives)  may  show,  as 
against  the  mortgagee,  in  mitigation  of  damages,  that  the  mortgage 
was  not  given  to  secure  any  debt,  and  that  nothing  is  due  or  to  become 
due  thereon. 

5.  In  trespass  by  the  keeper  of  a  stable  for  the  taking  from  his  possession,  and 

conversion,  of  a  horse,  upon  which  he  claimed  a  lien  for  its  keeping,  the 
defendants,  b<^ing  creditors  of  the  owner  of  the  horse,  offered  evidence 
of  an  attempted  settlement  of  all  accounts  between  such  owner  and  the 
plaintiff,  in  which  the  latter  made  no  daim  against  the  former  for  the 
keeping  of  the  horse.  It  appears  that  the  parties  were  attempting  at 
that  time  to  compromise  and  settle  their  affairs;  and  the  evidence  was 
rejected  on  that  ground.  Held,  no  error. 
RtaNi  G.  J.,  dissents  from  the  judgment 

APPEALS  from  the  Circuit  Court  for  Kenosha  County. 

The  case  is  thus  stated  bjMr.  Justice  Cole: 

<^  These  are  cross  appeals  from  the  same  judgment    The 
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action  is  trespass  de  bonis,  etc.,  the  subject  matter  of  the  contro- 
versy being  a  horse.  The  complaint  consists  of  two  counts.  In 
the  first,  the  plaintiff  claims  the  property  bj  virtue  of  a  chattel 
mortgage  given  by  the  owner,  one  Price,  purporting  by  its 
terms  to  secure  the  payment  of  $825.38  in  six  months  there- 
after,  and  authorizing  the  plaintiff  to  take  possession  of  the 
horse  at  any  time  and  sell  the  same,  and  out  of  the  proceeds 
of  such  sale  to  satisfy  said  debt,  and  the  expenses  of  sale  and 
of  keeping  the  horse.  The  plaintiff  took  and  held  possession 
of  the  property  for  more  than  two  years  and  a  half,  when  it 
was  taken  from  his  possession  by  the  defendants.  It  is  averred 
in  the  complaint  that  the  horse  was  exempt  from  sale  upon 
execution.  In  the  other  count  the  plaintiff  claimed  a  lien 
upon  the  horse  as  stable-keeper,  under  the  statute. 

^^The  answer  sets  np  that  the  defendants  are  respectively 
United  States  marshal  and  his  deputy,  and  justifies  the  taking 
of  the  property  under  ^fi,fa.  issued  out  of  the  United  States 
circuit  court,  wherein  one  Dow  was  plaintiff,  and  Price,  the 
mortgagor,  defendant;  and  alleges  that  the  chattel  mortgage 
under  which  plaintiff  claims,  was  made  with  the  intent  to 
defraud  and  delay  creditors,  etc 

^  On  the  trial  of  the  cause,  evidence  was  given,  against  the 
plaintiff's  objection,  which  strongly  tended  to  prove  that  the 
chattel  mortgage  was  without  consideration;  that  no  indebted- 
ness whatever  existed  on  the  part  of  Price  to  the  plaintiff 
when  it  was  given;  that  it  was  not  intended  to  secure. either 
a  present  or  future  indebtedness,  but,  as  Price  was  expecting 
to  remove  from  Wisconsin  to  Chicago,  the  mortgage  was  exe- 
cuted, under  the  advice  of  his  attorney,  solely  for  the  purpose 
of  placing  the  horse  beyond  the  reach  of  Price's  creditors. 
And  it  may  be  stated  here  that  the  answer  shows,  and  indeed 
the  fact  is  not  controverted,  that  Price  did  not  remove  to 
Chicago  as  he  intended  doing,  but  has  continued  to  be  a  resi- 
dent of  the  city  of  Kenosha. 

^^  The  jury  found  a  special  verdict  upon  questions  submitted 
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by  the  court.  They  foand  that  the  mortgage  was  not  givea  to 
secure  an  indebtedness  then  due  or  to  become  due  from  Price 
to  the  plaintiff,  but  was  executed  with  the  fraudulent  design  or 
intent,  on  the  part  of  both  mortgagor  and  mortgagee,  to  hin- 
der and  delay  the  creditors  of  Price.  They  further  found  that 
nothing  was  due  the  plaintiff  upon  the  mortgage  for  either 
principal  or  interest;  also  that  Price,  when  he  gave  the  mort- 
gage, did  not  own  any  ox  or  oxen,  mule  or  mules;  thus,  in 
effect,  finding  that  the  horse  at  that  time  was  exempt. 

^^The  plaintiff  moved  for  judgment  on  such  verdict,  for  the 
amount  due  by  the  terms  of  the  mortgage  and  interest,  which 
motion  was  denied.  Judgment  was  then  entered  that  as  to  the 
first  cause  of  action  the  plaintiff  take  nothing;  that  as  to  the 
second,  he  recover  $469  as  damages,  and  costs.  The  plaintiff 
appeals  because  the  court  refused  to  give  judgment  on  the 
verdict  for  the  full  amount  of  damages  claimed  by  him.  The 
defendants  appeal  because  he  had  judgment  for  the  expense 
of  keeping  the  horse." 

The  appeal  was  submitted  on  the  brief  of  J.  Y.  ds  C. 
Quarles  for  the  plaintiff,  and  briefs  of  J.  M.  Steblins  and 
S.  K.  Dow  for  the  defendants. 

For  the  plaintiff  it  was  argued,  inter  alia^  1.  Thfit  the  aflS- 
davit  filed  with  the  warrant  of  attorney  was  insufficient  (Thomp- 
son V.  HitUgeny  11  Wis.,  112);  that  the  agent  making  such 
an  affidavit  must  know  the  facts,  and  must  disclose  his  means 
of  knowledge  (MoCahe  v.  Sumner^  40  Wis.,  386,  391),  and 
must  state  the  latter  as  fully  as  on  verification  of  a  compliant 
(Crane  v.  Wiley ^  14  Wis.,  668);  that  the  affidavit  does  not 
show  what  part  of  the  alleged  facts  rested  on  the  ^^  admissions 
of  the  defendant;"  that  the  statements  of  the  plaintiff  to  the 
affiant  were  not  a  legal  means  of  knowledge;  that  the  posses- 
sion of  the  prior  note,  whose  surrender  is  asserted  to  be  the 
consideration  of  the  note  in  question,  would  not  support  any 
inference,  unless  it  were  that  the  former  note  was  stiU  unpaid 
and  an  existing  obligation;  that  there  is  no  averment  in  the 
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affidavit  that  anj  sum  is  dae  on  the  note  in  suit,  but  only  that 
the  affiant  is  so  informed  bj  the  plaintiff,  and  believes  it  Co  be 
trne;  that  the  affidavit  should  show  the  considemtion  (3  Wait's 
Pr.,  687,  and  cases),  which  is  not  shown  here,  because  it 
nowhere  appears  that  the  prior  note  was  extinguished;  and 
that  the  insufficienoj  of  the  affidavit  may  be  taken  advantage 
of  in  a  collateral  action.    IficJioU  v.  KrtbSy  10  Wis..  76. 
2.  That  the  pretended  judgment  on  warrant  of  attorney  was 
void  because  signed  only  by  the  derk,  and  not  by  '*  a  judge  or 
court  commissioner  "  as  required  by  Tay.  Stats.,  1652,  §  16, 
Freeman  on  Judgm.,  §547;  Cha/pm  v.  Thompson^  20  Cal., 
681;  Bemingtonv.  Oummings,  5  Wis.,  138, 142;  FairehUd  v. 
Deem,  15  id.,  206;  Wad9W(yrth  v.  WMard,  22  id.,  238.   A  fed- 
eral court  cannot  by  any  practice  make  that  a  judgment  which 
is  null  by  state  laws.    But  the  national  courts  are  obliged  to 
follow  the  state  practice.    B.  S.  U.  8.,  §  914.    Besides,  the 
right  of  every  citizen  to  have  his  day  in  court,  and  to  be 
brought  in  by  process,  cannot  be  taken  away  except  in  the 
manner  pointed  out  by  statute.    Ins,  Co.  v.  Brine,  10  Oh.  Leg. 
News,  283.    8.  That  the  mortgage  was  valid  as  between  the 
parties  to  it,  even  if  given  with  fraudulent  intent     Clemens 
V.  Clemency  28  Wis.,  637,  646.    It  was  error,  therefore,  to  ad- 
mit evidence  on  the  part  of  defendants  for  the  purpose  of 
showing  fraud  in  the  mortgage,  before  they  had  shown  them- 
selves to  be  creditors.    Jones  v.  Lake,  2  Wis.,  210;  Eaton  v. 
White,  id.,  292;  Norton  v.  Kearney,  10  id.,  443,  452;  Bogert 
V.  Phelps,  14  id.,  88;  Lincoln  v.  Cross,  11  id.,  91;  James  v. 
Van  Duyn,   45  id.,   512;  Damon  v,  Bryant,  i  Pick.,  411; 
Decker  v.  Bryant,  7  Barb.,  182;  Pemberton  v.  Smith,  3  Head,. 
18.    4.  That  the  property  being  exempt,  the  mortgage  could 
not  be  fraudulent  as  to  creditors.    Bond  v.  8eym,our,  2  Fin.,. 
105;  Dreutzerv.  Bell,  11  Wis.,  114;  Pike  v.  Miles,  23  id., 
164;  Hihlen  v.  Soxjer,  33  id.,  819;  Ca/rhart  v.  Hwrsharux,  45 
id.,  340;  DaH  v.  Woodhouse,  40  Mich.,  399.    5.  That  there 
was  nothing  in  plaintiff's  claim  of  a  lien  as  stable-keeper  in- 
VoL.  XLVIL— 29 
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consistent  with  his  claim  as  mortgagee.  Until  sale,  an  inter- 
est or  eqnitj  in  the  property  remained  in  the  mortgagor. 
Stoddard  v.  Denisauy  88  How.  Pr.,  296.  The  mortgagee,  in 
addition  to  his  mortgage  lien,  maj  hare  an  equitable  lien  from 
another  source.  Armstrong  v.  McAlpiny  18  Ohio  St,  184. 
He  maj  secure  further  advances  by  a  second  mortgage;  and 
possession  under  the  first  does  not  militate  against  the  lien  of 
the  second.  The  two  liens  gave  plaintiff  a  right  to  hold  the 
horse  until  both  debts  were  discharged.  And  if  the  mortgage 
was  void,  the  agister's  lien  would  attach  of  course. 

For  the  defendants  it  was  argued,  1.  Tliat  as  it  appeared 
from  plaintiff's  own  testimony  that  he  had  advertised  the  horse 
for  sale  under  the  mortgage,  while,  as  the  jury  found,  there 
was  nothing  due  him  on  the  mortgage,  this  was  a  conversion, 
and  a  forfeiture  of  the  lien  claimed;  and  that  the  alleged  Hen 
for  the  keeping  of  the  horse  was  also  waived  by  plaintiff's 
failure  to  set  it  up  as  the  ground  of  his  refusal  to  deliver  the 
horse  upon  defendants'  demand.  Phillips'  Mech.  Liens,  504-5, 
509,  661-2,  667;  Vincent  v.  Conldin,  1  K  D.  Smith,  203; 
Walther  v.  Wetmore^  id.,  7;  Ha/nna  v.  Phelps^  7  Ind.,  21; 
Dow9  V.  Morewoody  10  Barb.,  183, 187;  Pic^uet  v.  McKay ^ 
2  Blackf.,  465;  Legg  v.  WUlardy  17  Pick.,  140.  2.  That  while 
state  legislatures  may  direct  in  what  formal  way  officers  of 
state  courts  shall  conduct  their  proceedings,  they  cannot  con- 
trol the  forms  and  modes  of  proceedings  of  courts  of  the 
United  States;  that  while,  under  R  S.  U.  S.,  §  914,  it  has  been 
held  that  U.  S.  courts  will  conform,  as  near  as  may  be,  to  the 
practice  of  the  states  in  which  they  exercise  jurisdiction,  there 
is  nothing  in  this  that  compels  the  officers  of  a  federal  court 
to  enter  up  and  sign  judgments  after  the  exact  manner  pre- 
scribed by  the  state  statutes  for  the  clerks  and  judges  of  the 
state  courts;  and  that  in  any  event  the  validity  of  the  judg- 
ment could  not  be  questioned  in  a  collateral  action  in  another 
court,  to  which  the  defendant  in  that  judgment  was  not  a  party. 
3.  That  nnder  the  findings  of  the  jury,  the  mortgage  was 
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merely  colorable  and  wholly  invalid;  and  that  "  when  one  hav- 
ing exempt  chattels  abandons  or  is  abont  to  abandon  the  nse 
of  them,  on  which  the  exemption  rests,  and,  for  the  purpose 
of  keeping  them  out  of  the  reach  of  his  creditors,  makes  a  color- 
able gift  or  sale  of  them^br  his  own  uee^  the  f raadalent  intent 
will  avoid  the  sale  or  gift  as  against  the  creditors."  Carhart 
V.  Barshawy  45  Wis.,  847. 

CoLE«  J.  The  first  error  assigned  on  the  part  of  pluntiff 
for  reversing  the  judgment  is,  that  the  court  below  erroneoualj 
admitted  the  record  of  the  judgment  in  the  case  of  Dow  v. 
Prtcsy  under  which  defendants  justified.  The  judgment  in 
the  United  States  court  was  by  confession  upon  what  is  called 
a  judgment  note.  It  is  objected  that  there  was  no  sufficient 
statement  or  affidavit  of  the  amount  due  on  the  note  to  author* 
ize  the  entry  of  judgment;  but  it  seems  to  us  the  judgment 
was  entered  in  substantial  conformity  to  sections  13  and  14,  db. 
140,  Tay.  Stats.  The  record  shows  that  a  declaration  was  filed, 
also  an  answer  signed  by  an  attorney  on  behalf  of  defendant, 
confessing  the  amount  due  as  claimed  in  the  declaration,  and 
releasing  all  errors,  together  with  the  note  and  warrant  of 
attorney  authorizing  a  confession  of  judgment  for  the  amount 
due  on  the  note.  The  attorney  for  the  plaintiff  annexed  to  the 
papers  his  affidavit,  stating  tlutt  the  sum  of  $1,728  was  due 
upon  the  note  set  forth  in  the  declaration;  stating  also  the 
source  or  grounds  of  his  information  or  knowledge  upon  the 
subject;  and  disclosing  the  reasoa  why  the  affidavit  was  not 
made  by  the  plaintiff  faimseil  It  seems  to  us  this  was  a  suffi- 
cient compliance  with  the  statute. 

But  it  is  further  objected  that  it  does  not  appear  that  tiiere 
was  any  judgment;  that  what  purports  to  be  a  judgment  was 
signed  by  the  clerk  alone.  There  is  nothing  in  the  record 
which  warrants  the  assumption  that  tiie  judgment  was  entered 
by  the  clerk  alone;  *on  the  contrary,  the  presumption  is  that 
it  was  rendered  in  open  court    The  record  itself  so  imports 
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upon  its  face,  and  that  is  conclusiye  upon  the  qnestioiL  It  was 
of  conrse  essential  to  the  defense  set  np  in  the  answer  to  show 
a  valid  jadgment,  and  this,  we  think,  die  defendants  did.  It 
follows,  therefore,  that  there  was  no  error  in  admitting  the 
record  in  evidence  for  the  purpose  of  showing  that  the  defend- 
ants represented  a  creditor  of  Price,  and  had  the  right  to 
inquire  into  the  validity  and  consideration  of  the  mortgage 
under  which  plaintiff  claimed  the  property. 

The  second  error  assigned  is,  that  evidence  tending  to  show 
fraud  in  the  mortgage  was  improperly  admitted,  against  the 
plaintiff's  objection.  This  position  is  obviously  founded  on 
the  assumption  that  the  defendants  were  mere  tortfeasors,  who 
had  no  right  to  inquire  into  the  validity  of  the  mortgage;  for 
the  very  able  counsel  did  not  deny,  nor  would  he  wish  to  be 
understood  as  controverting,  the  principle,  elementary  in  the 
law,  that  a  creditor  may  question  a  transfer  of  property  made 
by  his  debtor  in  fraud  of  his  rights.  But  the  counsel  says 
that  the  mortgagor,  Price,  would  not  be  heard  to  impeach  the 
mortgage  for  fraud  in  the  transaction;  that  as  to  him  the  in- 
strument is  valid.  It  is  frequently  the  case  that  a  conveyance 
good  as  to  the  parties  to  it  is  voidable  as  to  creditors.  This 
the  counsel  does  not  deny. 

We  are  not  entirely  clear,  however,  that  if  Price  himself 
were  defendant  in  this  action,  it  would  not  be  competent  for 
him  to  show,  in  mitigation  of  damages,  that  the  mortgage 
was  not  an  existing  obligation,  because  originally  given  with 
intent  to  defraud  creditors.  But,  however  that  may  be,  the 
defendants,  who  stand  in  the  place  of  and  represent  a  creditor 
of  the  mortgagor,  may  attack  the  mortgage*  This  is  certainly 
so  unless,  on  account  of  another  &ct  which  we  will  notice,  they 
are  precluded  from  attacking  the  mortgage  or  showing  that 
there  was  really  nothing  due  upon  it  The  jury  in  effect  found 
that  the  horse  was  exempt  when  the  mortgage  was  given,  and 
we  have  already  said  it  appears  that  Price  had  continued  to 
reside  in  Kenosha.    But  the  question  was  not  submitted,  nor 
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did  the  jary  ilnd,  whether,  if  the  mortgage  were  avoided  for 
fraud  or  upon  any  other  gronnd,  the  horse  would  still  be 
exempt  in  the  hands  of  the  mortgagor.  Price  was  made  h 
witness  by  both  sides.  In  answer  to  a  question  asked  hira  by 
plaintiff,  he  testified  that  when  the  mortgage  was  given  he  did 
not  own,  nor  has  he  since  owned,  any  otlier  horse,  mule  or 
mules,  ox  or  oxen.  It  is  proper,  likewise,  to  say  in  this 
connection  that  the  same  witness  testified  on  the  part  of  the 
defendants,  without  objection,  that  when  this  action  was  com- 
menced, the  plaintiff  was  indebted  to  him  in  a  sum  exceeding 
$400,  and  this  testimony  was  not  denied  by  the  plaintiff.  In- 
deed, so  far  as  Price  is  concerned,  he  waives  all  exemption,  and 
seems  to  be  willing  that  the  horse  should  be  sold  to  satisfy  the 
excution  held  by  defendants.  But  the  contention  is  that, 
as  the  horse  was  exempt,  the  element  of  fraud  was  entirely 
out  of  the  case,  and  it  was  the  duty  of  the  court  below  to  dis- 
regard all  of  the  verdict  which  touched  that  question,  and  to 
have  given  judgment  for  the  plaintiff  on  the  first  count  in  the 
complaint.  As  a  matter  of  law,  it  is  said  the  court  should 
have  held  that  the  mortgage  could  not  be  fraudulent;  that 
although  the  intent,  together  with  all  the  facts  necessary  to 
make  the  transfer  fraudulent  under  other  circumstances, 
were  found  or  admitted,  yet  the  law  will  ignore  them  all  if 
the  property  is  exempt,  inasmuch  as  fraud  cannot  be  predi- 
cated upon  a  transfer  of  property  specifically  exempt  from  ex- 
ecution. Conceding  for  the  argument  that  this  position  is 
correct,  still  we  do  not  well  see  how  the  court  would  have  been 
justified  in  giving  judgment  on  the  first  count,  in  view  of  the 
finding  that  neither  principal  nor  interest  wad^  due  on  the  chat- 
tel mortgage.  As  we  understand  the  verdict,  this  finding 
refers  expressly  to  the  $825.38,  the  mortgage  debt  named. 

There  is  ample  evidence  in  the  record,  as  it  now  stands,  to 
sustain  such  a  finding,  that  nothing  was  due  the  plaintiff  on  that 
claim;  that  there  never  was  any  actual  liability  or  obligation 
on  the  part  of  the  mortgagor  to  pay  that  debt,  or,  if  there 


Digitized  by 


Google 


454  SUPREME  COURT  OF  WISCONSIN, 

Jewett  T8.  Fink  and  another.    (Ctosb  Appeals.) 

ever  had  been,  that  each  liability  had  been  extinguished  and 
discharged.  Bat,  moreover,  the  bill  of  exceptions  does  not 
parport  to  oontain  all  of  the  testimony,  and  there  may  have 
been  conclasive  proof  upon  this  point  In  this  action,  between 
the  plaintiff  and  the  creditor  of  the  mortgagor,  we  can  see  no 
legal  objection  to  showing  in  mitigation  of  the  damages  that 
the  mortgage  debt  was  extingnished,  or  did  not  in  fact  exist, 
even  if  the  horse,  when  the  levy  was  made,  was  exempt  by 
law  from  sale  on  execution ;  for  upon  what  principle  is  the 
plaintiff  allowed  to  recover  more  damages  than  he  has  actually 
sustained  by  the  levy  and  sale  under  the  execution?  It  being, 
therefore,  competent  to  show  these  facts  in  mitigation  of  dam- 
ages, we  must  assume  on  the  record  that  the  evidence  abun- 
dantly supported  the  ninth  finding  in  the  special  verdict,  that 
no  amount  was  due  the  plaintiff  upon  the  chattel  mortgage 
set  out  in  the  complaint,  for  principal  and  interest.  It  follows 
from  these  views,  that  the  third  and  fourth  errors  assigned  on 
the  part  of  the  plaintiff  for  a  reversal  of  the  judgment  are 
overruled. 

In  respect  to  the  other  appeal,  we  are  inclined  to  think  the 
judgment  as  it  stands  is  correct.  The  jury  found  that  Price 
was  indebted  to  the  plaintiff  for  keeping  and  caring  for  the 
horse  at  his  stable  from  September  24, 1874,  to  May  12, 1877, 
in  the  sum  of  $469.  It  would  certainly  be  an  admissible 
construction  of  the  mortgage  to  say  that  it  secures  to  the 
plaintiff  a  lien  for  any  expense  he  might  incur  for  keeping  the 
horse  while  the  same  was  in  his  possession.  There  could  be 
no  objection  that  we  can  perceive  to  such  a  stipulation  in  the 
mortgage.  The  jury  have  found  upon  the  evidence  what  it  was 
worth  to  keep  the  horse,  and  their  finding  upon  the  question 
cannot  be  disturbed.  It  is  true,  Price  testified  that  the  plaint- 
iff was  not  to  be  paid  anything  for  keeping  the  horse,  but  was 
to  keep  him  for  his  private  use  in  driving.  But  it  was  for  the 
jury  to  say,  upon  the  conflicting  statements  of  the  witnesses, 
what  the  real  agreement  was;  and  the  mortgage  itself  would 
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seem  to  sastain  the  claim  of  the  plaintiff.  While  the  witness 
Price  was  being  examined  bj  the  defendants,  he  stated  that 
he  had  three  several  interviews  with  the  plaintiff,  when  both 
brought  all  their  acconnt  books  in  order  to  effect  a  settlement 
of  their  matters.  It  was  proposed  to  show  by  the  witness  that 
on  these  occasions  the  plaintiff  rendered  all  his  acconnts 
against  him,  bnt  made  no  charge  for  keeping  the  horse.  The 
testimony  was  objected  to,  and  ruled  oat 

It  is  now  insisted  bj  defendants'  counsel,  that  the  evi- 
dence was  admissible  to  show  that  the  claim  of  the  plaintiff 
for  keeping  the  horse  was  an  afterthought  I  have  had  some 
doubt  whether  the  ruling  of  the  court  upon  this  point  was 
correct;  but  I  infer,  from  what  is  said  in  the  briefs  of  coun- 
sel, that  the  reason  why  the  testimony  was  excluded  was,  that 
it  appeared  that  the  parties  at  the  time  were  attempting  to 
compromise  and  settle  their  affairs,  and  that  that  was  tlie 
ground  for  excluding  it  I  am  not  clear  but  in  that  view  the 
testimony  was  inadmissible. 

We  think  the  judgment  upon  both  appeals  must  be  affirmed. 

By  the  Court  —  Judgment  affirmed  on  both  appeals. 

Ryan,  C.  J.,  dissented. 


HaMMSB  vs.   SoHOeNFELDER. 
8alb:  DAMAaES.    Measure  of  damagee  for  failure  to  deliver  goods. 

1.  Where  goods  gold  have  not  been  paid  for,  the  measure  of  damages  for 

failure  to  deliver  them  according  to  contract  is  generally  the  difference 
between  the  contract  price  and  the  market  value  of  like  goods  at  the 
time  and  place  stipnlated  for  such  deliveiy. 

2.  But  where  the  special  purpose  for  which  the  goods  were  wanted  by  the 

vendee  was  known  to  the  vendor,  he  is  liable  on  the  contract  for  any 
special  damage  resulimg  to  the  vendee  (without  fault  on  his  part)  from 
the  failure  to  deliver;  such  special  damage  being  the  natural  consequence 
.  of  the  nondelivery,  presumably  contemplated  by  the  parties. 
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3.  In  ereiy  such  case,  the  unpaid  contract  price  of  the  goods  must  be 
deducted  from  the  aggregate  of  the  damages  which  the  rendee  woold 
ha^e  been  entitled  to  recover  if  he  had  paid  the  vendor  such  contract 
price. 

APPEAL  from  the  Gountj  Court  of  Milwaukee  County. 

Action  to  recover  damages  for  defendant's  breach  of  con- 
tract. Plaintiff  had  a  yerdict  and  judgment  for  $200;  and 
defendant  appealed. 

The  nature  of  the  contract  and  of  the  breach  thereof,  and 
the  errors  alleged,  will  sufficiently  appear  from  the  opinion. 

For  the  appellant,  there  was  a  brief  by  Johnson^  Rieibrock 
dk  JETalset/j  and  oral  argument  by  Mr.  Johnson.  In  support 
of  the  view  that  the  contract  price  of  the  ice  should  be 
deducted  from  the  gross  damages  accruing  to  the  plaintiff 
from  all  causes,  they  cited  Sedgwick  on  Dam.,  260;  £ank  of 
Montgomery  v.  Beeae^  26  Pa.  St.,  143;  McEose  v.  Fvlmer^ 
73  id.,  866;  Messmore  v.  N.  T.  Shot  <6  Lead  Co.,  40  N.  Y., 
422.  If  plaintiff  had  paid  for  the  ice  in  advance,  he  would 
have  been  compelled  to  elect  either  to  rescind  the  contract  and 
sue  for  the  money  paid,  with  interest,  and  that  only,  or  else  to 
affirm  the  contract  and  sue  for  damages  only.  He  could  not 
have  had  both  interest  and  damages.  Harvey  v.  Myer, 
9  Ind.,  391. 

For  the  respondent,  there  was  a  brief  by  Austin  dk  liunkelj 
and  oral  argument  by  Mr.  Austin.  They  contended,  1.  That 
plaintiff  was  entitled  to  recover  not  only  the  difference  between 
the  contract  price  of  the  goods  and  the  market  value  of  the 
same  goods  at  the  time  and  place  agreed  upon  for  delivery 
(2  Greenl.  Ev.,  §  261,  and  note  4;  Addison  on  Con.,  3d  Am. 
ed.,  §  589),  but  also  all  other  damages  actually  sustained  by 
him  through  defendant's  breach  of  the  contract,  and  which 
could  not  be  prevented  by  reasonable  endeavors  and  expense 
(Richardson  v.  Chynowethy  26  "Wis.,  656;  Shepard  v.  The 
Oas  Co.y  15  id.,  818;  MoEose  v.  Fulmery73  Pa.  St,  365; 
Bank  v.  Reese^  26  id.,  143;  Crist  v.  Armoury  34  Barb.,  378; 
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Aljhro  V.  Davidson^  40  N.  Y.  8.  C,  87;  James  v.  Adorns^ 
8  W.Ya.,  668;  2  Comyn.  on  Con.,  365;  2  Parsons  on  Con.,  461, 
and  note;  Addison  on  Con.,  and  2  GreenL  Ev.,  vbi  supra); 
and  especially  such  consequential  damages  as  were  contem- 
plated by  the  parties  when  the  contract  was  made.  HadUy 
V.  BaxendaUy  26  Eng.  L.  &  E.,  898;  Booth  v.  8.  D.  RoUmg 
MiU  Co.,  60  N.  T.,  487;  2  Wait^s  L.  &  P.,  666.  2.  That  as 
the  contract  was  one  on  which  the  defendant  could  recover 
nothing  without  full  performance  or  tender  of  performance  on 
his  part,  there  was  no  reason  why  the  contract  price  or  any 
part  of  it  should  be  set  off  against  or  deducted  from  the 
plaintiff's  actual  damages. 

Cole,  J.  The  only  question  in  this  case  relates  to  the  rule 
of  damages  for  the  failure  of  the  defendant  to  supply  ice 
according  to  his  contract  The  plaintiff  was  a  butcher  by 
trade,  and  the  defendant  undertook  and  agreed  to  furnish  him 
with  what  ice  he  might  require  for  his  ice  box,  in  which  he 
kept  fresh  meat,  at  a  stipulated  sum  for  the  season  of  1878. 

About  the  last  of  July  the  defendant  stopped  supplying 
ice,  and  refused  any  longer  to  furnish^ the  plaintiff  with  ice 
for  his  box.  In  consequence  the  plaintiff  lost  considerable 
fresh  meat,  which  spoiled  for  want  of  ice.  The  defendant  had 
supplied  the  plaintiff  with  ice  the  previous  season,  and  well 
understood  the  use  to  be  made  of  the  ice  which  he  contracted 
to  deliver.  Kothing  was  paid  by  the  plaintiff  on  the  contract 
In  respect  to  the  measure  of  damages  the  learned  county  court 
directed  the  jury  to  the  effect  that,  where  the  vendor  fiiils  to 
deliver  goods  according  to  his  contract,  as  a  general  rule,  the 
vendee,  in  an  action  for  the  breach,  would  be  allowed  to 
recover  as  damages  the  difference  between  the  price  agreed  to 
be  paid  for  the  goods  to  be  delivered  and  the  market  value  of 
the  goods  at  the  time  the  contract  was  broken;  that  in  this 
action  the  plaintiff  was  entitled  to  recover  all  such  damages  as 
would  naturally  flow  from  a  breach  of  the  contract  on  the 
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part  of  the  defendant  —  that  is,  such  damages  as  the  plaintiif 
sustained  bj  reason  of  loss  of  meat,  etc,  providing  such  lose 
occurred  without  any  fault  or  negligence  on  his  part  to  pro- 
cure the  necessary  ice  elsewhere  to  preserve  his  meat  during 
the  lime  for  which  the  contract  was  to  run;  that  it  was  neces- 
sary for  the  plaintiff  to  use  reasonable  care  and  make  reasonable 
exertions  to  obtain  a  sufficient  quantity  of  ice,  if  it  could  be 
procured,  in  order  to  prevent  his  meat  from  spoiling;  but 
tliat  he  was  not  obliged  to  use  extraordinary  diligence  to 
purchase  ice  to  entitle  him  to  damages  on  that  ground*  To 
this  charge  no  exception  was  taken,  but  the  defendant's  counsel 
asked  the  court  further  to  instruct  the  jury  that  the  contract 
price  of  the  ice  was  to  be  deducted  from  the  damages  of  all 
kinds,  because  the  plaintifiE  was  not  to  be  allowed  the  same 
damages  that  he  would  have  had  had  he  paid  the  contract 
price.  The  Qourt  declined  to  give  this  request,  but  added  in 
substance  that  if  the  plaintiff  had  performed  the  contract  on 
his  part  according  to  its  terms,  and  had  bought  ice,  whatever 
such  ice  cost  him  above  the  contract  price  would  be  the  meas- 
ure of  damages;  but  as  to  the  other  damages  which  resulted 
to  him  in  consequenca.of  the  nonperformance  of  the  contract, 
which  he  was  unable  to  avoid  by  reason  of  inability  to  procure 
the  necessary  ice,  these  damages  had  no  connection  with  the 
contract  at  all. 

Now  the  learned  counsel  for  the  defendant  makes  two  criti* 
cisms  upon  the  charge  as  given,  and  the  refusal  to  instruct  as 
requested:  Firsts  he  says  that  as  to  the  spoiled  meat  the 
court  below  regarded  that  as  a  cause  of  action  in  tort,  and  as 
to  that  adopted  the  rule  of  damages  which  would  have  been 
applicable  if  the  injury  were  a  trespass  or  other  wrong  com- 
mitted by  defendant,  rather  than  a  breach  of  contract  on  his 
part;  and,  second j  the  rule  laid  down  by  the  court  gives  the 
plaintiff  the  same  damages  for  nondelivery  of  the  ice  which 
he  had  not  paid  for,  which  he  would  have  been  entitled  to 
receive  had  he  paid  for  it 
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Of  coarse  tliis  was  an  sietion  for  a  breach  of  the  contract; 
but  as  the  defendant  f nllj  knew  the  nse  which  the  plaintiff 
wished  to  make  of  the  ice  he  a^zp'eed  to  deliver,  namelj,  to 
supply  his  ice  box  in  order  to  preserve  fresh  meat,  there  is  no 
hMtlship  in  allowing  the  plaintiff  to  recover  "not  only  general 
damages  —  that  is,  such  as  are  the  necessary  and  immediate 
result  of  the  breach, — -but  special  damages,  which  are  such  as 
are  the  natural  and  proximate  consequence  of  the  breach, 
although  nc*  in  general  following  as  its  immediate  effect" 
Benjamin  on  Sales,  §  870.  This  is  the  rule  on  the  subject 
of  the  measure  of  damages  on  breach  of  contract  laid  down 
in  Hadley  v.  BaxejidaUy  9  Exch.,  341,  which  has  been  approved 
by  this  court  (see  Shepard  v.  Milwaukee  Gas  Light  Co.j  15 
Wis.,  318;  Bichardsan  v.  Chynoweth^  26  Wi^.,  656),  and  seems 
applicable  to  the  facts  of  this  case;  that  is,  "  if  the  special  cir- 
cumstances, under  which  the  contract  was  actually  made,  were 
communicated  by  the  plaintiffs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  resulting  from  the  breach 
of  such  a  contract,  which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  would  ordinarily  follow 
from  the  breach  of  contract  under  those  special  circumstances 
so  known  and  communicated."  Aldbrson,  B.,  in  Hadley  v. 
Baxendale. 

!N^ow,  as  the  defendant  was  acquainted  with  all  the  special 
circumstances  in  respect  to  this  contract — knew  for  what  pur- 
pose the  ice  agreed  to  be  furnished  by  him  was  to  be  used, — 
lie  should  fully  indemnify  the  plaintiff  for  the  loss  he  sustained 
by  nondelivery  of  the  ice;  and  he  was,  therefore,  justly  charge- 
able in  damages  for  the  meat  spoiled  in  consequence  of  the 
inability  of  the  plaintiff  to  procure  ice  elsewhere.  This  is  a 
legitimate  element  to  be  considered  in  estimating  the  plaintiff's 
damages.  It  is  a  consequence  which  "  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties,  at  the 
time  of  making  of  the  contract,  as  the  probable  result  of  the 
breach  of  it."    But  it  is  obvious  that  these  damages  were  con- 
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nected  with  the  contract  itself,  and  tiiere  was,  therefore,  an 
inaccaracy  in  the  charge  of  the  conrt  in  which  it  was  said  that 
sach  damages  ^^had  no  connection  with  that  contract  at  all/' 
Bat  this  expression  of  the  learned  coanty  court  was,  perhaps, 
not  as  likely  to  prejudice  the  defendant  as  the  refusal  to  give 
the  instruction  asked,  to  the  effect  that  the  price  of  the  ice 
was  to  be  deducted  from  the  damages  of  all  kinds,  and  that 
the  plaintiff  was  not  entitled  to  recover  the  same  amount  of 
damages  he  should  have  had  if  he  had  paid  the  contract  price. 

That  a  vendee  who  has  not  paid  the  consideration  should,  in 
an  action  for  nondelivery  by  the  vendor,  recover  the  same  dam- 
ages that  he  would  where  he  had  paid  the  contract  price,  is  a 
proposition  so  obviously  unsound  as  not  to  need  argument  to 
show  its  fallacy.  Prof.  Greenleaf  says:  "Upon  a  contract  to 
deliver  goods,  the  general  rule  of  damages  for  nondelivery  is 
the  market  value  of  the  goods  at  the  time  and  place  of  the 
promised  delivery,  if  no  money  has  yet  been  paid  by  the  ven- 
dee; but,  if  the  vendee  has  already  paid  the  price  in  advance, 
he  may  recover  the  highest  price  of  such  goods  in  the  same 
place  at  any  time  between  the  stipulated  day  of  delivery  and 
the  time  of  trial."  2  Greenl.,  §  261.*  For  reasons  already 
stated  that  rule  could  not  apply  here,  but  the  remark  shows 
that  a  real  distinction  exists  between  a  case  where  the  vendee 
has  paid  the  contract  price  and  where  he  has  not,  as  to  the  rule 
of  damages.  Damages  which  were  the  natural  and  proximate 
consequence  of  a  breach  qf  the  contract,  such  as  the  loss  of 
meat,  etc.,  were  allowed  the  plaintiff  in  this  case,  and,  as  we 
think,  justly.  And  we  also  think  it  would  be  equally  just  to 
deduct  the  contract  price  of  the  ice  from  the  gross  damages, 
and  that  this  rule  will  fully  indemnify  the  plaintiff  for  his  loss 
on  failure  of  the  defendant  to  perform  his  contract. 

The  following  cases,  to  which  we  were  referred  on  theargu- 

' Note.  —A  somewhat  di£Eereiit  rule  of  damages  from  the  one  given  by 
Prof.  Greenleaf  in  this  section  was  laid  down  by  this  oonrt  in  Ingram  «• 
Rankin,  ante,  p.  406. 
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ment  by  defendant's  connsel,  while  not  directly  in  point,  have 
a  bearing  upon  the  question:  Messmorev.  The  N.  T.  Shot 
dk  Lead  Co.y  40  N.  Y.,422;  Bank  of  Montgomery  v.  JSeesej 
26  Pa.  St,  143;  McEose  v.  Fulmery  73  Pa.  St.,  365;  Barvey 
V.  MycTj  9  Ind.,  891. 

By  the  Court. — The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial,  unless  the 
plaintiff  remits  from  the  amount  of  the  verdict  the  contract 
price  of  the  ice.  Upon  such  a  remittiturheing  filed,  the  court 
will  give  judgment  for  the  amount  of  the  verdict  less  such 
deduction;  otherwise  let  there  be  a  new  trial. 


Owens  vs.  The  City  op  Milwaitkee. 

Rboradino  Strketb  in  Milwaukee.  (1)  Lot-owner's  remedy  for  if\}ury 
to  lot.  (2)  Estoppel  against  recovery  qf  damages  for  illegal  acts. 
(3,  4)  When  lot-owner  cannot  recover  for  filling  m  front  of  his  lot  upon 
illegal  order,  (5)  Assessments  for  city  itnprovements :  what  irregu' 
larities  a  grotmd  of  action. 

1.  Owners  of  lots  in  Milwaukee,  injured  by  a  change  regalarly  made  since  ch. 

129,  Laws  of  1873,  in  the  established  grade  of  an  ac^joining  street,  can- 
not bring  an  original  action  in  the  circuit  court  for  such  ii^juries;  but 
must  proceed  by  appeal,  within  the  thne  limited  by  that  act,  from  the 
assessment  of  benefits  and  damages  made  by  the  board  of  public  wonks. 

2.  One  cannot  recover  of  a  municipality  damages  for  illegal  acts  of  its  offi- 

cers, if,  with  knowledge  of  their  illegality,  he  has  assisted  in  their  per- 
^  formance. 

3.  The  common  council  oY  Milwaukee,  claiming  to  act  under  said  ch.  129, 

changed  the  established  grade  of  a  street,  and  ordered  it  to  be  filled  to 
the  new  grade;  but  the  order  was  void  for  irregularity  of  the  proceedings 
upon  which  it  was  made.  Plaintiff,  in  accordance  with  such  order,  filled 
said  street  to  the  new  grade  in  front  of  his  own  lot  fronting  thereon.  In 
an  action  for  the  value  of  such  filling,  and  for  iigury  to  the  lot  from  the 
change  of  grade:    Held^ 

(l)That  if  plaintiff  did  the  work  knowing  iiiat  the  order,  was  void,  he 
cannot  recover  therefor. 
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(2)  Thai  if  he  did  it  believing  that  the  pcoceedmgs  were  legal,  then, 
from  his  failuro  to  appeal  from  the  assessment  of  benefits  and  damages 
made  by  the  board  of  public  works,  it  must  be  presumed  that  he  was 
satisfied  with  such  assessment,  by  which  it  was  decided  that  the  benefits 
to  the  property  were  a  full  compensation  for  the  woric 

(3)  That  if  he  did  it  without  taking  any  measures  to  ascertain  whether 
the  proceedings  were  regular,  he  must  still  be  held  to  have  thereby 
agreed  to  take,  for  his  expenditures  and  damages,  the  compensation 
awarded  by  the  officers,  viz.,  the  benefits  to  the  property. 

4*  The  case  of  Dare  v.  Milwaukee^  4&  Wis.,  108,  distinguished. 

5.  Under  ch.  322  of  1875,  the  board  of  public  works  of  Milwaukee  was 
authorized  to  cause  the  street  on  which  plaintiff's  lot  fronts,  to  be  paved 
with  wooden  block  pavement,  without  petition  of  the  lot-owners  there- 
for, or  resolution  of  the  common  council  authorizing  it;  one- third  of  the 
cost  being  required  to  be  assessed  against  the  lots  fronting  on  sudi  street, 
and  two-thurds  paid  out  of  the  ward  fund.  The  complaint  alleges,  as 
to  the  repaving  of  said  street  upon  the  new  grade,  that  some  of  the  lots 
were  assessed  more  than  others,  and  the  assessments  were  made  arbitra- 
rily; but  does  not  allege  that  mon^  than  one-third  of  the  cost  was 
charged  to  the  lots,  or  more  than  two-thirds  to  the  ward  fund;  nor  that 
plaintiff's  lot  was  assessed  for  more  than  its  just  proportion  of  the  whole 
cost  of  the  work.    Held,  that  it  does  not  show  any  ii\jary  to  plaintiff. 

APPEAL  from  the  County  Court  for  Milwaukee  County. 

The  case  is  thus  stated  by  Mr.  Justice  Tatlob: 

^^  This  action  is  brought  by  the  plaintiff  against  the  city  of 
Milwaukee  to  recover  for  the  expenses  of  raising  the  grade  of 
the  street  in  front  of  the  plaintiff's  lot  in  said  city,  and  for 
damages  to  said  lot  by  reason  of  changing  the  grade  and  filling 
the  street  up  to  such  new  grade. 

^*  The  plaintiff  alleges  that  the  grade  of  said  street  had  been 
fixed  and  established  in  1853,  and  the  street  graded  in  accord- 
ance therewith  and  paved,  and  that  afterwards,  in  1873,  the 
common  council  of  said  city,  pretending  to  act  under  the  pro- 
visions of  section  6,  ch.  129,  Laws  of  1873,  changed  such 
established  grade  and  raised  the  same  several  feet  in  front  of 
said  lot,  and  ordered  such  street  to  be  filled  in  front  thereof 
up  to  such  new  grade;  that,  in  pursuance  of  such  order,  the 
plaintiff  filled  the  street  in  front  of  his  lot  up  to  such  grade; 
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that  afterwards  the  said  city,  pretending  to  act  under  the 
provisions  of  chapter  822,  Laws  of  1875,  caused  said  street  to 
be  repaved,  and  plaintiff  was  compelled  to  pay  a  part  of  the 
expense  of  repaying  the  same;  and  that  the  expense  of  fill- 
ing and  paving  was  about  the  sum  of  $800.  llie  complaint 
sets  out  the  proceedings  of  the  common  council  and  of  the 
board  of  public  works,  relative  to  the  establishment  of  such 
new  grade  and  the  filling  and  paving  of  the  same;  from  which 
proceedings,  as  set  out  in  the  complaint,  it  is  apparent  that 
so  much  of  them  as  relate  to  the  proceedings  under  which  it 
is  claimed  the  work  of  filling  the  street  up  to  the  new  grade 
was  ordered,  were  entirely  void;  but,  as  we  shall  hereafter 
show,  the  subsequent  proceedings  for  paving  the  street  were 
apparently  valid  and  regular.  The  plaintiff  claims  as  dam- 
ages the  said  sum  of  $300,  the  cost  of  filling  and  paving  said 
street,  and  the  further  sum  of  $1,000  as  damages  to  his  lot 
occasioned  by  reason  of  filling  such  street  up  to  the  new  grade. 

"  To  this  complaint  the  city  demurred,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  court  below,  and  the 
plaintiff  appealed." 

Frank  B.  Van  VdUcenhurgh^  for  the  appellant. 

D.  H.  Johnson^  for  the  respondent 

Taylor,  J.  In  order  to  understand  the  grounds  of  the  de- 
fendant's demurrer,  it  becomes  necessary  to  state  some  of  the 
provisions  of  the  charter  of  the  city  which  have  a  direct  bear- 
ing upon  the  questions  raised  by  said  demurrer. 

Section  18  of  subch.  10  of  ch.  56,  Laws  of  1852,  which  is  an 
act  to  consolidate  and  amend  the  charter  of  the  city  of  Mil- 
waukee, provides  for  the  establishment  of  the  grade  of  all  the 
streets,  sidewalks  and  alleys  in  said  city,  and  that  '^  when  the 
grade  so  established  shall  be  thereafter  altered,  all  damages, 
costs  and  charges  arising  therefrom  shall  be  paid  by  the  city 
to  the  owner  of  any  lot  or  parcel  of  land  or  tenement  which 
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maj  be  affected  ia  consequenoe  of  the  alteration  of  such 
grade." 

Section  3,  ch.  401,  P.  &  L.  Laws  of  1870,  provides  that 
whenever  the  board  of  public  works  of  the  city  of  Milwaukee 
shall  deem  it  necessary  to  grade  or  otherwise  improve  any 
street,  alley,  sidewalk  or  public  ground,  they  shall  cause  an 
estimate  of  the  cost  of  such  improvement  to  be  made,  and 
report  the  same  to  the  common  council,  and,  if  approved  by 
the  council,  the  board  may  cause  the  work  to  be  done,  etc. 
Section  4  provides  that  before  ordering  any  such  work  to  be 
done,  such  board  shall  view  the  premises  and  consider  the 
amount  proposed  to  be  made  chargeable  against  the  several 
lots,  and  the  benefit  which  in  their  opinion  will  actually  accrue 
to  tibie  owners  of  the  same  in  consequence  of  such  improve- 
ment; and  in  effect  makes  the  lot  chargeable  with  such  part 
of  the  cost  of  the  improvement  as  they  shall  consider  it  bene- 
fited thereby.  Section  5  provides  that  the  board  shall  give 
notice  to  the  owners,  in  the  official  paper,  that  an  assessment 
of  benefits  for  such  improvement  is  ready  for  inspection  in 
their  office,  and  require  him  to  do  the  work  within  a  certain 
time;  gives  the  owner,  if  not  satisfied  with  the  assessment  of 
benefits,  the  right  to  appeal  to  the  common  council,  and  if 
upon  such  appeal  he  is  dissatisfied  with  the  decision  of  the 
common  council,  to  appeal  from  their  decision  to  the  circuit 
court. 

Section  4,  ch.  129,  Laws  of  1873,  amendatory  of  section  5, 
ch.  401,  P.  &  L.  Laws  of  1870,  reads  as  follows:  ^  Section  4. 
All  persons  owning  or  having  any  interest  in  any  property 
affected  by  such  assessment,  shall,  within  ten  days  after  the 
first  publication  of  notice  by  the  city  clerk  of  the  said  dty 
that  such  assessment  has  been  reported  to  the  common  coun- 
cil, have  a  right  to  appeal  therefrom  to  the  said  common 
council,  and  have  the  same  right  of  appeal  now  provided  by 
law  from  the  said  common  council  to  the  circuit  court  of  Mil- 
waukee county.    But  no  such  appeal  to  the  said  common  coun- 
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cil  shall  be  taken  after  the  expiration  of  ten  days,  as  provided 
in  this  section.  And  in  all  cases  of  assessment  hereafter  to  be 
made,  sneh  right  of  appeal  to  the  said  common  conncil,  and 
from  the  said  common  council  to  the  said  circnit  court,  shall 
be  the  only  remedy  for  damages  sustained  by  the  proceedings 
or  acts  of  the  said  city  or  its  officers  in  the  matter  to  which 
such  assessment  relates;  and  no  action  at  law  shall  be  main- 
tained for  injuries  sustained  by  the  proceeding  or  action  of 
the  said  city  or  its  officers  in  the  matter  to  which  any  such 
assessment  hereafter  made  relates,  whether  such  action  be 
founded  on  section  18  of  chapter  10  of  the  act  mentioned  in 
the  title  mentioned  in  this  act^  and  hereby  amended,  or  other- 
wise.'' 

Section  5  of  said  chapter  129  provides  that  in  case  the  com- 
mon council  shall  thereafter  order  the  grade  of  any  street  to 
be  changed,  which  has  in  fact  been  changed  since  the  twentieth 
of  February,  1852  —  being  the  date  of  the  passage  of  the 
amended  charter  which  contains  section  18,  subch.  10,  above 
referred  to,  — an  assessment  of  benefits  and  damages  shall  be 
made  as  in  the  other  cases  of  grading  streets,  and  all  the  pro- 
visions of  law  relating  to  assessments  for  grading  streets  shall 
apply  to  assessments  for  grading  such  street,  and  the  benefits 
and  damages  of  such  grading,  '^  and  the  damages,  costs  and 
charges  mentioned  in  section  18  of  chapter  10  of  the  act  hereby 
amended,  shall  be  included  in  such  assessmeuL" 

Section  13,  chapter  401,  Laws  of  1869,  provides  as  follows: 
'^  Any  person  entering  into  any  contract  with  the  city,  and 
who  agrees  to  be  paid  from  special  assessments,  shall  have  no 
claim  upon  the  city  in  any  event  except]  from  the  collection  of 
the  special  assessments  made  for  the  work  contracted  for;  and 
no  work  proper  to  be  paid  for  by  special  assessment  shall  be 
let,  except  to  a  contractor  who  shall  so  agree." 

It  will  be  seen  that  the  complaint  alleges  that  the  raising  of 
the  grade  of  said  street  was  claimed  to  be  done  by  the  common 
council  of  said  city  in  pursuance  of  the  laws  regulating  the 
VoL.XLVIL-80 
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mannefr  of  doing  the  same,  and  that  the  cost  of  filling  the  same 
in  front  of  the  plaintiff's  lot  was  assessed  against  said  lot  on 
account  of  the  benefits  which  wonld  aocrne  to  it  bj  reason  of 
the  raising  of  the  grade  in  front  thereof,  and  that  because  the 
same  was  so  pretended  to  be  assessed  as  benefits,  and  because 
the  common  council  had  ordered  the  work  to  be  done  by  the 
plaintiff,  and  unless  done  by  him  the  city  would  let  the  work 
by  contract,  and  charge  the  cost  of  doing  the  same  to  the  lot, 
he  (plaintiff)  did  the  work. 

Under  the  charter  of  1852,  above  cited,  this  court  held  that 
an  ordinary  action  at  law  might  be  brought  by  the  owner  of 
any  lot  in  said  city  to  recover  the  damages,  costs  and  charges 
arising  from  the  change  of  grade  of  the  street  in  front  thereof, 
after  the  grade  had  been  once  established.  Goodrich  v.  The 
OUy  of  MiltoaukeSy  24  Wis.,  422.  In  the  case  of  Church  v. 
The  OUy  of  Miltoaukee^  81  Wis.,  512,  the  decision  in  the  case 
of  Goodrich  v.  The  City  of  MUwavkeej  supra,  was  affirmed, 
and  it  was  further  held  that  the  provisions  of  the  charter,  as 
amended  by  chapter  401,  P.  &  L.  Laws  of  1869,  amended  by 
chapter  401,  P.  &  L.  Laws  of  1870,  giving  appeals  from  the 
assessments  of  damages  and  benefits,  did  not  apply  to  cases 
where  a  street  grade  was  changed.  Justice  Colb,  in  com- 
menting upon  this  point,  says:  ^^The  learned  counsel  for  the 
city  suggests  that  the  rule  in  Goodrich  v.  Milwaukee  pro- 
ceeded upon  a  misconception  of  the  policy  of  the  charter,  and 
ought  to  be  changed.  But  we  still  think  the  dedsion  then 
made  was  correct,  for  the  reason  stated  in  the  opinion. 

^^  It  seems  to  us  that  the  city  charter,  and  the  various  acts 
relating  thereto,  provide  no  methods  for  assessment  of  dam- 
ages arising  from  the  alteration  of  the  grade  of  a  street,  and 
diat  the  provisions  in  regard  to  the  assessment  of  benefits, 
which  is  made  by  the  board  of  public  works,  have  reference 
to  an  entirely  different  class  of  cases;  and,  if  this  view  be 
correct,  it  follows  that  the  plaintiff's  remedy  by  action  has 
not  been  taken  away  or  abrogated  by  the  provisions  in  the 
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acts  of  1869  and  1870,  above  referred  to."  This  case,  and  the 
case  of  StovytU  v.  The  City  of  Milyyavkeej  81  Wig.,  628,  set- 
tied  a  qnestion  as  to  the  rule  of  damages  in  snch  case.  They 
hold  that  the  city  in  snch  action  may,  if  it  can,  show  in  miti- 
gation of  damages,  or  for  the  purposes  of  defeating  the 
plaintiff's  right  of  recovery,  that  the  change  of  grade,  and 
the  costs  and  expenses  of  snch  change,  were  compensated  to 
the  plaintiff  by  the  appreciation  in  the  market  value  of  the 
property  of  the  plaintiff  in  front  of  which  snch  change  was 
made. 

Justice  Cols,  who  also  delivered  the  opinion  in  this  case, 
says:  "The  counsel  for  the  plaintiff  objects  to  that  portion  of 
the  charge  which  allows  the  general  benefits  conferred  upon 
the  plaintiff's  premises,  in  common  with  the  other  property 
affected  by  the  grade,  to  be  offset  against  the  direct  damages. 
But,  as  we  have  said  in  the  Church  case,  this  was  correct 
The  plaintiff  cannot  complain  if  he  is  indemnified  against 
all  loss  resulting  from  the  change  of  grade,  and  if  his  prop- 
erty is  appreciated  in  its  market  value  by  the  alteration,  to 
that  extent  he  is  not  damnified  but  benefited." 

In  the  Church  case,  the  court  below  had  in  effect  charged 
the  jury  that  the  same  rule  as  to  damages  must  be  applied 
as  in  the  case  of  property  taken  by  a  railroad  company;  but 
the  court  say:  "  We  think  a  different  rule  applies  under  the 
charter;  for  a  street  is  usually  graded  in  the  city  for  the  con- 
venience of  the  public,  and  such  grading  not  infrequently 
confers  direct  benefits  upon  all  the  lots  on  the  street  If  any 
one^s  premises  are  injured  by  the  grade,  he  has  no  reason  to 
complain,  providing  his  actual  loss  is  made  good;  and  if  the 
amount  which  the  premises  are  actually  diminished  in  value 
by  reason  of  the  grade  is  added  to  the  cost  and  expense  of 
putting  them  in  the  same  relative  position  to  the  street  after 
the  change  that  they  were  before,  the  owner  is  fully  Indemni- 
fied within  the  intent  of  the  charter.  All  damages,  costs  and 
charges  arising  from  an  alteration  of  the  grade  are  paid  him 
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when  this  is  done;  and  it  is  manifest,  in  determining  the 
amount  which  the  plaintiff's  lot  and  improvements  were  less- 
ened in  valne,  it  was  proper  for  the  jury  to  consider  the 
natnre  and  condition  of  the  property  before  and  after  the 
grade,  and  anj  advantages  and  benefits  which  might  be  con- 
ferred upon  it  in  common  with  other  property  on  the  street 
affected  by  the  grade." 

These  cases  settled  two  questions:  ^r^y  that  the'  appeal  pro- 
vided for  in  the  charter  of  the  city,  as  amended  in  1869  and 
1870,  did  not  apply  to  the  case  of  regrading  a  street  upon  a 
change  of  grade;  and  eeoondy  that,  although  the  officers  of 
the  city  could  not  bind  the  owner  of  a  lot  by  an  assessment  of 
benefits,  in  case  of  regrading  a  street  to  a  changed  grade, 
either  in  whole  or  in  part  to  offset  the  costs,  expenses  and 
damages  caused  by  such  regrade,.  yet  in  an  action  by  the 
owner  under  the  charter  to  recover  such  damages,  the  city 
could  either  in  part  or  in  whole  defeat  the  plaintiff's  action  by 
showing  that  the  plaintiff  was  benefited  by  increasing  the 
market  value  of  his  lot  by  such  change  of  gntde. 

These  cases  were  decided  in  the  June  term,  1872,  and  at  the 
next  session  of  the  legislature  the  city  procured  the  passage  of 
chapter  129,  Laws  of  1873.  This  act  was  clearly  intended  to 
remove  the  objection  that  in  cases  of  the  change  of  the  grade 
of  a  street  in  said  city  no  assessment  of  benefits  and  damages 
could  be  made,  and  that  therefore  in  such  cases  no  appeal  from 
an  assessment  was  allowable  under  the  charter;  and  sections 
4  and  5  of  said  charter  were  passed  to  make  it  clear  that  there- 
after the  only  remedy  which  a  party  could  have  to  recover  his 
damages  in  such  cases,  if  not  satisfied  with  the  assessment  of 
damages  and  benefits  made  by  the  city  authorities,  was  by  an 
appeal  as  provided  in  that  act  We  are  fully  justified,  there- 
fore, in  holding  that  at  the  time  the  grade  of  the  street  in  ques- 
tion was  changed,  the  city  authorities  had  the  right,  and  it  was 
their  duty,  to  make  an  assessment  of  the  damages  and  benefits 
which  the  owners  of  tlie  property  on  the  street  would  sustain 
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and  receive  by  reason  of  snch  change  of  grade;  that  when  snch 
cliange  of  grade,  and  the  filling  or  catting  neoessary  to  con- 
form to  snch  new  grade,  were  ordered  to  be  done  in  the  man- 
ner provided,  by  the  charter,  no  party  injored  thereby  conid 
maintain  an  original  action  to  recover  any  damages  he  might 
suflfer  by  such  change;  and  that  his  only  remedy  was  by  an 
appeal  as  provided  in  said  chapter  129,  Laws  of  1878,  if  not 
satisfied  with  the  assessment  made  by  the  board  of  public 
works. 

The  old  provision  of  section  18,  subch.  10  of  the  consoli- 
dated charter  of  1852,  is  virtually  repealed  by  the  provisions  of 
chapter  129,  Laws  of  1873,  so  far  as  it  gave  a  remedy  for  the 
recovery  of  the  damages  sustained  by  the  change  of  grade  of  a 
street,  and  substituted  a  new  and  exclusive  remedy  for  the 
recovery  of  such  damages;  and  this  new  remedy  the  party 
must  now  follow,  or  lose  his  right  The  right  itself  being  con- 
ferred solely  by  the  statute,  the  legislature  have  full  power  to 
prescribe  the  remedy  the  party  must  pursue  in  order  to  avail 
himself  of  the  statutory  riglit. 

The  complaint  of  the  plaintiff  must  therefore  show  a  right 
of  action  against  the  city  outside  of  the  provisions  of  the  char- 
ter, in  order  to  recover.  If  he  seeks  to  recover  because  the 
charter  of  the  city  says  that  in  case  of  a  change  of  grade  he 
may  recover  the  damages,  costs  and  expenses  he  has  sustained, 
the  same  charter  says  that  he  must  recover  the  same  by  way 
of  an  appeal  from  the  assessment  made  by  the  proper  city 
authorities.  He  cannot  rely  on  the  statutory  right  to  dam- 
ages, and  at  the  same  time  seek  to  recover  such  damages  in  a 
form  of  proceeding  which  the  statute  prohibits  to  him  in  such 
case. 

Does  the  complaint  state  a  cause  of  action  without  the  aid 
of  the  charter?  It  is  admitted,  on  the  part  of  the  counsel  for 
the  city,  that  the  complaint  shows  on  its  face  that  the  proceed- 
ings to  change  the  grade  and  regrade  the  street  were  irregular 
and  void.    This  being  admitted,  according  to  the  opinion  of 
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this  court,  a  party  not  consentiiu^  thereto  maj  recover  agaiDSt 
the  city  for  any  injury  done  to  his  property  by  such  change  of 
grade  and  the  filling  the  street  up  to  such  new  grade.  Cros- 
settv.  Th  City  ofJanewUle,  28  Wis.,  420.  But  it  is  claimed 
by  the  counsel  for  the  city,  that  as  the  complaint  shows  that 
the  plaintiff  himself  did  the  work  voluntarily,  for  which  he 
now  claims  compensation,  and  as  the  result  of  which  he  claims 
he  was  injured,  he  has  brought  himself  within  the  maxim, 
^volenti  non  Jit  injuria^^^  and  therefore  his  complaint  fails  to 
state  a  cause  of  action.  The  learned  counsel  for  the  plaintiff 
insists  that  his  client  ought  not  to  be  considered  as  having 
voluntarily  done  the  work  which  caused  the  damage,  because 
he  did  the  work  of  grading  the  street  in  the  belief  that  the 
city  officers  were  proceeding  to  do  the  same  in  a  lawful  man- 
ner, and  that  the  city  ought  not  to  bo  heard  to  allege  that 
they  were  not  proceeding  lawfully. 

It  might  be  a  sufficient  answer  to  this  claim,  that  the  plaintiff 
himself  alleges  that  they  were  proceeding  unlawfully;  but  an- 
other, and,  as  we  think,  more  fatal  objection  to  the  right  of 
the  plaintiff  to  recover  upon  this  theory  is,  that,  if  we  are  to 
presume  that  the  city  authorities  were  proceeding  lawfully, 
and  that  the  plaintiff  did  the  work  in  that  belief,  then,  not 
having  taken  any  appeal  from  the  assessment  of  damages  and 
benefits,  he  must  be  presumed  to  have  been  entirely  satisfied 
with  the  assessment  made  by  the  city  authorities,  and  to  have 
done  the  work  in  view  of  the  fact  that  he  was  to  get  no  other 
compensation  than  the  benefits  which  would  accrue  to  him  by 
the  change  of  grade,  the  city  authorities  having  decided  that 
such  benefits  were  a  compensation  for  doing  such  work. 

Suppose  he  had  not  done  the  work  himself,  and  the  city  had 
let  the  work  by  contract  to  a  third  person:  then,  this  being  a 
case  where  the  contractor  under  the  city  charter,  section  13, 
ch.  401,  Laws  of  1869,  above  cited,  would  have  been  compelled 
to  take  tlie  contract  with  an  agreement  to  be  paid  from  the  spe- 
cial assessments,  the  city  would  not  have  been  obligated  to  pay 
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Ae  oontraotor  for  the  work  done,  had  the  owner  of  the  lots  en- 
Joined  the  collection  of  the  special  assessment  on  the  ground 
that  the  proceedings  were  Toid.  In  cases  of  this  kind  this 
conrt  has  held  that  the  contractor  takes  the  risk  of  the  regn- 
larity  of  the  proceedings;  he  is  charged  with  knowledge  of  the 
irregularities,  if  there  be  any;  and  if  his  assessment  fails  for 
any  reason,  he  is  withont  remedy  against  the  city.  Hall  v. 
The  City  of  Chippewa  FalU^anU^  p.  267;  EilcH  v.  Oahkoah^ 
14  Wis.,  586;  Fletcher  v.  City  of  OshJcosh,  18  Wis.,  282; 
Finney  v.  Sains^  id.,  209;  Smith  v.  Milwaukee^  id.,  63. 

As  between  the  city  and  the  owner  of  the  lot  doing  the  work, 
it  seems  to  us  there  would  be  less  equity  in  allowing  the  owner 
to  recover  for  the  cost  of  the  work  than  in  allowing  the  con- 
tractor to  do  so.  We  think  it  clear  that  if  the  plaintiff  did 
the  work,  supposing  the  city  authorities  had  proceeded  regu- 
larly, and  were  legally  authorized  to  require  the  work  to  be 
done  in  this  particular  case,  then  he  cannot  recover.  He  comes 
witliin  the  maxim  above  cited.  He  voluntarily  did  the  work, 
knowing  that  he  was  to  have  no  com  pulsation  therefor,  or  for 
any  damages  which  might  result  therefrom ;  as  the  city  author- 
ities had  decided  (and  under  the  supposition  above  mentioned 
the  plaintiff  is  presumed  to  have  known  it)  that  he  was  to  have 
no  such  compensation  either  for  his  work  or  the  damages  re- 
sulting therefrom,  because  the  benefits  which  would  accrue  to 
the  plaintiff's  property  by  regrading  the  street  would  fully 
compensate  him  for  the  cost  of  the  work  and  the  resulting 
damages. 

On  the  other  hand,  if  the  plaintiff  did  the  work  knowing 
that  the  city  officers  were  proceeding  without  any  authority, 
and  that  all  their  acts  were  therefore  illegal  and  void,  it  is 
equally  clear  that  he  cannot  recover  of  the  city  the  costs  and 
expenses  of  doing  the  same,  or  the  damages  resulting  there- 
from. In  such  case  he  would  be  aiding  the  officers  in  the  per- 
formance of  acts  which  all  knew  were  illegal  and  void,  and  the 
plaintiff  would  be  in  no  position  to  claim  that  he  supposed  the 
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officers  ^^  were  in  good  faith,  and  with  im  honest  view,  endeav- 
oring to  obtain  for  the  pnblio  a  lawful  benefit  or  advantage," 
within  the  rule  laid  down  in  the  case  of  HamiUon  v.  CUy  of 
Fond  du  Lac^  40  Wis.,  47 ;  Squiers  v.  The  Village  of  Neenahj 
24  Wis.,  688-693;  Hurley  v.  Town  of  Tewan,  20  Wis.,  63*, 
and  others  of  a  similar  character.  The  knowledge  of  the  plaint- 
iff that  the  acts  ordered  to  be  done  bj  the  dty  officers  were 
illegal  and  void,  would  condnsivelj  bar  him  from  claiming 
that  the  citj  should  respond  to  him  in  damages  for  the  volun- 
tary performance  of  the  acts  so  iUegallj  ordered  to  be  done. 
A  person  claiming  to  recover  of  a  municipality  for  alleged 
damages  arising  from  the  performance  of  ill^al  acts  by  its 
officers,  will  not  be  allowed  to  do  so  when  it  appears  that  he, 
knowing  of  the  illegality  of  such  acts,  aided  and  assisted  the 
officers  in  their  performance. 

The  officers  of  a  municipality  are  its  agents,  with  limited 
authority.  They  can  only  charge  the  corporation  when  acting 
within  their  powers,  except  in  those  cases  where  there  is  a 
general  power  to  do  an  act  conferred,  and  the  particular  man- 
ner of  doing  the  same  is  prescribed  by  statute.  In  such  cases 
the  municipality  may  be  held  responsible  for  the  doing  of  the 
act  by  its  officers  charged  with  the  duty  of  its  performance, 
although  such  officers  fail  to  follow  the  methods  prescribed  by 
law  for  doing  the  same.  But  this  exception  to  the  general  rule 
cannot  avail  a  party  who,  having  full  knowledge  of  the  ille- 
gality of  the  proceedings  of  the  officers,  assists  them  in  the 
performance  of  their  unauthorized  acts.  In  such  case,  the 
party,  having  knowledge  that  the  agent  was  not  pursuing  his 
authority,  can  no  more  recover  against  the  municipality,  which 
is  in  fact  the  principal  of  the  officers,  than  he  can  of  a  private 
person  for  doing  an  act  upon  the  order  of  the  agent  of  snch 
person,  knowing  at  the  time  that  such  agent  had  no  authority 
to  do  the  act  on  behalf  of  his  principal 

We  have  shown  that  if  the  plaintiff  did  the  work  supposing 
the  city  authorities  were  proceeding  r^ularly,  or  if  he  did  it 
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knowing  they  were  proceeding  irregularly,  he  cannot  recover. 
It  may  still  be  a  qaestion  whether  he  can  recover  if  he  did  the 
work  by  order  of  the  city  ofScers,  without  any  knowledge  that 
they  were  proceeding  irregularly,  and  without  taking  any 
measures  on  his  part  to  ascertain  whether  their  proceedings 
were  regular  or  otherwise.  In  such  case  we  think  it  is  equally 
clear  that  he  ought  not  to  be  permitted  to  recover  against  the 
city.  He  must  be  held  to  know  that  the  character  of  the  work 
directed  to  be  done  was  such  that  it  would  necessarily  be  paid 
for  in  whole  or  part  by  special  assessments  against  the  property 
fronting  the  street  upon  which  the  work  was  ordered  to  be 
done,  and  that  under  the  charter  any  damages  which  the  plaintiff 
would  be  entitled  to  recover  of  the  city,  resulting  from  the 
doing  of  such  work,  would  also  be  estimated  and  awarded  by 
the  proper  city  officers.  If,  therefore,  he  negligently  and  care- 
lessly assumed  that  the  officers  who  ordered  the  work  done  had 
legal  authority  to  do  so,  he  must  be  held  to  have  done  the  work 
rdying  entirely  upon  the  action  of  the  city  officers  for  his 
compensation,  and  for  his  damages.  By  doing  the  work  upon 
their  ord^,  without  any  investigation  as  to  their  authority,  he 
in  effect  agreed  to  take  such  compensation  for  his  expenditures 
and  damages  as  such  officers  might  award  to  him. 

The  complaint  shows  that  they  did  charge  his  lot  with  the 
expense  of  filling  the  street  in  front  thereof,  and  determined 
that  his  lot  was  not  damaged  by  such  filling,  but  was  benefited 
to  the  extent  of  the  cost  of  the  same;  and,  he  having  done  the 
work  upon  such  an  assessment,  and  having  taken  no  means 
authorized  by  the  charter  to  enlarge  his  claim  for  damages,  he 
must  be  presumed  to  have  been  satisfied  with  what  was  awarded 
to  him  by  the  city  officers,  whether  awarded  legally  or  other- 
wise. Having  voluntarily  done  the  work  with  a  view  solely 
to  the  compensation  so  fixed  by  the  officers,  he  cannot  be 
allowed  to  urge  successfully  that  because  the  proceedings  are 
void  he  may  claim  a  larger  compensation  from  the  city.  He 
has  received  the  compensation  which  was  offered  him  by  the  city 
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officers  for  doing  the  work  and  for  his  damages.  The  city 
makes  no  complaint,  but  has  acquiesced  in  the  illegal  acts  of 
its  officers.  Under  these  oircamstanoes  there  is  certainly  no 
equity  in  allowing  the  plaintifiE  to  avoid  the  conditions  of  the 
contract  under  which  he  did  the  work,  on  the  ground  that  the 
other  party  had  no  authority  to  make  it,  when  such  other  party 
has  performed  the  same  on  its  part  without  objection. 

In  every  aspect  of  the  case,  so  far  as  the  grading  and  filling 
of  the  street  is  concerned,  we  think  the  plaintiff  must  be 
deemed  to  have  done  the  work  voluntarily,  and  comes  clearly 
within  the  maxim  above  quoted. 

The  case  made  by  plaintiff  in  his  complaint  does  not  bring 
him  within  the  rule  laid  down  in  Dore  v.  The  City  of  MU- 
toavkseyH  Wis.,  108.  In  that  case  the  work  was  done  by  the 
plaintiff  in  pursuance  of  a  valid  order  of  the  city  officers,  and, 
as  the  law  then  stood,  the  city  was  declared  to  be  liable  to  the 
plaintiff  for  all  damages  sustained  by  the  plaintiff  by  reason  of 
the  doing  of  such  work,  and  the  party  injured  was  authorized 
to  bring  an  original  action  in  any  court  having  competent 
jurisdiction  to  recover  the  same.  When,  however,  the  work 
was  done  in  the  case  at  bar,  no  action  could  be  brought  by  the 
party  injured  by  the  doing  of  the  work  in  a  lawful  manner;  the 
statute  of  1873  having  taken  away  the  remedy  by  action,  and 
declaring  that  the  only  remedy  of  the  party  injured  must  be 
based  upon  the  award  of  damages  made  by  the  proper  officers, 
and,  if  not  satisfied  with  that,  by  an  appeal  from  such  award 
in  the  manner  provided  by  law. 

The  allegations  in  the  complaint  as  to  the  paving  of  the 
street  in  front  of  plaintiff^s  lot,  in  1875,  do  not  show  that  there 
was  any  illegality  in  the  proceedings  of  the  officers  in  letting 
the  contract  to  Martin  for  doing  that  work,  and  consequently 
do  not  show  that  the  assessment  made  upon  the  plaintiff's  lot 
for  that  purpose  was  illegal  and  void. 

Chapter  322,  Laws  of  1875,  authorized  the  board  of  public 
works  of  the  city  of  Milwaukee  to  cause  this  street,  with  others 
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in  said  citj,  to  be  paved  with  wooden  block  pavement,  without 
any  petition  of  the  owners  therefor,  or  any  resolution  of  the 
common  council  of  the  city  authorizing  the  same,  and  required 
that  one-third  of  the  cost  of  doing  the  work  should  be  assessed 
against  the  lots  fronting  the  streets,  and  two-thirds  should  be 
paid  oat  of  the  ward  fund;  and  provided  for  letting  the  work 
to  the  lowest  bidder  within  sixty  days  after  the  passage  of  the 
act,  to  be  finished  by  the  15th  of  November,  1876.  There 
are  no  allegations  in  the  complaint  which  show  that  the  con- 
tract was  not  fairly  let  as  provided  in  said  act  It  is  alleged 
that  some  of  the  lots  were  assessed  more  than  others,  and  that 
such  assessments  were  made  arbitrarily;  but  there  is  no  allega- 
tion that  more  than  one-third  of  the  cost  of  the  work  was 
charged  to  the  lots,  nor  more  than  two- thirds  to  the  ward  f and; 
nor  is  there  any  allegation  that  the  lot  of  the  plaintiff  was 
assessed  for  more  than  its  just  proportion  of  the  cost  of  doing 
such  work. 

The  complaint  does  not  show,  therefore,  that  the  plaintiff 
was  injured  by  the  unequal  assessment,  if  any  such  was  made. 
By  the  terms  of  the  law,  one-third  was  to  be  charged  to  the 
lot  and  two-thirds  to  the  ward  fnnd;  so  that  it  was  entirely 
immaterial  to  the  plaintiff  how  the  other  lots  were  assessed, 
so  long  as  his  lot  was  not  assessed  more  than  its  just  propor- 
tion, and  so  long  as  the  ward  fand  was  not  charged  with  more 
than  two-tliirds  of  the  cost  of  the  work.  If  he  has  paid  an 
assessment  under  these  circumstances,  he  makes  no  case,  either 
in  law  or  equity,  to  recover  the  same  back  from  the  city.  But 
I  fail  to  find  any  allegation  in  the  complaint  that  the  plaint- 
iff's lot  was  assessed  for  any  part  of  the  work,  or  that  the 
plaintiff  has  paid  any  such  assessment  either  to  the  city  or  to 
the  contractor.  How  the  plaintiff  was  injured  by  reason  of 
the  paving  of  the  street  in  front  of  his  lot  at  the  expense  of 
the  ward  and  tlie  other  lots  fronting  on  such  street,  it  is  diffi- 
cult to  imagine. 

After  carefully  examining  the  allegations  of  the  complaint 
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in  regard  to  the  paving  contract  made  with  Martin,  thej  Beem 
to  be  entirely  immaterial,  and  do  not  in  anj  waj  help  make  ont 
a  canse  of  action  for  the  recovery  of  damages  for  raising  the 
grade  of  the  street.  These  allegations  do  not  show  that  the 
plaintiff  was  pot  to  any  cost  or  expense,  or  that  he  has  paid 
any  tax  or  assessment  on  his  lot  for  snch  pavement;  nor  is 
there  any  claim  that  he  sustained  any  damage  by  reason  of  the 
paving  of  snch  street,  except,  perhaps,  so  far  as  the  paving 
was  a  part  of  the  filling  np  of  die  street  to  the  changed  grade. 
The  question  of  the  constitutionality  of  the  law  authorizing 
such  pavement  is  therefore  of  very  little  importance  in  deter- 
mining this  case. 
By  the  Court  —  The  order  of  the  county  court  is  affirmed. 

KvAH,  0.  J.,  took  no  part 


DowNBB,  Administrator,  vs.  Howabd. 

Appeal  from  Probate  Court, 

After  more  than  nxly  daj^  from  the  makiiig  of  an  order  by  a  ooonty  ooart 
allowing  an  aooount  against  an  intestate  estate,  A.  asked  leaye  to 
appeal  from  the  order,  stating  facts  to  explain  the  delay,  and  also 
stating  that  he  was  the  sole  heir-at-law  of  the  intestate,  as  the  sole 
groand  of  his  claim  to  be  aggrieved  by  the  order.  On  the  hearing 
of  the  petition,  it  appeared  that  A.  was  not,  bat  one  N.  was,  the 
sole  heir-at-law  of  the  intestate;  bat  the  county  jadge,  at  the  close  ci  the 
hearing,  announced  orally  that  he  would  grant  the  prayer  of  the  peti- 
tion. Afterwards  A.  filed  what  purported  to  be  an  assignment  to  him 
of  N.*s  interest  in  the  estate,  dated  some  days  before  the  v^ification  of 
A.'s  petition,  bot  not  referred  to  therein,  nor  need  at  the  hearing;  and 
the  adverse  party  had  no  oppcMiunity  to  contest  the  validity  or  efEoct  of 
such  alleged  assignment  The  drcoit  court  subsequently  made  an  order 
allowing  A.  to  appeal.  Held,  error :  A.  having  shown  no  right  to  appeal, 
at  the  hearing  of  his  petition,  and  havmg  been  guilty  of  bad  faith  and 
laches. 
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APPEAL  from  the  Oircuit  Court  for  MUwavJcee  Coantj. 

The  case  grows  out  of  the  divoroe  suit  of  Howa/rd  v.  Howard^ 
which  was  before  this  court  on  appeal  from  the  judgment 
therein,  and  is  reported  under  the  title  of  Downer j  AdmW^  v. 
Eawardy  4A  Wis.,  83.  On  that  appeal  the  judgment  of  the 
circuit  court,  directing  James  Howard,  the  defendant,  to  paj 
certain  sums  of  money  to  the  attorney  of  Mrs.  Howard,  for 
counsel  fees  and  expenses  of  the  litigation,  was  affirmed. 

The  eountj  court  allowed  the  account  of  such  attorney 
against  the  estate  of  Mrs.  Howard  to  the  amount  of  that 
judgment 

No  appeal  having  been  taken  from  such  allowance  within 
sixty  days,  Jamei  O,  Howard  filed  his  petition  in  the  circuit 
court  for  leave  to  appeal  therefrom.  The  petition  states  vari- 
ous reasons  why  the  appeal  was  not  taken  within  sixty  days. 
It  also  states  that  the  petitioner  is  the  sole  heir-at-law  of  Mrs. 
Howard,  who  died  intestate;  and  this  is  the  only  averment 
showing  that  he  could  possibly  have  been  aggrieved  by  the 
order  of  the  county  court  from  which  he  sought  to  appeal. 

On  the  hearing  of  the  petition  it  was  proved  that  the  peti- 
tioner was  not  the  heir-at-law  of  Mrs.  Howard,  but  that  one 
Newson  was  such  heir.  The  circuit  judge  Announced  his  decision 
orally,  granting  the  prayer  of  the  petition.  Some  days  after- 
wards, and  before  the  order  allowing  the  appeal  had  been  re- 
duced to  writing  and  filed,  counsel  for  Mr.  Howard  presented 
to  the  court  an  instrument  purporting  to  be  an  assignment 
from  Neweon  to  Howard  of  his  interest  in  Mrs.  Howard's 
estate. 

This  appeal  is  from  the  order  of  the  circuit  court  allowing  an 
appeal  by  James  C.  Howard  from  the  order  of  the  county 
court  allowing  the  claim  of  Mrs.  Howard's  attorney  against 
her  estate. 

Frank  B.  Van  VaVceriburghj  for  the  appellant 

For  the  respondent,  there  was  a  brief  by  CottriUj  Gary  dk 
Haneon^  and  oral  argument  by  Mr.  Gary. 
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Lyon,  J.  The  petition  for  leave  to  appeal  from  the  order  of 
the  countj  court  allowing  the  acconnt  of  Mrs.  Howard's  attor- 
ney should  have  beeu  denied.  Under  the  allegations  of  his 
petition,  the  respondent,  James  C.  Howard^  was  not  a  partj 
aggrieved  by  the  order  of  the  circuit  court,  unless  he  was  the 
heir  of  Mra  Howard.  Such  heirship  was  disproved  on  the 
hearing  of  the  petition.  Hence,  he  was  not  a  party  aggrieved, 
and  could  not  appeal.    R  S.,  984,  §§  4085,  4039. 

It  does  not  appear  that  the  instrument  purporting  to  be  an 
assignment  by  Newson  of  his  interest  in  Mrs.  Howard's  estate 
to  the  respondent  was  used  on  the  hearing  of  the  petition,  or 
that  the  administrator  ever  had  opportunity  to  contest  its  va- 
lidity, or  that  the  order  allowing  the  appeal  was  based  upon  it 
The  order  merely  recites  that  leave  was  granted  to  file  the 
instrument,  and  it  satisfactorily  appears  from  the  record  that 
it  was  not  used  on  the  hearing  of  the  petition. 

The  alleged  assignment  by  Newson  bears  date  December 
2d,  the  petition  was  verified  December  9th,  and  it  was  pre- 
sented to  the  court  and  heard  December  16th.  The  fair  infer- 
ence is,  that  when  he  verified  the  petition  the  respondent  knew 
that  he  was  not  the  heir  of  Mrs.  Howard.  He  was  guilty, 
therefore,  of  bad  faith  and  laches  by  claiming  as  heir  and  fail- 
ing to  disclose  the  assignment  Because  of  such  bad  faith 
and  laches  he  is  not  entitled  to  the  favorable  consideration  of 
the  court  in  a  matter  resting  somewhat  in  discretion. 

The  respondent  having  shown  no  right  to  appeal,  it  is  quite 
immaterial  whether  the  account  of  the  attorney  was  or  was 
not  properly  presented  and  allowed,  and  we  need  not  consider 
that  question.  But  it  may  not  be  improper  to  say  that  the 
record  of  the  former  appeal  discloses  that  the  attorney  is 
fairly  entitled  to  recover  a  large  portion  if  not  the  whole  of 
the  sum  allowed  him  by  the  county  court 

By  the  CovH.  — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  that  court  to  deny 
the  petition  of  the  respondent 
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(Ij  2)  Proof  of  signature  to  writttn  msirument,  when  required.  (S)  When 
denial  to  he  made,  (i)  What  errors  will  not  reverse.  (6)  Comparison 
of  papers  to  prove  signature. 

1.  In  an  action  upon  a  written  insinimenti  plaintiff  can  be  pnt  upon  proof 

of  the  genuineness  of  defendant's  signature  to  the  instrument,  under 
the  statute,  only  by  a  specific  denial  thereof  by  affidavit  or  yerified 
ansiwer;  and  a  denial  by  inference  is  not  sufficient. 

2.  Thus,  in  this  action  upon  a  promissoiy  note  which  purported  to  be  signed 

by  defendant  as  maker,  his  answw  alleging,  on  information  and  bdief, 
first,  that  if  the  note  was  made  by  him  at  all,  it  was  made  by  mistake  on 
his  paxt,  through  plaintiff's  fraud  and  without  consideration;  and  sec- 
ondly,  that  the  note  was  a  forged  instrument  —  held,  not  to  be  sufficient 
to  put  i^aintiff  on  proof  ci  defendant's  signature;  the  word  ''forged,** 
as  used  in  the  answer,  being  applicable  to  the  note  if  written,  in  whole 
or  in  part,  over  defendant's  genuine  signature,  without  his  consent. 

3.  Unless  the  denial  is  made  before  the  trial  is  commenced  (and  perhaps  be- 

fore the  cause  is  noticed  for  trial),  it  cannot  be  made  at  all  except  upon 
leafe  of  the  court  first  obtained. 

4.  Plaintiff  not  being  required  by  law  to  prove  the  signature,  specific  errars 

in  the  admission  of  evidence  offered  by  him  for  that  purpoee  cannot  be 
alleged  by  defendant  to  reverse  the  judgment. 
[5.  Where  papers  signed  by  defendant  had  been  made  part  of  the  record  of  a 
former  trial  of  this  actbn,  and  were  treated  by  both  parties  as  in  evi- 
dence on  the  trial  here  in  question,  it  seems  that  if  the  genuineness  of  de- 
fendant's signature  to  the  note  in  suit  had  been  put  in  issue,  experts,  as 
witnesses  for  the  plaintiff,  might  properly  have  been  permitted  to  com- 
pare the  signature  to  the  note  with  the  signatures  to  such  papers.  Per 
Tatix>r,  J.] 

APPEAL  from  the  Circuit  Court  for  Waukesha  Conntj. 
The  case  is  thos  stated  bj  Mr.  Justice  Taylor: 
^^  This  action  is  upon  a  promissorj  note,  which  is  set  out  at 
length  in  the  complaint,  and  purports  to  have  been  signed  bj 
the  defendant,  b^ng  date  April  20,  1870,  for  the  sum  of 
$150,  payable  fire  months  aft»  date,  to  the  plaintiff  or  bearer, 
with  interest  at  the  rate  of  ten  per  cent  per  annum.  The 
plaintiiSr  further  alleges  that  he  is  the  lawful  holder  and  owner 
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of  the  note  bo  set  forth,  and  that  the  defendant  is  jnstly  in- 
debted thereupon  in  the  snni  of  $150,  principal,  together 
with  interest  thereon  from  April  20,  1870,  at  the  rate  of  ten 
per  cent,  per  annum,  and  demands  judgment  for  that  amount. 

^^  The  defendant  answered:  Firsts  in  substance,  that  he  was 
not  indebted  to  the  plaintiff  on  any  account,  claim  or  demand 
whatever.  Second^  *  that  he  is  informed  and  verily  believes 
it  true,  and  on  his  information  and  belief  he  states  the  fact 
to  be,  that  if  the  note  specified  in  the  complaint  in  truth  and 
in  fact  was  made  by  him  at  all,  it  was  so  made,  executed  and 
delivered  by  mistake  on  his  part,  and  by  and  through  the  false 
and  fraudulent  representations  and  impositions  practiced  on 
him,  on  the  part  and  behalf  of  the  said  plaintiff,  and  that 
said  note  is  without  any  consideration  therefor.'  Thirds 
'  that  hd  is  informed  and  verily  believes  the  note  is  a  fo^;ged 
instrument,  and  that,  on  his  information  and  belief,  he  states 
the  fact  to  be  that  said  note  is  a  forged  instrument.' 

"  The  pleadings  on  both  sides  were  verified.  The  jury  found 
for  the  plaintiff,  and,  after  a  motion  for  a  new  trial  by  the  de- 
fendant, which  was  denied,  judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed  to  this  court." 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
E.  Fox  Cook. 

Frank  B.  Van  Valkenhurghy  for  the  respondent. 

Taylob,  J.  Upon  the  pleadings  in  the  case  there  were 
really  but  two  issues  to  be  tried  —  whether  there  was  any  con- 
sideration for  the  note,  and  whether  the  defendant's  signature 
had  been  obtained  thereto  by  fraud  or  misrepresentation. 
And  a  third  issue  was  made  upon  the  production  of  the  note 
in  evidence  on  the  trial;  that  is,  whether  the  alteration  appear- 
ing upon  the  face  of  the  note  was  made  before  it  was  signed 
by  the  defendant  The  answer  of  the  defendant  did  not  spe- 
cifically deny  the  signature  to  the  note,  and  for  the  want  of  such 
denial  the  genuineness  of  the  signature  was  not  put  in  issue. 
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It  is  true,  the  answer  alleges,  npon  information  and  belief, 
that  the  note  was  a  forgery;  bat  such  answer  is  not  a  specific 
denial  of  the  defendant's  signature,  within  the  meaning  of  sec- 
tion 92,  ch.  137,  R  S.  1858,  now  section  4192,  R  8.  1878. 

Notwithstanding  the  defendant's  signature  may  have  been 
his  genuine  signature,  still,  in  one  sense  of  the  word  ^'  for- 
gery," as  used  in  the  defendant's  answer,  it  might  have  been 
a  forgery  by  reason  of  its  having  been  altered  in  a  material 
part  after  his  signature,  or  by  having  been  written  in  the  first 
instance  over  his  signature,  without  the  knowledge  or  consent 
of  the  defendant  This  court  holds  that  in  order  to  put  the 
plaintiff  to  the  proof  of  the  defendant's  signature,  or  to  put 
the  fact  of  his  signature  in  issue,  there  must  be  a  specific 
denial  thereof  upon  oath  or  affidavit,  or  verified  answer;  and 
an  answer  which  only  denies  the  same  by  inference  is  not 
sufficient.  This  rule  is  firmly  established  by  the  following 
decisions :  Ela  v.  Spraguej  3  Pin.,  323 ;  Schwalm  v.  McIrUyre^ 
17  Wis.,  232;  State  v.  Homey ^  44  Wis.,  615.  In  the  last  case 
cited  the  defendant  asked  leave  to  amend  his  answer  ^^  so  as 
to  deny  under  oath  the  execution  of  the  bond,  but  not  to  deny 
that  the  name  attached  was  his  signature."  The  court  refused 
to  allow  the  amendment,  and  this  court,  in  sustaining  the  rul- 
ing of  the  court  below  upon  this  point,  says:  "Standing 
alone  the  proposed  amendment  was  entirely  too  general,  vague 
and  uncertain  to  render  it  the  duty  of  the  court  to  allow  it" 
Kor  is  it  sufficient  to  put  the  plaintiff  to  the  proof  of  the  de- 
fendant's signature  to  the  contract  upon  which  suit  is  brought, 
that  the  defendant,  after  plaintiff  has  made  his  proofs,  goes 
upon  the  stand  as  a  witness  in  his  own  behalf  and  denies  such 
signature.  The  object  of  the  statute  is  to  relieve  the  plaintiff 
of  the  necessity  of  proving,  on  the  trial,  the  signature  of  the 
defendant  to  the  contract  upon  which  the  action  is  based,  unless 
the  same  shall  have  been  denied  upon  oath. 

The  statute  would  be  a  snare  to  the  plaintiff,  if  upon  the 
trial,  and  after  his  proof  is  in,  he  can  be  called  upon  to  prove 
Vol.  XLVIL— 81 
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a  signature. which  is  then  for  the  first  time  denied  by  the  de- 
fendant, as  the  statute  requires.  If  snch  a  rnle  were  adopted, 
the  plaintiff  would  always  be  compelled  to  come  to  the  trial 
prepared  with  his  proof  of  signature,  or  take  the  risk  of  being 
unprepared  to  prove  his  cause  of  action  if  the  defendant 
should  conclude  to  deny  his  signature  at  any  time  during  the 
course  of  the  trial.  The  reasonable  rule  is,  that  the  signature 
must  be  denied  before  the  trial  is  commenced,  and  perhaps 
before  the  cause  is  noticed  for  trial ;  otherwise  such  denial  can- 
not be  made  except  upon  leave  of  the  court  first  obtained  for 
that  purpose.  Any  other  rule  would  render  the  statute  wholly 
ineffectual  in  accomplishing  the  purposes  for  which  it  was 
enacted. 

Notwithstanding  the  signature  of  the  defendant  to  the  note 
in  question  was  not  put  in  issue  by  the  pleadings,  a  very  large 
part  of  the  testimony  offered  by  both  sides  on  the  trial  was 
given  by  the  one  to  prove  the  signature,  and  by  the  other  to 
disprove  it;  and  some  of  the  exceptions  taken  by  the  defend- 
ant, and  upon  which  he  relies  in  this  court  to  reverse  the  judg- 
ment, were  exceptions  to  the  evidence  of  the  plaintiff  given 
upon  that  point.  We  think  the  defendant  cannot  avail  him- 
self of  these  exceptions  upon  this  appeal.  If  he  could,  my  own 
opinion  is  that  the  exceptions  were  not  well  taken.  The  plaint- 
iffs' witnesses  to  prove  the  signature  to  the  note  were,  to  a  certain 
extent,  experts,  and  were  permitted,  under  objection,  to  com- 
pare the  signature  to  the  note  in  question  with  two  other  sig- 
natures of  the  defendant,  which  were  admitted,  in  open  court, 
to  be  his  genuine  signatures,  and  which  signatures  were 
affixed  to  two  papers  attached  to  the  record  as  exhibits;  and 
although  it  does  not  appear  that  they  were  formally  offered  in 
evidence  by  either  party  on  this  trial,  they  had  been  offered  in 
evidence  and  made  a  part  of  the  record  in  a  former  trial  of 
this  case;  and  I  think  these  papers  were  treated  by  both  parties 
on  this  trial  as  in  evidence,  and  before  the  jury  as  competent 
evidence;  and,  in  that  view  of  the  case,  it  was  not  error  to 
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allow  the  comparison  of  the  signatures  by  the  witnesses,  with- 
in the  rule  laid  down  hj  this  court  in  the  eases  of  Pierce  v. 
Norihey^  14  Wis.,  9,  and  Hazleton  v.  The  Union  Banky  32 
Wis.,  34-47. 

Upon  the  real  issues  made  by  the  pleadings  there  was  evi- 
dence upon  both  sides.  Upon  the  part  of  the  plaintiff  there 
was  abundance  of  evidence  to  sustain  the  verdict  upon  all  the 
grounds  complained  of.  The  note  itself  was  presumptive  evi- 
dence of  a  sufficient  consideration,  and  in  addition  to  that  the 
plaintiff  testified  that  the  note  was  given  for  the  purchase  price 
of  sheep  and  wood  sold  by  him  to  the  defendant  Upon  the 
issue  of  fraud  in  obtaining  the  note  no  evidence  was  given  by 
the  defendant,  he  insisting  that  he  never  gave  the  note  at  all. 
Upon  the  question  of  the  alteration  appearing  on  the&ce  of  the 
note,  the  plaintiff  swore  it  was  made  before  it  was  signed  by 
the  defendant,  and  there  was  no  evidence  to  contradict  his  tes- 
timony on  this  point,  unless  the  evidence  of  the  defendant  that 
he  never  signed  the  note  in  any  shape  can  be  considered  as 
contradicting  that  evidence;  and,  upon  the  question  of  the  sig- 
nature of  the  defendant,  if  it  had  been  in  issue  in  the  case, 
there  was  certainly  as  much  evidence  in  favor  of  its  genuine- 
ness as  there  was  on  the  other  side. 

We  are  unable  to  understand  how  the  statute  of  frauds  can 
be  invoked  by  the  defendant  as  a  defense  to  this  note.  We 
have  carefully  examined  all  the  points  taken  by  the  learned 
counsel  for  the  defendant,  the  instructions  asked  by  him  and 
refused  by  the  court,  and  the  instructions  given  by  the  court 
and  excepted  to  by  the  defendant,  and  are  unable  to  find  any 
error  which  has  intervened  to  the  prejudice  of  the  defendant 
On  the  whole  record  we  are  unable  to  say  that  the  verdict  is 
not  sustained  by  the  evidence;  and,  the  jury  having  found 
against  the  defendant,  their  verdict  must  stand. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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DuBBiK  vB.  Platto  and  others. 

Foreclosure  of  tax  certificate, 

Sotimuch  of  cb.  181  of  1872  as  aathorizes  an  action  to  foreclose  a  tax  cer- 
tificate, is  yalid;  and  in  such  action  the  complaint  need  not  set  out  the 
proceedings  antecedent  to  the  certificate,  nor  allege  that  no  proceedings 
at  law  for  the  same  purpose  have  been  taken. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  to  foreclose  tax  certificates,  under  ch.  181  of  1872. 
In  respect  to  each  certificate,  the  complaint  alleges  the  sale  of 
the  land,  specifying  the  date  of  such  sale;  the  taxes  for  which 
and  the  officer  by  whom  the  sale  was  made;  the  purchaser; 
the  amount  bid,  and  that  the  same  was  the  amount  due  on  the 
land  for  said  taxes,  etc;  the  execution  of  the  certificate;  the 
subsequent  assignment  and  transfer  thereof  for  value;  the 
facts  that  plaintiff  is  the  present  owner  and  holder,  and  that  no 
part  of  or  interest  in  the  land  has  been  redeemed  from  the  sale; 
the  amount  due  and  in  arrear  to  plaintiff  upon  the  certifi- 
cate, and  that  he  has  a  lien  upon  the  land  for  that  amount 
and  for  the  costs  of  enforcing  the  lien;  and  that  plaintiff  has 
elected,  and  thereby  declares  his  option  to  be,  to  foreclose  said 
certificate  by  action  as  in  the  case  of  a  mortgage  upon  real  estate, 
in  lieu  of  taking  a  tax  deed  of  said  land,  pursuant  to  the  stat- 
ute. The  complaint  then  states  that  the  defendant  Jacob 
Yan  Yechten  Platto  is  the  owner  of  said  land,  subject  to  the 
lien  of  said  certificates,  and  that  his  wife,  Mary  Platto^  and 
certain  other  persons  named  as  defendants,  have  or  claim 
each  some  interest  or  lien,  and  that  such  interest  or  lien  is  sub- 
ordinate to  the  lien  of  said  certificates.  The  prayer  is  for  a 
judgment  ^'determining  the  amount  due  the  plaintiff  for  prin- 
cipal, interest  and  costs,  and  directing  that,  pursuant  to  the 
statute,  the  said  land,  or  so  much  thereof  as  shall  be  sufficient 
to  satisfy  the  lien  of  said  certificates,  with  interest  and  costs, 
and  the  subsequent  taxes  and  tax  liens,  if  any,  thereon,  and 
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which  may  be  sold  separately  without  material  injnry  to  the 
parties  interested,  be  sold  bj  or  ander  the  direction  of  the 
sheriff  of  Milwaukee  county,  as  in  the  case  of  the  sale  of  mort- 
gaged premises  upon  the  foreclosure  of  a  mortgage  upon  real 
estate,  and  that  out  of  the  moneys  arising  upon  said  sale,  and 
properly  applicable  thereto,  the  plaintiff  may  be  paid  the 
principal  and  interest  due  upon  said  several  certificates  and  the 
costs  of  this  action,  or  so  much  thereof  as  the  proceeds  of  such 
sale  will  pay  after  deducting  the  costs  and  expenses  of  sale,  and 
after  paying  or  redeeming,  as  the  case  may  require,  all  subse- 
quent outstanding  taxes  and  tax  liens  upon  said  land;  that 
any  of  the  parties  to  this  action  may  become  purchasers  at  such 
sale;  tliat  such  sale  be  not  made  until  one  year  after  the  date 
of  said  judgment,  unless  all  the  parties  to  this  action  shall 
consent  to  an  earlier  sale;  and  that  the  said  sheriff  shall  exe- 
cute and  deliver  to  the  purchaser  or  purchasers  at  such  sale, 
his,  her  or  their  legal  representatives  or  assigns,  a  deed  or  deeds 
of  conveyance  of  the  land  sold,  and  that  then  and  in  that  case 
the  defendants,  and  all  persons  claiming  under  them  or  either 
of  them,  subsequent  to  the  commencement  of  this  action,  may 
be  barred  and  foreclosed  of  all  right,  title  and  equity  of  re- 
demption of,  in  and  to  the  same;  and  that  the  plaintiff  may 
have  such  other  and  further  relief,"  etc. 

The  defendant  Mary  Platto  demurred  to  the  complaint  as 
not  stating  a  cause  of  action;  and  the  plaintiff  appealed  from 
an  order  sustaining  the  demurrer. 

For  the  appellant,  there  was  a  brief  by  Johnson^  Riethrock 
<£  HaUey^  and  oral  argument  by  Mr.  Johnson. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  J.  V.  V.  Platto.  He  contended,  1.  That  the  complaint 
should  show  a  compliance  by  the  taxing  officers  with  all  the  con- 
ditions of  law  necessary  to  give  them  jurisdiction  to  make  the 
tax  sale.  Blackw.  T.  T.,  Ist ed.,  684-696 ;  Cooley  on  Tax.,  825-7; 
JEaton  V.  Lyman^  83  Wis.,  85,  89;  Stewart  v.  McSweeney^ 
14  id.,  468,  472;    Whitney  v.  Marshall,  17  id.,  174.    2.  That 
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the  complaint  should  have  stated  whether  anj  proceedings  had 
been  had,  at  law  or  otherwise,  to  recover  the  amount  of  the 
tax  (Moak's  Yan  Santv.  PL,  8d  ed.,  232,  234),  and  without 
that  allegation  it  was  fatally  defective.  4  Paige,  551 ;  1  Clarke 
Ch.,  9.  3.  That  the  complaint  should  allege  notice  to  the 
owner  or  occupant  of  the  land  that  an  action  would  be  com- 
menced, etc.,  as  required  by  ch.  44  of  1870.  See  also  ch.  181 
of  18^2,  ch.  344,  P.  &  L.  Laws  of  1871,  and  sec.  1175,  R.  S. 
The  statute  requiring  notice  is  a  remedial  one;  the  mischief 
to  be  guarded  against  is  the  same  whether  the  holder  of  the 
certificate  elects  to  take  a  deed  or  foreclose;  and  the  foreclos- 
ure act  does  not  exempt  him  from  the  duty  of  giving  notice. 
See  State  ex  rel.  Knox  v.  Hundhauseny  23  Wis.,  510;  Curtis 
V.  MorroWy  24  id.,  664.  4.  That  the  property  had  been  once 
sold  to  satisfy  the  tax,  and  the  title  divested,  leaving  the  owner 
only  an  equity  of  redemption  (R.  S.,  sec.  1140);  and  it  was 
not  competent  for  the  legislature  to  provide  for  selling  the 
land  a  second  time  to  enforce  the  same  charge  upon  it.  Smith 
V.  Van  DyJcey  17  Wis.,  208;  Smith  v.  LudingtoUy  id.,  334; 
Shephard  v.  City  of  iT.  K,  13  How.  Pr., 


Obton,  J.  This  is  a  proceeding  to  foreclose  a  tax  certificate 
under  section  1,  ch.  181,  Laws  of  1872.  This  section  provides 
for  such  foreclosure,  "as  in  the  case  of  a  mortgage,"  and 
"  that  all  the  rules  of  law  and  practice  relating  to  the  fore- 
closure of  mortgages  by  action,  as  to  the  persons  necessary 
and  proper  to  be  made  parties  to  such  actions,  the  decree  of 
sale  and  foreclosure  therein,  the  rules  of  pleading  and  evidence 
therein,  the  right  of  the  plaintiff  to  be  subrogated  to  the  benefit 
of  all  liens  upon  the  premises,"  etc,  shall  prevail. 

These  provisions  sufficiently  answer  the  point  of  no  notice 
being  alleged  in  the  complaint;  for  the  proceeding  has  to  be 
commenced  by  eummonSy  and  other  proper  notices  are  to  be 
given,  if  necessary  to  aflPect  other  parties,  as  in  foreclosure; 
and  in  such  a  foreclosure  the  proceedings  antecedent  to  the 
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certificate  of  sale  need  not  be  set  out,  any  more  than  the 
transactions  of  the  parties  antecedent  to  the  mortgage,  and 
which  resulted  in  the  giving  of  the  mortgage,  need  to  be  set 
out  in  a  complaint  for  the  foreclosare  of  such  mortgage. 

This  is  the  only  law  which  authorizes  the  bringing  of  any 
action,  either  legal  or  equitable,  to  establish  and  enforce  a 
tax  certificate  and  obtain  the  legal  title  of  the  lands,  and  this 
remedy  is  "  in  lieu  of  taking  a  tax  deed,"  and  it  is  therefore 
unnecessary  to  allege  that  no  proceedings  at  law  for  such 
purpose  had  been  commenced,  or  that  there  is  no  adequate 
remedy  at  law. 

The  only  question  remaining  is  as  to  the  constitutionality 
of  the  statute  authorizing  this  proceeding.  It  is  not  perceived 
in  what  respect  this  statute  affects  unfavorably  the  rights  of 
the  owner  of  the  lands.  It  extends  the  time  of  redemption, 
and  admits  of  all  possible  defenses  to  the  foreclosure  by  rea- 
son of  any  antecedent  illegal  proceedings  in  the  assessment 
and  taxation,  and  finally  bars  and  forecloses  the  equity  of 
redemption.  It  is  contended  that  the  statutory  proceeding  is 
liable  to  the  same  objection  as  the  proceeding  to  foreclose  a 
street  commissioner's  certificate  under  section  3,  ch.  338  of 
the  Local  Laws  of  1856,  which  is  condemned  in  Smith  v.  Van 
Dyke  and  othevB^  AdmW%  of  Bogers^  17  Wis.,  208.  In  that 
case  there  would  have  been  two  tax  sales  —  one  to  the  city, 
which  had  bid  in  the  lands  for  the  special  assessment,  and  the 
other  to  the  plaintiff  under  his  decree,  and  these  two  antago- 
nistic; and  none  of  the  reasons  given  in  that  case  are  applicable 
to  this;  and  the  same  may  be  said  of- the  subsequent  case 
of  Smith  V.  Lvdington  and  otJiera^  id.,  334.  Here  there  is 
but  one  tax  sale  as  such,  and  this  proceeding,  ^'  in  lieu  of 
taking  a  tax  deed,"  is  a  cumulative  remedy  to  establish  and 
enforce  such  tax  sale,  and  foreclose  the  equity  of  redemption. 
We  think  this  statute  is  valid,  and  the  complaint  sufficient. 

By  the  Cowrt.  —  The  order  of  the  county  court  sustaining 
the  demurrer  to  the  complaint  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 
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Affeal  from  Justice's  Court.    Unsigned  affidavit  for  appeal  coftfen  no 

Jurisdiction, 

1.  Hie  dicait  court  cannot  take  jorisdictioa  of  an  appeal  from  a  jostioe*B 

court  without  the  statutory  affidavit^  made  by  the  appellant  or  his  agent 
(R.  S.,  sec  3754);  and  a  substantial  defect  in  the  affidavit  cannot, 
therefore,  be  waived  or  amended  in  that  court. 

2.  The  signature  of  fhe  affiant  im  essential  to  an  affidavit.    Whether  Ids 

name  written  hy  hi^neelf  in  the  body  of  the  affidavit  is  sufficient,  qumre, 

3.  A  paper  in  the  form  of  the  statutoty  affidavit,  purporting  to  be  made  by 

the  appellant,  was  returned  by  the  justice  with  his  certiflcate  that  it  was 
subscribed  and  sworn  before  him.  It  was  not  subscribed,  and  there  is 
nothing  in  the  record  to  show  that  the  appellant's  name  in  the  body  of 
it  was  in  his  own  handwriting;  but  he  appears  to  have  signed  the  notice 
of  appeal  and  the  undertaking,  on  the  same  sheet  with  the  affidavit. 
Heldt  that  the  affidavit  was  insufficient. 


APPEAL  from  the  Circuit  Court  for  Wavk&$ha  Countj. 

Thi»  action  having  been  commenced  in  a  justice's  court,  and 
a  judgment  having  been  there  rendered  against  the  defendant,  a 
notice  of  appeal  was  filed  and  served  in  his  behalf,  and  the 
justice  made  a  return  to  the  circuit  court  as  upon  an  appeal 
After  the  cause  had  been  called  in  that  court,  and  a  jury  im- 
paneled, plaintiff  moved  to  dismiss  the  appeal  upon  the  ground 
that  the  affidavit  on  appeal  was  not  signed  by  the  defendant 
Defendant's  counsel  thereupon  proposed  that  defendant,  who 
was  then  in  court,  should  be  permitted  to  sign  the  affidavit, 
nunc  pro  tunc.  The  court  held  that  no  such  amendment 
could  then  be  made,  and  made  an  order  dismissing  the  appeal. 
Defendant  appealed  from  the  order. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Cook  <&  Carney  and  J.  V.  V.  Platto.  They  contended,  1. 
That  defendant  should  have  been  permitted  to  sign  the  affi- 
davit on  the  trial.    1%e  proposed  amendment  did  not  involve 
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the  body  and  substance  of  the  affidavit,  bat  was  matter  of 
mere  form;  and  Chinnock  t?.  StevenSy  33  Wis.,  896,  does  not 
apply.  Lederer  v.  Railway  Co.y  38  Wis.,  244;  Re  Hofjoard^ 
9  Eng.  Eep.,  486;  Lawton  v.  Kiel^  61  Barb.,  80;  Bunce  v. 
Reed,  16  id.,  348;  Dexter  v.  Hoover ^  2  Cow.,  526;  CuUer  v. 
Rathbone,!  Hill,  204;  Ooodall  v.  Demareet^  2  Hilt.,  584; 
Laimbeer  v.  Alletiy  2  Sandf.  S.  C,  648.  2.  That  where  the 
jurat  is  subscribed  by  the  officer  who  administered  the  oath, 
especially  where  the  affidavit  begins  with  the  name  of  the 
party  making  it,  such  affidavit  has  uniformly  been  held  good. 
Sajf  V.  SpiceTy  C.  &  C.  Gas.,  495;  Haff  v.  Spicerj  8  Gaines, 
190;  MUlius  v.  Shafer,  8  Denio,  60;  Jackson  v.  Virgil^  8 
Johns.,  540;  Soule  v.  Chaae^  1  Kob.,  222,  234;  Hiteman  v. 
Garrard^  16  K  J.  Law,  124;  Shelton  v.  Berry ^  19  Tex.,  154; 
Clarke  v.  Sawyer^  8  Sandf.  Oh.,  852;  People  ex  rel.  Kenyon 
V.  Sutherland^  16  Hun,  192,  195;  and  cases  above  cited. 
8.  That  the  objection  to  the  affidavit  was  waived  by  plaintiffs 
sabseqnent  proceedings  in  the  action.  Bell  v.  Olmsteadj  18 
Wis.,  69;  Aetna  Z.  Ins.  Co.  v.  McCormick^  20  id.,  265;  Bar- 
num  V.  Fitzpatricky  11  id.,  81;  Tallman  v.  McCarty^  id., 
401;  Upp.  Miss.  Transp.  Co.  v.  Whittaker^  16  id.,  220; 
Keelerv.  Keeler,  24  id.,  522;  Blackwood  v.  Jones^  27  id.,  498; 
Anderson  v.  Cohurny  id.,  558,  564;  Orantier  v.  Roseoranoey 
id.,  488;  Baizerv.  Laschj  28  id.,  268,271;  Ins.  Co.  v.  San- 
fordy  id.,  257,  263-4;  Iforthrup  v.  Shephard,  26  id.,  220. 

For  the  respondent,  there  was  a  brief  by  Sumner  dk  Streety 
and  oral  argument  by  Mr.  Street.  They  cited  the  following 
authorities:  1  Whitt  Pr.,  888;  1  Abb.  Pr.,  5,  note m;  2  Barb. 
Gh.  Pr.,  604;  Mosherv.  Beydrick,  80  How.  Pr.,  169;  Hat/t^ 
away  v.  Scotty  11  Paige,  178;  Miller  v.  Munsony  84  Wis., 
579;  Chinnodc  v.  StevenSy  28  id.,  896;  Wearne  v.  Smit/^  82 
id.,  414. 

Rtan,  0.  J.  The  circuit  court  could  not  take  jurisdiction 
of  the  appeal  without  the  statutory  affidavit.    A  substantial 
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defect  io  the  affidavit  ooold,  therefore,  be  neither  amended  nor 
waived  in  that  conrt;  and  the  only  question  here  is,  whether 
the  proper  affidavit  was  retomed  bj  the  justice  of  the  peace. 

The  affidavit  may  be  made  by  the  appellant  or  by  his  agent 
R  S.,  sec  3754.  The  justice  returned  a  paper  in  the  form  of 
the  statutory  affidavit,  purporting  to  be  made  by  the  appellant, 
certified  by  the  justice  to  have  been  subscribed  and  sworn 
before  him.  The  paper  is  not  signed  by  the  appellant  or  by 
any  one  for  him.  The  justice's  jurat  is,  therefore,  on  its  face, 
partially  untrue  and  wholly  unreliabla  It  would  be  unsafe  to 
hold,  on  the  evidence  of  the  paper  alone,  that  any  one  made 
oath  to  it^  or,  if  any  one,  who. 

It  is  true  that,  on  the  same  sheet  of  paper,  the  appellant 
appears  to  have  personally  signed  the  notice  of  appeal  and  the 
undertaking.  That  may  imply  his  intention  to  sign  and  make 
the  affidavit,  but  not  that  he  did  so.  The  justice  certifies 
equally  to  the  oath  and  to  the  signature,  and  was  just  as  likely 
to  dispense  with  the  one  as  with  the  other.  Upon  an  indict- 
ment for  perjury,  the  paper  would  not  be  evidence  that  an 
oath  had  been  administered. .  Neither  is  it  here.  JSe  Eadyy 
6  Dowling,  615. 

There  are  some  cases  in  New  York  and  elsewhere  which 
hold  the  deponent's  signature  to  an  affidavit  unnecessary.  Haff 
V.  SpiceTj  3  Caines,  190;  Jackson  v.  Virgil^  3.  Johns.,  540; 
Milliua  V.  Shafer^  3  Denio,  60;  Soulev.  Chase^  1  Robertson, 
222;  HiUman  v.  Oarrard,  1  Harrison,  124.  But  such  a  rule 
is  essentially  dangerous,  tending  to  encourage  not  carelessness 
only  but  fraud;  and  even  in  New  York  the  better  rule  appears 
to  be  that  the  signature  is  essential.  Hathaway  v.  ScoUy  11 
Paige,  173;  Laimheer  v.  Alleny  2  Sandford  S.  C,  648. 

The  question  does  not  arise  here,  whether  the  deponent's 
name,  written  by  himself  in  the  body  of  an  affidavit,  is  a  suffi- 
cient signature;  for  there  is  nothing  in  the  record  tending  to 
show  that  the  appellant's  name  in  the  body  of  the  paper 
purporting  to  be  his  affidavit,  is  in  his  own  handwriting. 
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By  the  Court. — The   judgment  of    the  court  below  is 
affirmed.^ 


Platto  vs.  Geilfuss. 
Libel.    Words  eonttrued  and  held  not  aciionahU. 

P.,  a  citizen  of  Milwaokee,  ^gned.  with  a  creditor  in  another  dty  that  the 
latter  should  draw  on  him  for  the  amoant  doe,  through  a  Milwankee 
bank.  The  draft  was  sent  to  such  bank,  and,  without  haying  presented 
it  to  the  drawee,  the  cashier  of  the  bank  sent  it  back  to  the  drawer  with 
these  written  words:  **We  return  unpaid  draft  [describing  it].  He 
[the  drawee]  pays  no  attention  to  notices.**  In  an  action  bj  P.  against 
the  cashier  lor  libel.  Held, 

1.  That  these  words  (notwithstanding  mnuendoea  in  the  complaint  to  enlarge 

their  meaning)  must  be  construed  to  mean  merely  that  plaintiff  paid  no 
attention  to  notices  given  him  in  regard  to  that  draft, 

2.  That,  as  plaintiff  was  only  bound  to  accept  and  pay  the  draft  on  presenta- 

tion, the  words  do  not  impute  to  him  any  want  of  integrity,  and  are  not 
adaonaMe  per  se, 

APPEAL  from  the  County  Court  of  MilwavJcee  County. 

Action  for  libel.  The  alleged  libelous  words,  and  the  cir- 
cumstances under  which  they  were  written,  will  appear  from 
the  opinion.  Tlie  circuit  court  sustained  a  demurrer  to  the 
complaint  as  not  stating  a  cause  of  action;  and  plaintiff  ap- 
pealed from  the  order. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.V.V.  Platto. 

For  the  respondent,  there  was  a  brief  by  Jenkins^  ElUoU  db 
Winkler^  and  oral  argument  by  D.  8.  Wegg. 

Cole,  J.  By  way  of  inducement,  the  complaint  states  that 
the  plaintiff  was  an  attorney  practicing  law  in  Milwaukee, 
having  dealings  with  the  firm  of  H.  Campbell  &  Co.,  law 

"  Lederer  r.  C,  M,  dt  St.  Paul  Railway  Co.  [38  Wis..  244],  was  oyeriooked  in 
writing  this  opinion.  If  there  be  a  conflict  between  the  cases,  which  may  be 
a  question,  this  must  be  taken  to  orerrule  that. 
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pnbliBhere  in  New  York  city;  and  that  he  had  purchased  of 
that  firm  books  and  publications  to  the  amount  of  $11.  It  is 
stated  that  it  had  been  agreed  between  the  firm  and  the 
plaintiff  that,  the  firm  should  draw  on  him  for  that  amount, 
through  one  of  the  banks  in  Milwaukee;  and  that  the  firm  did 
draw,  sending  the  draft  to  the  Bank  of  Commerce  in  Milwau- 
kee for  presentation  to  and  acceptance  and  payment  bj  the 
plaintiff.  It  is  then  alleged  that  the  bank  received  this  draft, 
but  did  not  notify  the  plaintiff  of  its  receipt,  nor  present  the 
same  to  him,  and  without  his  knowledge  returned  it  as  dis- 
honored to  the  drawers.  The  defendant,  the  cashier  of  the 
bank,  in  returning  the  draft,  wrote  these  sentences,  which  are 
complained  of  as  libelous:    ^^We  return  unpaid  draft  of  J. 

V.  V.  Platto  for  $11.    He  pays  no  attention  to  notices." 

Now  the  question  arising  on  the  demurrer  is  as  to  the  char- 
acter of  this  communication;  in  other  words,  can  it  be  said  to 
be  defamatory  or  scandalous!  On  the  part  of  the  plaintiff  it 
is  claimed  that  it  is.  He  insists  that  the  language  used  neces- 
sarily imputes  to  the  plaintiff  unworthy  motives  and  dishon- 
est conduct,  impeaching  his  business  integrity,  and  tending  to 
bring  him  into  public  hatred,  contempt  and  ridicule.  If  such 
is  the  character  and  tendency  of  the  communication,  there 
can  be  no  doubt  but  that  it  is  libelous  within  the  decisions  of 
this  court.  See  Cramer  v.  Noonan^  4  Wis.,  231;  Brown  v. 
Remington^  7  id.,  462;  Lansing  v.  Carpenter^  9  id.,  540; 

WiUon  V.  Noonan^  23  id.,  405;  Gary  v.  Allen^  39  id.,  481; 
Kvmhall  V,  Fernandez^  41  id.,  329;  CottrUl  v.  Cramer^  43 
id.,  242.  But  we  do  not  think  the  communication  is  of  that 
character,  or  can  possibly  have  any  such  mischievous  conse- 
quences as  are  ascribed  to  it.  In  substance,  the  defendant 
writes:  "We  return  unpaid  the  draft  which  you  drew  upon 
the  plaintiff.  He  pays  no  attention  to  notices  which  we  have 
sent  to  him  about  it"  Now  what  disparaging  or  damaging 
imputation  is  conveyed  in  this  language!  None  that  we  can 
perceive.    The  words  do  not  impute  a  want  of  integrity  or 
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honesty  on  the  part  of  the  plaintiff  in  his  dealings  and  busi- 
ness transactions.  They  mean  and  naturally  imply  this  and 
nothing  more,  that  the  plaintiff  pays  no  attention  to  notices 
which  the  bank  has  sent  to  him  that  it  holds  an  unaccepted 
draft  drawn  upon  him. 

The  language  does  not  fairly  imply  that  the  plaintiff  refused 
to  accept  on  presentation,  and  pay,  a  draft  he  had  agreed  or 
was  under  obligation  to  accept  and  pay.  If  this  were  the 
meaning  of  the  communication,  we  should  have  to  inquire 
whether  it  was  libelous  to  write  of  a  lawyer  that  he  did  not 
pay  lys  debts,  where  no  special  damage  was  alleged.  But  no 
such  meaning  can  be  given  this  communication;  for  it  is  not 
said  that  the  plaintiff  does  not  pay  his  debts,  or  that  he  will 
not  accept  and  pay,  on  presentation,  a  draft  drawn  upon  him. 
But  this  is  the  charge,  that  the  plaintiff  pays  no  attention  to 
notices  sent  him  that  the  bank  holds  an  unaccepted  draft 
drawn  upon  him.  If  the  bank  held  spch  a  draft,  its  duty 
obviously  was  to  present  it  for  acceptance  by  the  drawee,  and 
not  send  notices  about  it;  and  all  that  the  drawee  was  bound 
to  do  was  to  accept  and  pay  the  draft  on  presentation  by  a 
person  entitled  to  receive  the  money  upon  it  But  he  was 
under  no  obligation  to  pay  attention  to  notices  sent  him  about 
it.  And  to  write  that  a  lawyer  pays  no  attention  to  a  notice 
which  he  is  under  no  obligation  in  law  or  morals  to  regard, 
cannot,  as  we  see,  have  any  injurious  tendency  prima  facisj 
and  therefore  is  not  libelous.  With  this  construction  of  the 
matter  written  —  and  we  think  it  will  fairly  bear  no  other 
interpretation, —  we  are  compelled  to  hold  that  it  is  not  action- 
able. Tliere  are  innuendoes  in  the  complaint  which  impute 
to  the  writing  an  entirely  different  meaning  from  the  one  we 
have  given  it;  but,  of  course,  its  meaning  cannot  be  enlarged 
by  innuendo  in  this  manner. 

We  therefore  think  the  demurrer  to  the  complaint  was 
properly  sustained. 

By  the  Court,  —  Order  of  the  county  court  affirmed. 
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Feiten  vs.  Thb  City  of  Milwaukee. 
Injuries  from  abandoned  proeeedinga  to  condemn  land, 

1.  Where  prooeedings  by  a  corporation  to  condeBm  Umd  for  a  paUic  use 

have  been  lawfully  abandoned,  the  owner  can  recover  only  damages  le- 
•olting  to  him  from  wrongful  acts  done  by  the  c(»rporation  in  the  coarse 
of  such  proceedings. 

2.  Complaint  that  on  the  26th  of  April,  1875,  the  defendant  city  condaded 

that  certain  premises  of  defendant,  on  iR^di  was  a  dweUing  house, 
were  necessary  for  a  public  street;  that,  on  application  of  the  dty,  a  juiy 
was  appointed  May  Sd  of  the  same  year,  to  determine  the  necessity  ci 
the  taking,  and  promptly  reported  it  necessary,  but  the  city  utmeeeeaa' 
rihf  delayed  farther  action  until  October  4, 1875,  when  it  confirmed  the 
report  of  the  jury,  and  directed  the  board  of  public  w(»ks  to  make  an 
assessment  of  benefits  and  damages;  that  on  November  8th,  1875,  the 
condenmation  proceedings  were  abandoned  by  resolution  of  the  commcm 
coandl;  and  that,  by  reason  of  the  pendenqr  of  those  proceedings  and 
the  public  knowledge  thereof,  plaintiff  had  been  unable  to  rent  the 
premises,  to  her  damage,  etc.    Held,  on  demurrer, 

(1)  That  the  facie  averred  do  not  show  that  the  dday  of  the  dty  to 
complete  the  condemnation  proceedings  was  unnecessary;  and  a  general 
averment  to  that  effect  is  not  suffident 

(2)  That  mere  delay  in  such  proceedings,  without  any  element  of  malice 
or  want  of  probable  cause  for  the  condemnation,  would  probably  not  be 
a  cause  of  action  in  any  case. 

(8)  It  eeeme  that  if  {Jaintiff  had  leased  the  premises,  covenanting  with 
the  lessee  for  their  quiet  ei^'oyment,  any  damages  recovered  of  him  by 
the  lessee  for  breach  of  that  covenant,  caused  by  the  taking  of  the  land 
by  the  city,  would  have  been  a  valid  claim  in  plaintiff's  &vor  against  the 
dty.  Driper  v.  Railway  Co,,  32  Wis.,  569. 
8.  The  complaint  also  alleged  subsequent  condemnation  proceedings  of  the 
dty,  induding  the  appointment  and  affirmative  report  of  a  jury,  con- 
firmation of  such  report,  and  an  order  made  for  an  assessment  of  benefits 
and  damages;  that  in  the  course  of  these  proceedings  the  board  of 
public  works,  pursuant  to  a  resolution  of  the  commcm  council,  caused 
public  notice  to  be  given  that  the  boiiding  would  be  sold  at  public  auc- 
tion, and  afterwards  entered  on  the  land  and  sold  the  building-;  that 
some  two  months  afterwards  the  dty  abandoned  the  proceedings;  and 
that,  in  consequence  of  these  proceedings,  persons  were  deterred  from 
renting  the  premises,  and  they  had  become  depredated  in  value,  to 
pUintiff*8  damage,  etc    Held,  that  the  only  wrongfid  act  alleged  is 
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tiie  enizyopon  plaintiff's  premises  and  attempted  sale  of  the  house;  and 
that,  while  this  may  diow  a  cause  of  aetion  quare  ehmsum  fregU,  it 
does  not  show  any  ground  of  injury  hj  reduction  of  the  renUd  value  of 
the  premises,  yMch  is  the  gravamen  of  the  present  action. 
4.  Van  Valkenburgh  v.  Milwaukee^  43  Wis.,  574,  distinguished  from  this 
case. 

APPEAL  from  the  County  Court  ot  Milwaukee  County. 

The  complaint  is  aufSciently  stated  in  the  brief  of  counsel 
for  plaintiff)  as  follows: 

^^The  complaint  is  in  trespass  on  the  case.  Plaintiff  is  the 
owner  of  a  certain  lot  in  the  twelfth  ward  of  the  city,  and  on 
the  lot  there  are  valuable  improvements)  among  which  is  a 
large  two-story  frame  building  used  for  business  and  dwelling 
purposes.  On  April  26, 1875,  the  city  concluded  that  that 
part  of  said  premises  on  which  the  house  is  situated  became 
necessary  for  opening  a  street  Upon  its  application,  a  jury 
was  appointed  May  3, 1875,  to  determine  as  to  the  necessity. 
The  jury  promptly  reported  that  it  was  necessary,  but  the  city 
unnecessarily  delayed  further  action  in  the  premises  until 
October  4, 1876,  when  it  confirmed  the  report  of  the  jury,  and 
directed  its  board  of  public  works  to  make  an  assessment  of 
benefits  and  damages.  On  November  8, 1875,  the  condemna- 
tion proceedings,  by  resolution  of  the  common  council,  were 
rescinded  and  abandoned. 

*^  The  plaintiff  complains  that,  in  consequence  of  the  pro- 
ceedings so  instituted,  it  became  and  was  generally  understood 
that  the  part  of  the  lot  on  which  the  building  is  situated 
would  be  taken  for  the  purposes  of  a  street,  and  that  by  reason 
thereof  she  proved  unable  to  let  the  premises  at  a  fair  rent 
during  the  time  while  such  proceedings  were  pending,  and  for 
a  considerable  period  thereafter,  to  her  damage  of  one  thou- 
sand dollars. 

^^  For  a  second  cause  of  action,  the  plaintiff  complains  that 
on  July  16, 1877,  condemnation  proceedings  by  the  city  were 
again  instituted.    Notice  was  given,  a  jury  appointed,  a  report 
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made,  the  report  of  the  jnrj  confirmed,  and  an  assesBment  of 
benefits  and  damages  ordered.  In  the  oonrse  of  these  proceed- 
ings, on  February  14, 1878,  the  board  of  pnblic  works,  pursu- 
ant to  a  resolution  of  the  council,  caused  notice  to  be  given  in 
the  official  papers  that  the  building  would  be  sold  at  public 
auction;  and  on  February  23, 1878,  the  said  board,  pursuant 
to  said  notice,  entered  the  plaintiff's  land,  and  did  then  and 
there  sell  the  building,  which  was  of  the  value  of  $2,500. 
About  two  months  thereafter  the  city  again  abandoned  and 
discontinued  these  condemnation  proceedings,  in  the  course  of 
which  the  plaintiff's  building  was  sold  as  aforesaid.  The 
plaintiff  complains  that  in  consequence  of  these  proceedings 
many  persons  were  deterred  and  prevented  from  renting  the 
premises;  that  her  property  has  become  depreciated  in  value; 
and  that  she  lias  been  greatly  injured  in  her  rents,  revenues 
and  profits,  and  in  the  value  of  her  real  estate,  to  the  amount  of 
three  thousand  dollars." 

The  complaint  was  demurred  to  as  not  stating  a  cause  of 
action;  and  from  an  order  sustaining  the  demurrer,  plaintiff 
appealed. 

For  the  appellant,  there  was  a  brief  by  Cotzhauseny  Syl- 
vester db  ScheibeVy  and  oral  argument  by  Mr.  Cotzhausen, 

D.  S.  Johnsonj  for  the  respondent. 

Lyon,  J.  The  right  of  the  common  council  to  discontinue 
and  abandon  the  condemnation  proceedings  which  it  had  insti- 
tuted, is  not  denied  by  the  learned  counsel  for  the  plaintiff. 
He  also  concedes  that  the  law  governing  the  case  is  correctly 
stated  by  Judge  Dillon  in  his  treatise  on  municipal  corpora- 
tions, as  follows:  "Where  proceedings  are  rightfully  discon- 
tinued, the  land  owner  cannot  have  a  mandamvs  to  collect, 
nor  recover  by  action  the  sum  that  may  have  been  estimated 
by  commissioners;  yet  he  may  have  a  special  action  for  dam- 
ages for  any  wrongful  and  injurious  acts  of  the  corporation  in 
the  oonrse  of  the  proceedings."    Section  474.    This  is  doubt- 
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less  a  correct  Btateinent  of  the  law,  and  expresses  the  limits 
and  conditions  of  inanicipal  liability  in  sach  cases. 

The  acts  must  be  both  wrongful  and  imjurioua^  or  there  is 
no  liability.  If  a  given  act  done  in  the  coarse  of  the  proceed- 
ings be  wrongful  bat  not  injorioas,  or  if  it  be  injurioas  bnt 
not  wrongf al,  the  municipality  is  not  liable  to  respond  in  dam- 
ages therefor.  If  there  be  injury  without  wrong,  it  is  dam- 
num  absque  injuria.  Any  otiier  rule  would  render  the  insti- 
tution of  proceedings  looking  to  the  condemnation  of  property 
for  public  improvements  exceedingly  perilous  to  the  munici- 
pality. 

This  action  is  for  the  loss  of  rents  caused  by  the  condemna- 
tion proceedings  before  the  same  were  abandoned.  The  only 
averment  in  the  first  count  of  the  complaint,  which  is  claimed 
to  charge  a  wrongful  act,  is  that  the  common  council  unneces- 
sarily delayed  to  go  on  with  the  proceedings  after  the  jury 
reported  that  it  was  necessary  to  take  the  plaintiff's  land. 

The  jury  was  selected  May  3,  1875.  The  complaint  does 
not  show  when  they  viewed  the  premises  or  reported  to  the 
council.  The  council  confirmed  the  report  October  4,  1875. 
The  word  ^'  unnecessarily,"  as  used  in  the  complaint,  has  but 
little  significance.  Whether  the  delay  was  necessary  or  not 
is  to  be  determined  from  the  facts  in  the  case,  and  this  com- 
plaint fails  to  state  facts  showing  that  it  was  unnecessary. 
There  is  nothing  alleged  to  show  that  the  meeting  of  October 
4th  was  not  the  first  meeting  of  the  council  at  which  action 
could  lawfully  be  taken  on  the  report  of  the  jury. 

But  we  should  hesitate  to  hold  that  mei*e  delay  in  such  a 
case,  although  we  might  think  it  was  unnecessarily  protracted, 
would  constitute  a  ground  of  action.  There  must  of  necessity 
be  a  large  discretion  vested  in  the  common  council  as  to  when 
it  will  take  decisive  action  upon  any  proposition.  Many  cir- 
cumstances might  intervene  to  delay  action,  and  it  would  be 
difficult  for  the  court  to  say  how  much  or  how  little  time  that 
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body  onght  to  take  or  maj  reasonably  take  for  deliberation 
before  final  action. 

The  proceeding  was  in  the  natnre  of  an  action  to  divest  the 
plaintiff  of  title  to  and  possession  of  property.  In  re  Anthony 
Sty  20  Wend.,  618.  If  an  ordinary  action  of  ejectment  is 
brought  in  good  faith  and  finally  discontinued,  the  defendant 
cannot  maintain  an  action  for  damages  against  the  plaintiff, 
although  the  latter  had  unreasonably  delayed  to  prosecute  the 
ejectment  suit,  and  thus  had  menaced  the  title  of  the  defend- 
ant longer  than  was  necessary.  No  good  reason  is  perceived 
why  the  same  rule  is  not  applicable  here.  Such  an  assault 
upon  the  title  of  another,  to  be  actionable,  must  be  made  ma- 
liciously and  without  probable  cause.  If  so  made,  it  may 
amount  to  slander  of  title  and  be  actionable,  and  the  damages 
may  be  increased  by  unnecessary  delay  in  prosecuting  the 
action.  The  rule  is  that  ^Manguage  concerning  a  thing  is 
actionable  when  published  maliciously,  i.  e,y  without  lawful 
excuse,  if  it  also  occasions  damage  to  the  owner  of  the  thing." 
Townshend  on  Slander  and  Libel,  335,  §  204.  See,  also,  AJcerly 
V.  Vilas,  23  Wis.,  207.  In  this  case  the  elements  of  malice  or 
wrong  intention  and  want  of  probable  cause  are  entirely  want- 
ing. In  the  absence  of  positive  statute,  it  cannot  be  correctly 
said  that  mere  delay  in  the  prosecution  of  a  suit  or  proceed- 
ing IB  unlawful. 

It  may  here  be  observed  that  the  plaintiff  would  have  been 
entirely  safe  to  have  leased  her  premises  with  a  covenant  to 
the  tenant  for  quiet  enjoyment.  Then,  had  the  premises  been 
taken  by  the  city  during  the  term,  all  proper  damages  which 
she  might  have  been  required  to  pay  for  the  breach  of  such 
covenant  would  have  become  a  valid  claim  against  the  city. 
Such  damages  would  have  been  a  proper  item  in  the  amount 
of  damages  awarded  her  for  the  taking  of  her  property.  This 
is  the  rule  established  in  Driver  v.  JBailroad  Co.,  32  Wis.,  569. 
Such  a  covenant  would  probably  have  removed  some,  if  not 
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most,  of  the  difficalties  in  the  way  of  leasing  the  premises 
pending  the  comdemnation  proceedings. 

In  Van  VaUkeriburgh  v.  Milwaukee^  48  Wis.,  574,  the  city 
had  condemned  the  plaintiff^s  land  for  the  purposes  of  a  pab- 
lic  park,  had  taken  possession  thereof,  and  had  done  varions 
acts  thereon  injarious  to  the  freehold.  Afterwards  the  legis- 
lature authorized  the  city  to  abandon  the  condemnation  pro- 
ceedings, and  it  abandoned  them.  It  was  held  that  the  plaintiff 
conld  recover  damages  for  such  injuries,  and  for  the  loss  of 
possession.  When  the  city  abandoned  those  proceedings  and 
restored  the  Ibnd  it  had  actually  taken,  to  the  owner,1;he  plain- 
est principles  of  justice  required  that  it  should  compensate 
him  for  the  injuries  which  it  had  done  to  his  possession  and 
freehold.  This  case  is  essentially  different,  and  demands  the 
application  of  a  very  different  principle.  It  is  only  the  ordi- 
nary case  of  incipient  proceedings  to  condemn  property  to  the 
public  use,  abandoned  before  consummation;  and  in  all  such 
cases  if  the  city  does  not  exceed  its  lawful  authority,  to  the 
injury  of  the  owner,  pending  the  proceedings,  it  cannot  be 
held  liable  for  damages  which  the  owner  may  incidentally 
sustain  by  reason  of  the  proceedings.  Such  is  the  tenure  by 
which  all  property  subject  to  be  taken  for  public  use  is  held. 

We  conclude  that  the  first  count  fails  to  allege  any  wrongful 
act  or  omission  on  the  part  of  the  city,  in  respect  to  the  con- 
demnation proceedings,  and  hence  that  it  fails  to  state  a  cause 
of  action. 

The  only  wrongful  act  alleged  in  the  second  count  of  the 
complaint  is  the  entry  upon  the  premises  and  the  attempted 
sale  of  the  house.  We  have  been  referred  to  no  provision  in 
the  charter  of  Milwaukee  now  in  force  authorizing  such  entry 
and  sale.  We'  assume  the  entry  to  have  been  unlawful  and 
the  attempted  sale  void.  The  entry  may  have  given  the  plaint- 
iff a  cause  of  action  quare  clcmBumfregity  but  this  is  not  such 
an  action.  We  are  unable  to  perceive  how  such  entry  and 
attempted  sale  could  possibly  affect  the  rental  value  of  the 
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premises;  and  the  reduction  in  such  rental  value  is  the  gTom- 
amen  of  this  action. 

We  are  of  the  opinion,  therefore,  that  the  complaint  fails  to 
state  a  cause  of  action. 

By  the  Court.  —  Order  affirmed. 


Barkow  vs.  Sangkb  and  another. 

Chattel  Mobi^aob:  (2)  Not  always  void  when  for  greater  8um  than 
that  due,  (3)  Not  avoided  hy  mortgagor's  sale  of  part  of  the  chattels 
tcithout  mortgagee's  consent,    (7,  8)  Fraudulent  inlentfor  the  jury. 

Special  Verdict:  (4,  5)  Whether  evasive:  When  objection  that  it  is  not 
responsive,  to  he  taken,    (5,  6)  Verdict  construed. 

Revebsal  of  Judombkt:  (1)  Where  all  the  evidence  not  preserved.  (9, 10) 
For  instructions  not  excepted  to  when  given, 

1.  Where  the  bill  of  exceptions  does  not  contain  all  the  eridence,  the  judg- 

ment will  not  be  reversed  upon  an  oljection  first  taken  here,  which  might 
have  been  shown  by  such  bill  to  be  groundless,  if  it  had  been  taken  in 
the  court  below. 

2.  The  mere  fact  that  a  chattel  mortgage  was  given  for  a  sum  greater  than 

was  due  the  mortgagee  at  the  date  thereof,  is  not  soffident  to  render  it 
void  in  law.  Butts  v.  Peacock,  23  Wis.,  260,  and  Blakeslee  v,  Rossman, 
43  id.,  123,  distinguished. 

3.  A  sale  of  mortgaged  chattels  by  ths  mortgagor,  without  knowledge  or 

consent  of  the  mortgagee,  will  not  invahdate  the  mortgage. 

4.  Where  wood  was  seized  on  a  judgment  two  days  after  the  judgment 

debtor  bad  given  a  mortgage  thereof,  the  jury,  in  a  soit  by  the  mort- 
gagee against  the  judgment  creditor,  were  asked  to  find  specially  whether 
the  debtor,  after  he  gave  the  mortgage,  continued  to  sell  and  deliver 
wood,  in  the  usual  course  of  his  business,  out  of  that  mortgaged;  and 
they  answered  that  some  of  the  mortgaged  wood  was  sold,  but  probably 
without  the  mortgage's  knowledge.  Held,  that  the  answer  was  not 
evasive. 

5.  The  jory  were  further  asked,  whether  it  was  understood  between  the  mort- 

gagor and  the  mortgagee,  when  the  mortgage  was  given,  that  the 
former  might  sell  the  mortgaged  wood,  and  dispose  of  the  proceeds  in 
the  usual  course  of  his  business;  and  they  answered,  "  There  was  no 
agreement  made.*'    Held, 
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(1)  That  if  the  aa&wer  was  not  responaiTe  to  the  question,  the  olgec- 
tion  should  have  been  taken  when  the  verdict  was  received. 

(2)  That  an  '*  understanding  "  between  two  parties  to  a  contract  as  to 
what  rights  each  shall  have  thereafter  in  the  sabject  matter  of  the  con- 
tract, is  an  **  agreement." 

(8)  Iliat  as  the  court  below,  in  its  instmotions  on  submitting  the  ques- 
tion, correctly  used  the  words  *' understanding  "  and  "  agreement "  in- 
terchangeably as  synonymous,  it  cannot  be  assumed  that  the  jury  used 
the  latter  word  evasively. 

6.  The  court  submitted  to  the  jury  the  question  whether  the  mortgage  was 

given  ''  without  conMetniian  tmd ''  for  a  certain  fraudulent  purpose  as  to 
creditors;  and  the  jury  answered,  *'It  was  not.'*  Held^  that,  in  view 
of  the  instructions  given  (for  which  see  the  opinion),  this  answer  must 
be  treated  as  merely  negativing  the  fraudulent  purpose. 

7.  The  question  of  fraudulent  intent  in  such  a  case  is  usually  one  of  fact,  for 

the  jury;  and  it  was  properly  submitted  to  the  jury  in  this  case. 
[8.  Whether,  under  the  statute  (R.  S.,  sec  2323),  it  is  always  necessary,  in 
taking  a  special  verdict  in  cases  of  this  kind,  to  submit  the  question  of 
fraudulent  intent  to  the  jury,  even  where  the  court  may,  upon  the  evi- 
dence, be  justified  in  directing  them  what  answer  to  find,  quasreJ] 
9.  A  motion  for  anew  trial  of  an  action,  nuule  at  the  term  of  trial,  based  in 
whole  or  in  part  upon  alleged  errors  in  specified  instructions,  brings  up 
such  instructions  for  revi^,  upon  appeal  from  a  judgment  rendered 
upon  the  verdict  after  a  new  trial  had  been  denied. 
10.  But  where  exceptions  are  not  taken  at  the  trials  the  judgment  will  not  be 
reversed  for  instructions  technically  erroneous,  unless  it  clearly  appears 
from  the  whole  record  that  appellant  was  preondlced  by  thera. 

APPEAL  from  the  County  Court  o£  Milwavkee  County. 
The  case  is  thus  Btated  by  Mr.  Justice  Tatlob: 
"  This  is  an  action  to  recover  the  value  of  certain  personal 
property.  The  plaintiff  claimed  to  own  the  same  by  virtue  of 
a  chattel  mortgage  given  to  him  by  one  Gk>ttlieb  Stolper,  to 
secure  the  payment  of  the  sum  of  $800,  dated  November  18, 
1878.  The  defendant  Sanger  was  sheriff  of  Milwaukee  county, 
and  took  said  property  by  virtue  of  two  executions  issued  upon 
two  judgments  against  the  said  Gottlieb  Stolper,  and  in  favor 
of  the  other  defendant,  Louis  Ooorsen.  These  judgments  were 
entered  and  docketed  on  the  20th  of  November,  1878,  upon 
two  notes  and  warrants  of  attorney  executed  by  the  said  Stolper 
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and  another  to  the  defendant  Coorsen — one  on  the  8th  day  of 
May,  1878,  and  the  other  on  the  12th  day  of  Angust,  1878. 
The  ex.ecution8  were  issued  on  said  judgments  on  the  said  20th 
day  of  November,  1878,  and  the  sheriff  levied  upon  said  mort- 
gaged  property  on  the  same  day. 

"  The  defendants  allege  in  their  answer  that  the  mortgage 
was  given  without  consideration,  and  was  fraudulent  and  void 
as  to  the  creditors  of  the  said  Stolper.  No  question  is  raised 
as  to  the  sufficiency  of  the  allegations  in  the  answer  to  put  in 
issue  the  validity  of  the  mortgage  as  to  the  mortgagor's  cred- 
itors. No  exceptions  were  taken  upon  the  trial  either  to  the 
introduction  or  rejection  of  evidence,  or  to  the  charge  of  the 
judge.  The  jury  rendered  a  special  verdict;  [the  court  denied 
defendants'  motion  to  set  aside  the  special  verdict  and  grant  a 
new  trial,  and  rendered  judgment  in  plaintiff's  favor,  from 
which  the  defendants  appealed] ;  and  the  only  questions  argued 
upon  this  appeal  are  questions  arising  upon  the  special  verdict, 
and  upon  the  refusal  to  grant  a  new  trial." 

Those  portions  of  the  special  veRlict  to  which  exceptions 
were  taken,  are  recited  in  the  opinion. 

For  the  appellants,  there  was  a  brief  by  Joahtta  Stark  and 
N.Pereles  dk  SonSy  and  oral  argument  by  Mr.  Stark.  They 
argued,  1.  That  the  mortgage  was  void  as  against  creditors  be- 
cause it  was  given  for  a  greater  sum  than  was  actually  due.  The 
condition  of  the  mortgage  on  file  must  disclose  the  real  nature 
of  the  transaction  so  far  as  it  can  be  disclosed,  or  it  will  not 
be  valid  against  creditors.  Pettihone  v.  Chriswoldj  4  Conn., 
158;  NoHh  V.  Belden,  13  id.,  376;  Eart  v.  GAalkery  14  id., 
79;  Youngs  v.  Wilsoiij  24  Barb.,  510.  Approving  the  doc- 
trine of  these  cases,  this  court  has  indicated  its  opinion  that 
such  a  mortgage  as  the  one  in  question  is  void.  £tMs  v.  Pea- 
cocky  23  Wis.,  360 ;  Blakeslee  v.  Bossman,  43  id.,  123.  2.  That 
the  mortgage  was  void  because  the  description  of  the  property 
therein  ("  one  hundred  cords  of  hard  maple  wood,  three  lum- 
ber wagons  and  one  buggy,  all  being  the  property  and  in  the 
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possessioa  of  said  Gottlieb  Stolper  "),  was  not  sufficiently  defi- 
nite; the  location  not  being  indicated  by  naming  the  lot,  ward, 
city,  county  or  state,  and  there  being  no  other  description  suffi- 
cient to  identify  it  Connsel  also  urged  the  objections  to  the 
special  verdict,  and  to  the  instructions,  which  are  considered 
in  the  opinion. 

For  the  the  respondent,  there  was  a  brief  by  Catzhauseuj 
Sylvester  db  Scheiber^  and  oral  argument  by  Mr.  Cotzhatisen. 

Taylor,  J.  The  defendants  based  their  motion  for  a  new 
trial  upon  the  following  grounds: 

Firstj  because  the  answer  of  the  jury  to  the  seventh  ques- 
tion in  the  special  verdict  is  uncertain  and  evasive,  and  incon- 
sistent with  the  other  findings. 

Second^  because  the  answer  to  the  ninth  question  is  not 
responsive  to  the  question,  but  is  indefinite  and  evasive,  and 
sidd  question  is  not,  in  fact,  answered. 

Thirdy  because  the  answer  to  the  thirteenth  question  is 
inconsistent  and  in  conflict  with  the  answer  to  the  twelfth 
question. 

Fourth^  because  the  answer  to  the  sixteenth  question  is  con* 
trary  to  law. 

Fifth,  because  the  court  erred  in  submitting  the  sixteenth 
question  to  the  jury  for  their  finding,  the  same  being  a  question 
of  law,  instead  of  a  question  of  fact. 

Sixths  because  the  court  erred  in  instructing  the  jury  "  that, 
as  the  mortgage  was  given  for  a  good  consideration,  its  valid- 
ity as  to  other  creditors  could  not  be  impeached,  unless  it  was 
shown  by  the  evidence  that  the  mortgage  was  made  to  benefit 
the  mortgagor.'' 

Seventh^  because  the  special  verdict  is  otherwise  inconsistent, 
indefinite,  evasive  and  imperfect,  and  contrary  to  law. 

Upon  the  argument  in  this  court,  the  learned  counsel  for 
the  appellants  made  a  point  not  made  in  the  court  below,  that 
the  judgment  upon  the  special  verdict  should  have  been  in 
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favor  of  the  defendants,  instead  of  in  favor  of  the  plaintiff, 
becanse,  upon  the  facts  foand  by  the  special  verdict,  the  mort- 
gage was  frandulent  and  void  in  law  as  to  creditors. 

This  argument  was  based  wholly  upon  the  fact  that  the 
special  verdict  iinds  that  the  actaal  indebtedness  of  Stolper  to 
the  plaintiff,  at  the  time  the  mortgage  was  given,  was  only 
the  sura  of  $743.13,  being  the  amoant  of  two  notes  held  by 
him  and  the  accraed  interest  thereon;  whereas  the  mortgage . 
was  given  on  its  face  to  secure  the  payment  of  $800,  and  in- 
terest thereon  from  the  date  thereof;  and  the  learned  coansel 
insists  that  becanse  the  mortgage  on  its  face  purports  to  have 
been  given  to  secure  a  larger  sum  than  was  then  owing  by  the 
mortgagor  to  the  mortgagee,  and  does  not  disclose  on  its  face 
that  it  was  intended  to  cover  any  future  advances  to  be  made 
by  the  mortgagee,  it  is  fraudulent  and  void  in  law  as  to  the 
creditors  of  the  mortgagor. 

It  is  probably  a  sufficient  answer  to  this  argument,  that  no 
such  position  was  taken  in  the  court  below  on  the  motion  to 
set  aside  the  special  verdict,  and  no  motion  was  made  for  judg- 
ment in  favor  of  the  defendants  upon  the  special  verdict  for 
that  reason. 

It  was,  we  think,  well  argued  on  the  part  of  the  learned 
counsel  for  the  respondent,  that  this  argument  ought  not  to 
prevail  in  this  court,  for  the  reason  that  if  this  position  had 
been  taken  in  the  court  below,  either  upon  the  motion  for  a 
new  trial  or  for  judgment  in  favor  of  the  defendants,  the 
i^espondent,  in  settling  the  bill  of  exceptions,  would  have 
insisted  upon  the  insertion  of  the  evidence  bearing  upon  that 
question,  and  that  such  evidence  might  have  shown  that,  not- 
withstanding the  discrepancy  between  the  amount  mentioned 
in  the  mortgage  and  the  amoant  then  actually  due  to  the  mort* 
gageo,  the  mortgage  was  given  in  good  fitith,  upon  the  belief 
that  it  expressed  the  amount  then  actually  due,  or  that  it  was 
agreed  that  the  mortgagee  should  presently  advance  enough  to 
make  the  indebtedness  the  sum  of  $800. 
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As  the  bill  of  exceptions  does  not  pretend  to  contidn  all  the 
evidence,  we  cannot  say  that  there  was  not  sufficient  evidence 
given  npon  that  point  to  satisfy  the  court  and  jury  that  no  bad 
faith  or  fraud  could  be  predicated  upon  the  fact  of  the  differ- 
ence between  .the  sum  mentioned  in  the  mortgage  and  the  sum 
then  actually  due  to  the  mortgagee. 

The  decisions  in  this  court  do  not  hold  that  a  chattel  mort- 
gage which  is  given  for  a  sum  greater  than  is  actually  due  the 
mortgagee  is  fraudulent  and  void  in  law.  Neither  of  the  cases 
cited  by  the  learned  counsel  goes  to  that  extent.  Butts  v. 
Peaco6k^  23  Wis.,  860;  Blakedee  v.  liossmariy  43  Wis.,  123. 
In  the  case  first  cited,  the  court,  in  discussing  this  point,  say: 
^'  But  even  though  it  should  be  held  that  such  a  mortgage  is 
not  necessarily  fraudulent,  and  that  if  the  surrounding  circum- 
stances are  such  as  fully  to  repel  any  idea  of  fraud,  it  may  be 
sustained,  yet  when  the  surrounding  circumstances  are  of 
directly  the  opposite  character,  the  jury  should  be  told  that 
the  mortgage  is  fraudulent.^' 

This  was  said  in  a  case  where  the  mortgage  on  its  face  was 
for  the  security  of  $1,100.  The  proof  showed  that  only  $670 
had  been  advanced  thereon;  that  the  mortgagee  knew  that  the 
mortgagor  was  in  embarrassed  circumstances;  and  that  the 
consideration  of  the  mortgage  was  more  than  the  value  of  the 
mortgaged  property.  It  was  claimed  by  the  mortgagee  that 
the  mortgage  was  given  to  cover  future  advances;  but  the  evi- 
dence showed  that  all  the  advances  which  had  ever  been  made 
was  the  sum  of  $570.  In  the  other  case,  the  question  as  to 
any  discrepancy  between  the  consideration  expressed  in  the 
mortgage  and  the  amount  of  the  actual  indebtedness  was  not 
in  the  case,  and  was  not  decided  or  intended  to  be  decided. 

As  said  above,  we  cannot,  therefore,  in  the  absence  of  the 
evidence  given  upon  the  trial,  say  that  the  jury  were  not  jus- 
tified in  finding  that  the  mortgage  was  given  in  good  faith, 
and  not  for  the  purpose  of  hindering  or  defrauding  the  cred- 
itors ^of  the  mortgagor,  as  the  evidence  of  the  surrounding  cir- 
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camstances  might  have  been  snch  as  to  repel  any  idea  of  fraad 
predicated  upon  that  fact  alone. 

The  seventh  question  submitted  to  the  jury  was  as  follows: 
"  Did  Stolper,  after  he  gave  the  mortgage,  continue  to  sell  hard 
maple  wood  in  th^  usual  course  of  his  business,  and  deliver  the 
same  out  of  the  mortgaged  woodt"  Answer.  "There  was 
some  of  the  mortgaged  wood  probably  sold,  but  unbeknown  to 
him." 

We  do  not  think,  under  the  circumstances,  this  was  an  eva- 
sive answer  to  the  question.  It  will  be  remembered  that  the 
mortgage  was  given  on  the  18th  of  November,  and  the  defend- 
ants took  the  wood  on  the  20th  of  November;  but  one  whole 
day  had  passed  between  the  giving  of  the  mortgage  and  the 
taking  by  the  defendants.  The  evidence  is  not  preserved  in 
the  bill  of  exceptions,  and  the  answer  must  therefore  be  held 
to  have  been  supported  by  it,  and  that  the  sales  of  the  mort- 
gaged wood  which  had  been  made  had  been  made  by  his 
employees,  without  the  knowledge  of  the  mortgagor. 

The  answer  amounts  to  this:  that  sales  had  been  made  in 
the  usual  course  of  business  by  the  employees  of  the  mort- 
gagor, but  not  with  his  knowledge;  that  they  had  been  per-, 
mitted  to  sell  without  being  expressly  forbidden,  and  without 
his  having  actual  knowledge  that  such  sales  were  made.  It 
might,  perhaps,  be  urged  that  the  question  ought  not  to  have 
been  submitted  to  the  jury  unless  it  was  accompanied  by  an- 
other, connecting  the  mortgagee  with  a  knowledge  that  such 
sales  were  being  made.  The  mere  fact  that  the  mortgagor 
sold  the  property  in  the  usual  course  of  his  business,  after  the 
mortgage  was  given,  would  not  affect  the  validity  of  the  mort- 
gage as  to  the  mortgagee,  unless  he  knew  that  such  sales  were 
being  made,  or  had  previously  consented  that  they  might  be 
made. 

The  ninth  question  reads  as  follows:  "  Was  it  understood  by 
and  between  the  plaintiff  and  Stolper,  at  the  time  when  Stol- 
per gave  him  the  chattel  mortgage,  that  Stolper  should  con- 
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tinae  to  carry  on  his  business  of  selling  wood,  at  his  wood- 
yard,  and  wonld  sell  and  dispose  of  the  said  mortgaged  wood 
and  its  proceeds,  as  part  of  his  stock  in  trade,  in  the  usual 
course  of  his  business  and  trade  as  a  wood-dealer? "  '  Answer. 
"  There  was  no  agreement  made."  This  answer,  the  learned 
counsel  for  the  appellants  insists,  is  not  responsive  to  the 
question,  is  evasive  and  indefinite,  and  is  in  fact  no  answer. 

If  the  last  objection  be  well  taken,  that  the  answer  is  not 
responsive,  and  therefore  no  answer,  we  think  it  was  the  duty 
of  the  defendants'  counsel  to  have  called  the  attentiomof  the 
conrt  to  the  fact  when  the  jury  rendered  their  verdict,  and 
have  requested  the  court  to  have  again  submitted  the  question 
to  them  for  an  answer.  If  the  defendants  were  dissatisfied  with 
the  answer,  because  it  stated  that  there  was  "  no  agreement " 
instead  of  ^^no  understanding,"  we  also  think  the  objection 
should  have  been  taken  at  the  time,  and  the  attention  of  the 
court  and  jury  called  to  the  supposed  difference  between  "  agree- 
ment "  and  "understanding."  An  "  understanding "  between 
the  parties  which  would  have  defeated  this  mortgage,  under 
the  evidence  in  the  case,  must  have  amounted  to  an  express 
agreement,  for  the  reason  that  the  time  was  so  short  between 
the  making  of  the  mortgage  and  the  taking  by  the  defendants 
that  there  were  no  acts  of  the  parties  intermediate  from  which 
an  impiied  agreement  could  be  inferred.  The  learned  circuit 
judge,  in  his  charge  to  the  jury,  to  which  no  exception  was 
taken  by  the  counsel  for  the  defendants,  used  the  words  "  un- 
derstanding" and  "agreement"  as  synonymous.  Webster 
defines  the  word  "understanding"  as  "anything  mutually 
understood  or  agreed  upon." 

In  the  case  of  Fisher  v.  Fisher^  5  Wis.,  472,  Justice  Cole, 
in  speaking  of  the  necessity  of  proving  an  express  contract 
between  father  and  child  to  pay  such  child  wages  whilst  living 
with  the  fe&er,  in  order  to  enable  the  child  to  recover  pay  for 
his  work,  uses  this  language:  "But  to  have  done  this  it 
would  manifestly  have  been  incumbent  upon  him  to  show 
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that  the  ordinary  relation  of  child  and  parent  did  not  subsist 
between  him  and  the  defendant,  and  that  it  was  the  under- 
standing of  the  parties  that  he  should  have  compensation  for 
these  services."  Justice  Paine,  in  Kaye  v.  Craxoford^  22 
Wis.,  320,  a  like  case,  in  which  it  was  held  that  an  express 
contract  must  be  shown  to  entitle  the  plaintiff  to  recover,  says: 
"  The  testimony  of  the  plaintiff  does  not  show  that  the  ser- 
vices for  which  his  father  gave  him  the  team  were  rendered  in 
pursuance  of  any  agreement  or  understanding  that  they  were 
to  be  p#id  for.  On  the  contrary,  the  fair  inference  from  his 
own  statements  is  that  they  were  rendered  without  any  such 
understanding."  Chief  Justice  Ryan,  in  Tyler  v.  Burring- 
tonj  39  Wis.,  376-382,  in  speaking  of  how  an  express  contract 
might  be  proved  in  an  action  for  wages  between  parent  and 
child,  says:  "If  established  by  competent  evidence,  as  enter- 
ing into  the  res  gestWy  such  expectations  of  these  parties  might 
give  color  to  circumstances  tending  to  show  that  they  ripened 
into  a  mutiuzl  understanding — an  express  contraot.^^  It 
seems  to  us  that  in  view  of  the  &ct  that  the  learned  lexicog- 
rapher above  cited,  as  well  as  the  justices  of  this  court,  have 
declared  that  the  word  "  understanding,"  in  the  connection  in 
which  it  was  used  in  the  question  propounded  to  the  jury,  is 
synonymous  with  "  agreement,"  we  would  hardly  be  justified 
in  holding  that  the  jury  intended  to  evade  this  question  by 
saying  there  was  "  no  agreement,"  instead  of  saying  there  was 
"no  understanding;"  and  especially  as  the  learned  judge,  in 
his  instructions  to  them  at  the  time,  had  used  the  words  as 
meaning  the  same  thing,  without  criticism  on  the  part  of  the 
learned  counsel  for  the  defendants. 

We  can  see  no  force  in  the  third  objection  taken  to  the  ver- 
diet,  and  the  counsel  for  the  defendants  made  no  argument  t^) 
sustain  it  in  this  court 

The  fourth  and  fifth  objections  relate  to  the  sixteenth  ques- 
tion submitted  to  the  jury:  "Was  said  mortgage  given 
without  consideration,  and  for  the  purpose  of  hindering,  delay- 
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ing  or  defrauding  the  creditors  of  said  Stolpert "  Answer: 
^^It  was  not."  The  defendant  objected  to  submitting  this 
question  to  the  jury  on  the  ground  that  it  was  double  and  am- 
biguous; that  it  called  for  a  conclusion  of  law,  and  under  the 
testimony  it  could  only  be  answered  in  the  negative  as  a  whole, 
since  there  was  no  dispute  that  there  was  a  consideration  for 
the  mortgage.  We  think  the  objection  that  the  question  was 
double  was  obviated  by  the  instructions  given  to  the  jury  upon 
its  submission.    The  court  said: 

^  This  is  the  last  question,  and  a  question  propounded  by 
the  plaintiff.  There  is  no  question,  gentlemen  of  the  jury,  that 
this  mortgage  was  given  for  a  consideration.  .  .  .  The  only 
question  for  you  to  determine,  in  answering  this  question,  is, 
whether  or  not  it  was  a  fair,  lonajlde  transaction  between  the 
plaintiff  and  Stolper,  with  a  view  of  securing  the  indebted- 
ness of  Stolpor  to  the  plaintiff,  or  whether  this  mortgage  was 
a  cover  entered  into  by  the  plaintiff  with  Stolper  wltJi  a  view 
of  benefiting  Stolper,  and  for  the  purpose  of  defrauding,  hin- 
dering or  delaying  the  creditors  of  Mr.  Stolper." 

^  If  you  find,  as  you  will  find  as  a  matter  of  course,  that 
the  consideration  was  a  good  one,  and  find  that  it  was  a 
fair  transaction  between  Stolper  and  the  plaintiff,  and  that  it 
was  done  with  a  view  of  securing  and  obtaining  payment  of 
that  debt  by  the  plaintiff  from  Stolper,  and  no  understanding 
or  agreement  was  had  between  Stolper  and  the  plaintiff,  by 
which  Stolper  was  to  derive  any  benefit  from  this  mortgage,  or 
be  allowed  to  sell  or  dispose  of  this  wood  with  a  view  of  de- 
frauding his  other  creditors,  then  your  answer  to  this  question 
will  be  in  the  negative;  otherwise  you  will  have  to  answer  it 
in  the  affirmative." 

Under  this  charge,  not  objected  to  by  the  defendants,  the 
jury  were  instructed  to  answer  the  question  as  a  single  ques- 
tion, and  as  though  that  part  of  it  which  relates  to  the  consid- 
eration were  not  in  it;  and  it  is  clear  that  upon  such  instruc- 
tions the  question  was  treated  by  the  jury  as  though  it  had 
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been  written:  ^^  Was  said  mortgage  given  for  the  purpose  of 
hindering,  delaying  or  defrauding  the  creditors  of  said 
Stolperi" 

And,  as  an  answer  to  such  question,  the  answer  given  by 
the  jury  is  plain  and  direct,  and  is  clearly  n6t  an  answer  to 
that  part  of  it  relating  to  the  consideration,  as  the  court  and 
the  learned  counsel  for  the  defendant  agree  that  the  undis- 
puted evidence  showed  that  it  was  given  for  a  consideration. 

The  objection  that  the  question  called  for  a  conclusion  of 
law  and  not  a  fact,  we  do  not  think  tenable.  The  intent  witli 
which  a  sale  is  made  or  a  mortgage  given,  when  such  sale  or 
mortgage  is  questioned  by  the  creditors  of  the  vendor  or  mort- 
gagor, is  in  almost  all  cases  a  question  of  fact  for  the  jury; 
and  it  only  becomes  a  question  of  law  when  the  facts  proved 
are  such  that  the  law  conclusively  presumes  an  intent  to  de- 
fi*aud.  The  question  of  fraudulent  intent,  in  cases  of  this  kind, 
are  declared  to  be  questions  of  fact  by  the  statute.  Section 
2323,  R  S.  1878;  Hyde  v.  Cliapman,  83  Wis.,  391.  Under 
our  statute,  in  cases  of  this  kind,  it  might  be  necessary,  in 
taking  a  special  verdict,  to  submit  the  question  of  fraudulent 
intent  to  the  jury  as  a  fact  to  be  found  in  the  case,  in  order  to 
sustain  a  verdict  in  &vor  of  the  party  alleging  such  fraudulent 
intent,  even  though  the  court  might,  upon  the  evidence,  be 
justified  in  directing  the  jury  to  find  such  fact;  but,  however 
that  might  be,  we  see  no  objection  to  the  question  in  this  case, 
and  certainly  its  submission  could  not  injure  the  defendants. 

Although  no  exceptions  were  takeu,  either  at  the  trial  or 
afterwards,  to  the  charge  of  the  judge,  yet,  upon  his  motion 
for  a  new  trial  made  at  the  same  term,  the  learned  counsel  for 
the  defendants  alleged,  as  one  ground  for  setting  aside  the  ver- 
dict, that  the  court  erred  in  instructing  the  jury  as  stated  in 
his  sixth  reason  for  setting  the  same  aside.  This  court  has 
held  that  when  a  motion  for  a  new  trial  is  made  at  the  same 
term  at  which  the  action  is  tried,  and  such  motion  is  based  in 
whole  or  in  part  upon  the  ground  that  the  judge  erred  in  his 
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ingtmctions  to  the  jury,  such,  motion  is  equivalent  to  an  ex- 
ception to  the  instruction,  uid  properly  brings  its  correctness 
before  this  court  for  consideration,  upon  an  appeal  from  a 
judgment  rendered  upon  the  verdict  after  such  motion  for  a 
new  trial  is  denied.  N islet  v.  OUly  88  Wis.,  657;  Cohn  u 
SUwaH,  41  Wis.,  627-541;  WdU  v.  PerUns,  43  Wis.,  160. 

The  exception  is  to  a  part  of  the  charge  of  the  circuit  judge 
given  upon  his  submitting  to  the  jury  the  sixteenth  question, 
and  is  stated  in  the  motion  to  set  aside  the  verdict,  as  follows: 
'^  That,  as  the  mortgage  was  given  for  a  good  consideration,  its 
validity  as  to  other  creditors  could  not  be  impeached  unless  it 
was  shown  by  the  evidence  that  the  mortgage  was  made  to 
benefit  the  mortgagor." 

The  objection  is  not  to  that  part  of  it  which  relates  to  the 
good  consideration,  as  it  was  admitted  on  the  trial,  and  the 
judge  charged,  without  any  objection  or  exception,  either  at 
the  trial  or  on  a  motion  to  set  aside  the  verdict,  that  there 
was  a  good  consideration  therefor;  but  the  objection  and  argu- 
ment of  counsel  were  to  that  part  which  says  that  the  '^  evi- 
dence must  show  that  the  mortgage  was  made  to  benefit  the 
mortgagor."  It  is  possible  that  this  remark  of  the  learned 
circuit  judge,  if  it  stood  alone  as  an  independent  instruction, 
would  be  subject  to  criticism,  and  not  a  fair  statement  of  the 
law  of  the  case.  It  may  be  true  that  it  would  be  immaterial 
whether  the  arrangement  was  made  for  the  benefit  of  the  mort- 
gagor or  not,  if  it  appeared  that  it  was  made  for  the  purpose 
of  hindering  or  delaying  his  creditors.  The  transaction  might 
be  such  as  not  to  benefit  the  mortgagor,  and  still  fraudulent 
as  to  creditors;  but  ordinarily  it  would  not  be  so,  and  the  ele- 
ment of  benefit  to  himself  would  enter  into  any  arrangement 
to  defraud  his  creditors. 

These  words,  isolated,  might  be  objectionable;  but,  taken 
in  connection  with  the  whole  of  the  instruction  given  by  the 
court  to  the  jury  upon  the  submission  of  the  sixteenth  ques- 
tion, as  quoted  above,  we  do  not  think  they  misled  the  jury 
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upon  the  point  raised  by  the  qnestion  itself.  The  only  attack 
made  npon  the  validity  of  the  mortgage,  which  had  any  evi- 
dence tending  to  support  it,  was,  that  there  was  an  under- 
standing that  the  mortgagor  might  go  on  and  sell  the  property 
mortgaged  in  his  nsual  coarse  of  business;  and,  in  the  same 
sentence  in  which  the  objectionable  words  are  found,  the  court 
plainly  instt'ucted  the  jury,  in  substance,  that  if  they  found 
from  the  evidence  that  there  was  an  understanding  or  agree- 
ment that  Stolper  should  be  allowed  to  sell  or  dispose  of  the 
mortgaged  wood  with  a  view  of  defrauding  his  other  creditors, 
then  the  mortgage  was  void. 

The  exception  being  of  a  technical  character,  and  not  hav- 
ing been  made  on  the  trial,  so  that,  if  virtually  wrong,  the 
judge  might  have  corrected  it  on  having  his  attention  called 
to  it,  we  are  not  disposed  to  give  it  the  same  effect  as  if  taken 
at  the  trial.  When  exceptions  are  not  taken  at  the  trial,  this 
court  will  not  reverse  the  judgment  upon  such  exceptions, 
thotfgh  technically  erroneous,  unless  it  clearly  appears  from 
the  whole  record  that  the  party  excepting  was  in  &ct  preju- 
diced by  the  erroneous  instructions.  Neanow  v.  Uttechj  46 
Wis.,  581;  Dufresne  v.  Weise^  id.,  290.  In  this  case  we  do 
not  think  the  defendants  were  prejudiced  by  the  instruction, 
and  the  judgment  should  not  be  reversed  for  that  reason. 

After  a  careful  examination  of  the  whole  record,  we  are  of 
the  opinion  that  the  case  was  fairly  tried  upon  the  merits, 
and  that  the  verdict  of  the  jury  is  in  all  respects  snfl5cient  to 
justify  the  judgment  in  favor  of  the  plaintiff. 

By  the  Court. — The  judgment  of  the  county  court  is 
affirmed. 
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Watkins  vs.  Zwietcsoh  and  others. 

(1)  Putxhase  of  tax  title  by  administrator,    (2)  When  assessment  qf  6e/i- 
eftts  from  city  improvements  void. 

1.  Where  an  administrator  purchases  with  money  of  the  estate,  and  has  con- 

veyed to  himself,  an  outstanding  tax  title  upon  land  of  his  intestate,  it 
inures  to  the  benefit  of  the  heir. 

2.  In  anessmg  benefits  to  adtjoining  lots  from  a  contemplated  public  im- 

prorement,  the  board  of  public  works  of  Milwaukee  added  fifty  per  cent, 
to  the  estimated  cost  of  the  work  to  be  done  in  front  of  each  lot»  and 
adopted  the  amount  so  determined  as  the  measure  of  such  benefits,  irre- 
spective of  the  actual  benefit  to  the  lot.  It  appears  that  the  several  lots 
were  very  differently  affected  by  the  improvement  Held,  that  there  was 
a  total  foilare  to  exercise  the  judgment  of  the  board  in  determining  the 
actual  benefits;  and  the  assessment  was  void.  Johnson  v.  Milwaukee, 
40  Wis.,  315. 

APPEAL  from  the  Circuit  Conrt  for  Milwaukee  County. 

Ejectment,  for  a  lot  in  the  city  of  Milwaukee;  tried  by  the 
court  without  a  jury.  PlaintifE  traced  title  to  the  heirs  of 
Charles  E.  Watkins,  deceased,  and  showed  that,  in  a  partition 
of  the  estate  of  said  deceased,  said  lot  was  set  off  to  himself  as 
one  of  the  heirs-at-law,  and  that  he  was  in  possession  in  1876. 
Defendants  introduced  tax  deeds  of  said  lot  from  the  city  to 
Thomas  M.  Knox,  for  city  taxes  of  1861  and  1864,  which  deeds 
were  recorded  respectively  in  February,  1865,  and  September, 
1868;  also  a  quit-claim  deed  from  Thomas  M.  Knox  and  wife 
to  Caroline  B.  Watkins,  dated  December  22, 1865;  also  a  tax 
deed  of  the  same  lot  from  the  city  to  the  defendant  Zwiettcsch 
for  taxes  of  1871,  recorded  June  30,  1877.  Their  evidence 
also  tended  to  show  that  the  lot  was  vacant  nntil  1876. 
Plaintiff  thereupon  showed,  by  the  probate  records  of  Mil- 
waukee  county,  the  appointment  of  Caroline  B.  Watkins 
(widow  of  Charles  IL  Watkins)  and  another  person,  in  June, 
1858,  as  administrators  of  the  estate  of  said  deceased,  and  tliat 
in  the  final  account  of  administration  said  estate  was  charged 
with  the  amount  paid  Thomas  M.  Knox  for  quit-claiming  bis 
Vol.  XLVIL-33 
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interest  acquired  by  tax  deed  as  before  stated.  The  other  evi- 
dence need  not  be  given.  The  findibg  of  the  circuit  court  as 
to  facts  affecting  the  validity  of  the  deed  of  1871,  is  sujfficiently 
set  out  in  the  opinion. 

From  a  judgment  in  favor  of  the  plaintiff,  defendants  ap- 
pealed. 

For  the  appellants,  there  was  a  brief  by  Cotzhausenj  Syl- 
vester dk  SoheibeTj  and  oral  argument  by  Mr.  Cotzhausen. 

Tiie  cause  was  submitted  for  the  respondent  on  the  brief  of 
JF.  Mariner. 

Obton,  J.  It  is  apparent  from  the  evidence  that  the  re- 
spondent held  the  legal  title  to  the  premises  in  question  as 
an  heir-at-law  of  Charles  K.  Watkins,  deceased,  and  that  the 
tax  titles  of  Thomas  M.  Knox  inured  to  his  benefit  by  being 
bought  in  by,  and  conveyed  to,  Caroline  B.  Watkins,  the  widow 
of  said  Charles,  and  one  of  the  administrators  of  his  estate,  by 
the  use  of  the  moneys  belonging  to  the  estate. 

The  only  remaining  question  is  of  the  validity  of  the  tax 
deed  of  the  appellant,  which  is  based  upon  special  assessments 
of  benefits  by  the  grading  and  improvement  of  streets  in  the 
city  of  Milwaukee.  The  learned  circuit  jndge  found,  as  a  fact 
proved,  ^'  that  in  making  such  assessments  of  benefits  the  said 
board  of  public  works  determined  the  amount  6f  benefits  by 
adding  fifty  per  cent,  to  the  cost  of  the  work  to  be  done  in 
front  of  each  lot  and  part  of  lot,  as  estimated  by  said  city 
engineer,  and  adopted  snch  cost  as  the  measure  of  benefits, 
irrespective  of  the  actual  benefit  to  the  lot."  It  was  not  found, 
and  does  not  clearly  appear  from  the  evidence,  whether  such  a 
pretended  assessment  was  made  upon  actual  view  of  the  prem- 
ises or  not;  and  it  is  not  material  whether  it  was  so  made  or 
not,  when  it  is  so  clearly  and  expressly  found  that  the  amounts 
of  such  assessments  were  determined  arbitrarily,  and  upon  a 
false  and  illegal  basis,  ^irrespective  of  the  actual  benefit  to 
each  lot." 
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It  is  quite  obvions  from  the  testimony  that  the  several  lots 
were  very  differently  affected  by  the  improvement.  If  the 
assessment  had  been  made  according  to  law,  and  the  actual 
benefit  to  the  several  lots  had  been  at  all  judicially  considered, 
then  such  quasi  jndiciBX  determination  might  not  be  question- 
able in  this  collateral  manner.  But  this  assessment  was  made 
in  palpable  and  gross  violation  of  the  law,  and  of  common  rea- 
son and  justice.  Here  was  no  mere  error  of  judgment,  but  the 
failure  to  exercise  any  judgment  at  all.  The  acttutl  benefit  to 
each  lot,  which  is  the  only  legal  basis  of  such  estimate  and 
assessment,  is  boldly  repudiated,  and  an  arbitrary  basis  adopted, 
which  precluded  any  consideration  of  such  benefit  or  the  exer- 
cise of  any  judgment  in  respect  to  such  benefit  But  it  is 
needless  to  further  discuss  the  question,  when  the  whole  sub- 
ject has  been  so  fully  and  so  ably  treated  by  the  chief  justice 
in  Johnson  v.  The  City  of  Milwavkee  and  others^  40  Wis., 
815,  and  the  identical  question  here  involved  was  decided  in 
that  case.  The  invalidity  of  the  assessment  in  that  case  is 
made  to  rest  upon  precisely  the  same  ground  of  objection  here, 
and  not  upon  the  ground  that  it  was  made  without  viewing 
the  premises.  But  the  language  of  the  chief  justice  is  in  itself 
clearer  and  more  explicit  than  it  can  be  made  by  comment: 
"  It  does  not  appear  that  the  board  of  public  works  ever  viewed 
the  premises  assessed,  as  required  by  the  statute.^'  ^^This 
alone  might  be  fatal  to  the  assessment.  But  we  prefer  to  rest 
the  invalidity  of  the  assessment  in  this  case  upon  the  ground 
that  the  commissioners  of  public  works  based  the  assessment 
upon  cost,  instead  of  the  actual  benefits  positively  and  specially 
accruing  to  the  property  assessed,  in  consequence  of  the  im- 
provement." To  say  anything  further  would  be  to  weaken 
the  force  of  a  decision  perfectly  conclusive  of  the  question. 

The  finding  of  the  court  was  sustained  by  the  evidence. 

Bt/  the   Court.  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 
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Thb  Newhall-Hoitsb  Stock  Compakt  vs.  The   Flint  & 
Perb  Marquette  Eailway  Company. 

(1)  Variance,    (2)  Nonjoinder, 

1.  A  Taiiance  between  the  contract  pleaded  and  that  proven,  by  which  the 

appellant  was  not  misled,  is  disregarded  here. 

2.  Nom'oinder  of  a  proper  defendant  can  be  taken  advantage  of  only  by 

answer  in  abatement. 

APPEAL  from  the  County  Court  of  MUwavkee  County. 

Action  for  rent  The  complaint  was,  in  substance^  that  on 
or  about  May  1, 1878,  plaintifi'  leased  to  defendant  one-half  of 
an  office^  known  as  ^^  Office  Ko.  5/'  in  the  Newhall  House 
block,  in  the  city  of  Milwaukee  for  the  term  of  one  year,  at 
the  annual  rent  of  $325;  that  defendant  agreed  to  pay  said 
rent  in  equal  portions  on  the  first  day  of  each  month,  the 
first  payment  to  be  made  on  the  first  of  June;  and  that,  after 
demand,  it  had  failed  to  pay  the  rent  which  became  due  on 
the  first  days  of  July,  August  and  September,  1878,  amount- 
ing to  $81.25,  for  which  amount,  with  interest,  etc.,  judgment 
was  demanded. 

The  answer  contained  a  general  denial,  and  an  averment 
that  the  tenancy  was  by  the  month,  and  not  by  the  year. 

The  county  court  found  as  facts,  that  on  the  first  day  of 
May,  1878,  plaintifi  leased  to  defendant  and  one  S.  M.  Ogden 
said  office  JSTo.  5,  for  the  term  of  one  year  from  that  date,  at 
the  annual  rent  of  $650,  to  be  paid  in  equal  portions  on  the 
first  day  of  each  month,  the  first  payment  to  be  made  on  the 
first  of  June;  and  that  a  portion  of  the  rent  which  became 
due  on  the  first  days  of  July,  August  and  September,  1878, 
respectively,  amounting  in  all  to  $81.25,  had  not  been  paid; 
and  that  there  was  due  plaintiff  from  defendant,  including 
interest  to  the  date  of  tlie  decision,  $83.12. 

From  a  judgment  for  plaintiff  in  accordance  with  these 
findings,  the  defendant  appealed. 
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The  cause  was  Bubmitted  on  the  brief  of  E*  Mariner  for 
the  appellant,  and  that  of  Dixon  <&  Noyes  for  the  respondent. 

Eyan,  C.  J.  The  oulj  exceptions  taken  are  to  the  findings 
of  the  court  below. 

In  support  of  these  the  point  is  made  here,  that  there  was 
a  variance  between  the  contract  pleaded  and  the  contract 
proved.  It  was  not  pretended  in  the  court  below  that  the 
appellant  was  misled  to  its  prejudice,  and  the  variance  must 
be  disregarded  here.  R.  8.y  sec.  2669;  JiusseU  v.  Zoomisj  43 
Wis.,  645;  Delaplame  v.  Turnley^  44  Wis.,  31. 

Another  point  relied  on  here  is  the  nonjoinder  of  a  proper 
defendant.  This  avails  nothing  on  answer  in  bar.  It  could 
be  taken  advantage  of  only  by  answer  in  abatement.  Markoe 
V.  Seavery  2  Wis.,  148;  J)utcher  v.  DiOchery  89  Wis.,  651; 
Plath  V.  JBraunsdorffy  40  Wis.,  107;  Supervisors  v.  Van 
/S^mZiWi,  46  Wis.,  675.  ' 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Southmayd  vs.  Tub  Watebtown  Fieb  Insubakcb  Company. 

Contract.    (1)  Termination  of  employtnent:  proof  cf  employee* 9  consent. 
Appeal  to  Suprehb  Ck>UBT.    Btdes  as  to  printed  case  and  brief  enforced, 

1.  Plaintiff,  being  perhaps  employed  by  defendant  as  its  state  agent  for 
Wisconsin  for  a  term  of  one  year  from  April  1,  1877,  was  notified  by 
defendant's  vice-president  under  date  December  14, 1877,  that,  for  rea- 
sons stated  (not  implying  any  dissatisfaction  with  plaintiff),  the  directors 
had  concluded  that  at  least  for  the  next  calendar  year  the  agency  for 
Wisconsin  must  be  added  to  the  duties  of  the  person  who  was  then 
defendant's  state  agent  in  an  adjoining  state;  and  added  that  defendant's 
general  agent  was  then  in  the  west,  and  would  probably  visit  plaintiff  in 
a  few  days,  when  "all  matters  relating 'to  the  future"  could  "be 
arranged  between  '*  him  and  plaintiff.  Plaintiff  immediately  answered 
at  length,  expressing  acquiescence  in  the  necessity  of  the  change,  and 
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giying  no  intimafcbn  that  he  shoold  daim  his  salaiy  after  Jannary  1, 
1878.  On  the  19th  of  December,  1877,  he  eent  oat  drcolars  to  defend- 
ant's subordinate  agents  in  this  state,  stating  that  on  the  first  of  Janoaiy 
then  next,  the  relations  existing  between  him  and  them  would  be  dis- 
solved "by  expiration  of  engagement;  **  and  commending  to  them  the 
state  agent  who  was  then  to  succeed  him.  Hdd^  that  these  papers  show 
a  termination  of  plaintiff  *s  employment  wUh  his  consent;  and  he  can- 
not now  recover  salary  for  the  remainder  of  the  year  covered  by  his  con- 
tract 
2.  A  printed  case  of  255  pp.  and  a  brief  for  appellant  of  184  pp.,  in  this 
case,  being  constructed  in  gross  disregard  of  Rules  8  and  9  of  this 
court,  the  derk  is  directed  to  allow  appellant,  in  the  taxation  of  costs, 
for  only  50  pp.  of  case  and  25  pp.  of  brief. 

APPEAL  from  the  County  Conrt  of  MUioauJcee  Connty. 

Action  for  a  sum  alleged  to  be  dae  plaintiff  upon  his  salary 
as  defendant's  agent  for  the  three  months  ending  April  1, 
1878,  amounting  to  $375.  The  complaint  avers  that  about 
May  1,1877,  plaintiff  was  hired  by  defendant  as  its  agent  to 
manage  its  business  in  this  state  for  one  year  from  April  1, 
1877,  at  the  agreed  price  of  $1,500;  that  be  performed  all  the 
services  pertaining  to  said  employment  up  to  January  1, 1878, 
when  he  was  discharged  by  defendant,  and  prevented  from 
fulfilling  his  engagement,  although  he  had  been  ready  and 
willing,  etc 

The  answer  denied  that  plaintiff  was  employed  for  a  year  or 
any  specific  term,  and  set  up  certain  counterclaims,  to  which 
there  was  a  reply  in  denial. 

The  plaintiff  being  a  witness  in  his  own  behalf,  certain  let- 
ters written  to  or  by  him  wei'e,  on  his  cross  examination, 
identified  by  him,  and  put  in  evidence  by  defendant  The 
contents  of  these  are  sufficiently  stated  in  the  opinion.  At 
the  close  of  plaintiff's  evidence,  defendant's  motion  for  a  non- 
suit was  denied. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
defendant  appealed. 

For  the  appellant,  there  was  a  brief  by  Cottrill^  Cary  dk 
Hanson^  and  oral  argument  by  Mr.  Cary. 
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For  the  respondent,  there  was  a  brief  by  Flanders  cfe 
BaUumj  and  oral  argument  by  Mr,  Flanders. 

Cole,  J.  Assuming  that  the  plaintiff's  employment  was 
for  a  year  from  the  first  day  of  April,  1877,  on  the  same 
terms  as  stipulated  in  the  original  contract,  still  we  think  the 
evidence  shows  that  this  employment  was  terminated  by 
mutual  consent  on  the  first  of  January,  1878.  This  conclusion 
is  fully  warranted  by  the  letter  written  the  plaintiff  by  Gilbert, 
the  vice-president  of  the  company,  dated  December  14,  1877, 
the  answer  of  the  plaintiff  to  that  letter,  and  the  circular  sent 
out  by  the  plaintiff  to  the  agents  ot  the  company  in  Wiscon- 
sin, of  the  19th  of  the  month.  Gilbert's  letter  was  evidently 
written  for  the  purpose  of  notifying  the  plaintiff  that  the 
company  intended  to  terminate  his  state  agency  at  the  end  of 
the  year;  for  he  says,  in  substance,  that,  as  the  year  draws  to 
a  close,  the  subject  of  the  business  of  the  company  in  the 
several  states  comes  before  the  board  of  directors  for  discussion 
and  review;  that  the  past  year  has  been  a  hard  one  for  insur- 
ance business  generally;  that,  owing  to  the  demoralization  of 
rates,  the  large  shrinkage  in  values,  the  increase  of  fires 
and  moral  risk,  the  business  of  the  company  has  been  close, 
and  "  brings  us  all  to  face  the  fact  that  the  strictest  economy 
must  be  the  order  of  the  day;  ^  that,  "  with  that  view  of  the 
case,  our  directors  have  concluded  that  Wisconsin  would  hardly 
support  a  general  agency,  and  that  we  must  add  that  state  to 
the  duties  of  Mr.  Condit,  at  least  for  the  year; "  states  that  he 
is  happy  to  say  that  they  find  their  business  in  Wisconsin  in 
a  much  better  shape  than  when  plaintiff  took  charge  of  the 
field;  thanks  the  plaintiff  for  his  faithful  performance  of  all 
the  duties  of  his  position;  assures  him  that  it  is  only  the 
necessity  which  rests  upon  the  company  for  curtailing  expenses 
which  induces  it  to  make  a  change;  and  closes  by  saying  that 
"  our  Mr.  Waite  is  now  west,"  and  will  probably  visit  plaint- 
iff "  some  time  next  week,  when  all  matters  relating  to  the 
future  can  be  arranged  between  you." 
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To  this  letter  the  plaintiff  replies  at  considerable  length  ou 
the  17th,  the  daj  of  its  receipt,  saying:  ^^  the  proposed  change 
in  the  management  of  this  agency  is  not  a  surprise,  for  I 
really  anticipated  the  contents  of  your  letter  sooner  or  later." 
He  further  says  that  while  he  had  spared  no  pains  to  increase 
the  volume  of  business  of  the  company  and  make  it  profita- 
ble, he  was  certainly  conscious  that  his  efforts  were  not  a 
success;  states  various  reasons  or  causes  why  this  was  so;  says 
Mr.  Condit  will  find  the  business  in  this  field  much  pleasanter 
than  if  he  had  taken  it  when  the  plaintiff  did;  says  he  will 
always  feel  an  interest  in  the  **  Watertown,*'  which  he  has 
defended  with  too  much  zeal,  and  labored  for  too  earnestly, 
too  sincerely  and  too  disinterestedly,  not  to  feel  an  interest  in 
it;  but  through  the  whole  letter  there  is  not  one  word  of 
objection  to  the  termination  of  the  plaintiff^s  employment  at 
the  end  of  the  calendar  year,  or  a  single  intimation  that  he 
should  expect  or  claim  his  salary  beyond  that  time. 

The  circulars  which  were  sent  out  from  Milwaukee  by  the 
plaintiff  to  the  agents  under  his  supervision,  dated  December 
9,  1877,  commence  with  the  following  language: 

"  On  the  first  of  January  next,  the  pleasant  relations  exist- 
ing for  the  past  two  years  between  the  undersigned  and  the 
Watertown  Fire  Insurance  Company  will  cease,  by  expiration 
of  engagement  The  "Wisconsin  department  will  be  consol- 
idated with  Iowa  and  Minnesota,  under  the  management  of 
Mr.  E.  M.  Condit,' Anamosa,  Iowa.  In  parting  with  former 
officers  and  agents,  and  leaving  the  scene  of  former  labors,  the 
writer  would  kindly  bespeak  for  his  successor  in  the  field — 
whom  you  will  find  a  pleasant  and  efficient  officer  —  such  a 
continuance  of  the  generous  courtesy  and  hearty  codperatiou  . 
for  the  interest  of  the  ^  Watertown '  as  has  been  extended  to 
himself  in  the  past" 

This  circular  was  printed  and  sent  out  to  the  agents  by  the 
plaintiff  immediately  after  Messrs.  Waite  and  Condit  had  been 
to  Milwaukee  to  arrange  with  him  about  the  surrender  of  his 
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agency  and  the  tnrning  over  of  the  books  and  papers  belong- 
ing to  it.  All  this  business  was  transacted  without  any  objec- 
tion on  the  part  of  the  plaintiff,  or  claim  that  the  company 
had  no  right  to  discharge  him,  and  that  he  did  not  consent  to 
such  discharge.  Now,  if  upon  reading  the  letter  of  Gilbert  of 
the  14th  of  Dec^nber,  and  the  reply  of  tlie  plaintiff  thereto, 
a  doubt  could  remain  as  to  whether  or  not  the  parties  had 
mutually  consented  to  a  termination  of  the  employment  on  the 
first  of  January,  1878,  that  doubt  would  surely  be  removed  by 
the  language  of  the  circular  and  the  conduct  of  the  plaintiff, 
so  far  at  least  as  he  was  concerned;  for  it  would  be  difficult 
for  him  to  express  more  clearly,  by  act  or  word,  his  under- 
standing that  his  employment  or  ^^  engagement "  with  the 
company  ceased  at  tliat  time. 

But  it  is  said  that  the  plaintiff  had  no  option  about  the  sur- 
render of  his  agency,  as  the  company  could  deprive  him  of  all 
authority  to  act  for  it  at  any  time,  and  therefore  it  ought  not 
to  be  presumed  or  inferred,  from  anything  said  or  done  by 
him,  that  he  intended  to  waive  his  claim  for  his  salary  for  the 
unexpired  balance  of  the  year.  But  the  plain  tiff,  was  bound 
to  be  frank  with  the  company  in  his  correspondence,  and  he 
certainly  should  have  indicated  in  some  way,  at  the  time  the 
matter  was  under  consideration,  that  he  did  not  voluntarily 
consent  to  the  termination  of  his  employment  before  the  expi- 
ration of  the  year,  if  such  were  the  fact.  Good  faith  and  open 
dealing  required  that  he  should  say  that  much  to  the  company. 
But  we  are  entirely  satisfied  from  the  evidence  that  the  plaint- 
iff did  freely  consent  to  the  termination  of  his  agency  on  the 
first  of  January,  1878,  and  that  the  claim  for  salary  after  that 
time  was  an  afterthought: 

Of  course,  after  the  parties  had  once  freely  consented  to 
terminate  the  employment,  they  were  bound  by  the  decision 
until  a  new  contract  was  made;  for  there  is  no  pretense  that 
there  was  any  mistake,  imposition  or  fraud  in  the  matter,  both 
parties  having  acted  understandingly,  with  full  knowledge  of 
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the  facts.  So  that,  without  considering  any  other  question  on 
this  branch  of  the  case,  we  hold  that  the  written  testimony 
above  referred  to  clearly  shows  that  the  plaintiff  volnntarily 
consented  to  the  termination  of  his  employment  by  the  com- 
pany on  the  first  of  January,  1878,  and  has  no  claim  for 
salary  after  that  date.  It  follows  from  these  views  that  the 
court  below  should  have  instructed  the  jury,  as  requested  by 
the  defendant,  that  upK>n  the  evidence  given  they  must  find 
that  the  plaintiff  had  no  cause  of  action. 

The  testimony  in  regard  to  the  counterclaims  is  so  unsatis- 
factory and  doubtful  that  we  are  unable  to  decide  as  to  their 
merits.  Another  trial  may  disclose  new  facts,  and  enable  the 
court  intelligently  to  pass  upon  them. 

The  printed  case  contains  255  pages,  the  testimony  being 
given  in  the  form  of  questions  and  answers.  It  radically  fails 
to  comply  with  Rule  VIII  of  this  court  as  to  what  the  case 
should  contain.  We  think  all  that  was  material  in  the  return 
could  have  easily  been  condensed  into  50  pages.  The  appel- 
lant's brief  consists  of  134  pages.  It  gives  at  length  the 
pleadings,  and  about  80  pages  are  taken  up  with  a  statement 
of  the  facts  or  testimony.  This  is  not  '^  a  succinct  statement  of 
so  much  of  the  record  as  is  essential  to  the  questions  dis- 
cussed," as  required  by  Rule  IX.  A  brief  of  25  pages  might 
have  been  made  which  would  have  included  all  that  it  was 
necessary  to  state  therein. 

We  are  not  disposed  to  overlook  such  a  flagrant  disregard  of 
the  rules  in  respect  to  the  printing  of  cases  and  briefs  for  this 
court.  It  would  lead  to  great  abuse  to  do  so,  as  the  costs  of 
printing  would  be  needlessly  increased,  and  an  unnecessary 
labor  imposed  upon  the  judges  of  this  court  in  examining  such 
uncalled  for  voluminous  briefs  and  cases.  In  the  taxation  of 
costs  the  clerk  will  allow  the  appellant  only  fifty  pages  for  the 
case  and  twenty-five  pages  for  the  brief,  rejecting  all  the  resi- 
due. See  Paine  v.  TrumhuUj  33  Wia,  164;  Marsh  v.  SupWs^ 
42  Wis.,  502. 


Digitized  by 


Google 


AUGUST  TEEM,  1879.  628 

ConnezB  tb.  The  State. 

By  the  Court. — The  judgment  of  the  county  court  is 
reversed,  and  a  new  trial  ordered. 


CONNEBS  vs.   ThB   StATE. 
CBiMnrAL  Law.    Errors  in  omiUing  to  instruct, 

1.  In  a  proBecation  for  rape,  it  was  not  error,  against  the  accused,  to  omit  to 

instruct  the  jury,  in  the  sreneral  charge,  that  if  they  did  not  find  him 
guilty  of  rape,  they  might  find  him  guilty  of  assault  with  intent  to  com- 
mit that  crime. 

2.  Hie  court  below  did  not  caution  the  jury  that  pr^udice  was  liable  to  be 

aroused  against  the  accused  because  of  the  heinous  nature  of  the  crime 
alleged;  nor  call  their  attention  to  the  difficulty  of  defending  against 
such  an  accusation;  nor  press  upon  their  attention  the  rule  that  Toluntary 
submission  by  the  woman  while  she  has  power  to  resist,  however  reluc- 
tantly yielded,  deprives  the  act  of  an  essential  element  of  rape;  nor 
instruct  them  that  proof  of  the  good  reputation  of  the  accused  as  a 
peaceable  and  law-abiding  citizen  (there  being  such  proof  in  the  case) 
was  entitled  to  some  weight  in  his  favor,  especially  if  there  were  circum- 
stances proved  on  the  trial  upon  which  a  doubt  of  his  guilt  might  be 
based.  The  court  also  refused  instructions  asked  by  the  accused,  con- 
taining some  inaccuracies,  but  which  aimed  to  state  the  foregoing  propo- 
sitions. Held,  in  view  of  the  evidence  at  the  trial,  that  such  neglect  to 
charge  was  error. 

ERROR  to  the  Circuit  Court  for  Outagamie  County. 

J.  V.  QuarleSj  for  plaintiff  in  error. 

For  the  state,  there  was  a  brief  by  the  Attorney  General^ 
and  oral  argument  by  H,  W.  Chynowetkj  Assistant  Attorney 
General. 

Lyon,  J.  The  plaintiff  in  error,  John  Connere^  was  tried, 
at  the  last  March  term  of  the  circuit  court  for  Racine  county, 
upon  an  information  charging  that  he  had  committed  the 
crime  of  rape  upon  the  person  of  one  Caroline  Ortell,  on  the 
25th  of  February,  1879.    The  trial  resulted  in  a  verdict  of 
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guilty,  and  the  oonrt  sentenced  him  to  imprieonment  in  the 
state  prison  for  the  term  of  ten  years. 

The  prosecutrix  testified  that  in  the  evening  of  that  day, 
at  about  half  past  eight  o'clock,  Comura  came  to  the  house 
where  she  was  at  work  in  the  city  of  Eacine,  with  a  horse  and 
cutter,  and,  under  the  false  pretense  that  her  brother  was  sick 
and  djing,  induced  her  to  leave  with  him  for  her  father's 
house,  one  or  two  miles  distant,  to  see  her  brother.  She  also 
testified  that  before  reaching  her  father's,  Conners  turned  the 
horse  from  the  road  leading  there,  into  another  road;  that  he 
drove  into  a  ditch,  causing  the  cutter  to  upset,  and  dragged 
her  a  short  distance  to  a  telegraph  pole,  where,  by  force  and 
against  her  will,  he  had  carnal  knowledge  of  her  person,  and 
that  as  soon  as  she  was  released  she  ran  home  crying;  and  told 
her  father  of  the  outrage  which  Conners  had  committed  upon 
her.  She  also  testified  that  she  was  under  sixteen  years  of 
age,  and  that  no  man  had  ever  before  had  sexual  intercourse 
with  her. 

Connera  was  arrested  for  the  offense  during  the  same  night. 
The  next  morning  the  person  of  the  prosecutrix  was  examined 
by  two  physicians,  by  direction  of  the  district  attorney,  and  a 
short  time  afterwards  she  was  examined  by  two  other  physi- 
cians, but  at  whose  instance  does  not  appear. 

It  is  not  denied  that  Conners  stated  to  the  prosecutrix  and 
her  mistress,  when  he  went  for  the  former,  that  her  brother 
was  sick;  or  that  the  horse  went  for  a  short  distance  on  the 
wrong  road  and  turned  off  the  track  towards  the  fence,  near 
where  the  crime  is  alleged  to  have  been  committed;  or  that 
the  prosecutrix  walked  to  her  father's  house  from  that  point 
The  testimony  tends  strongly  to  show  that  the  prosecutrix 
did  not  reach  her  father's  house  for  two  hours  after  she  left 
her  place  of  service  with  Conners. 

The  plaintiff  in  error  testifies  that  he  went  for  the  prosecu- 
trix at  her  own  request,  and  that  she  previously  suggested  to 
him  to  make  the  false  pretense  of  her  brother's  sickness  in 
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order  to  obtain  the  consent  of  hor  mistress  that  she  might  go 
with  him;  that  the  horse  he  was  driving  was  vicious  and  balky, 
and  turned  upon  the  wrong  road  and  out  of  the  track  against 
his  will;  that  the  cutter  did  not  upset,  but  the  prosecutrix 
remained  in  it  for  some  time  while  he  was  out  of  the  cutter 
trying  to  induce  the  horse  to  go,  and  then,  the  weather  being 
cold  and  they  being  only  a  short  distanoe  from  her  father's, 
she  concluded  to  walk  there,  and  did  so;  and  that  he  did  not 
ravish  her  or  have  sexual  intercourse  with  her,  or  offer  or  pro- 
pose to  do  anything  of  the  kind. 

The  evidence  tends  very  strongly  to  show  that  Conners  and 
the  prosecutrix  must  have  been  together  at  least  an  hour  at 
the  place  where  she  claims  to  have  been  ravished.  Snow  or 
sleet  was  falling,  the  wind  was  quite  high,  and  the  weather 
was  very  cold.  Witnesses  who  went  to  the  place  the  next 
morning  testified  they  saw  the  tracks  of  the  cutter  where  it 
turned  out  of  the  road  and  passed  over  a  snow-drift,  but 
could  discover  no  indications  in  the  snow  that  a  cutter  had 
turned  over  there,  or  of  a  struggle  at  or  near  where  the  pros- 
ecutrix  claims  she  was  ravished.  Her  father  testified  that  he 
saw  indications  that  something  had  been  dragged  there,  and 
that  persons  had  lain  there  in  the  snow.  Ko  other  witness 
so  testifies.  Some  of  the  witnesses  say  the  snow  had  drifted 
some  during  the  night.  There  were  several  occupied  houses 
in  the  vicinity  of  the  place  —  one  of  them  very  near  it. 

It  is  a  significant  fact  that  none  of  the  physicians  who 
examined  the  prosecutrix  were  called  by  the  state  as  witnesses. 
They  were,  however,  all  called  by  the  defense,  and  all  testified 
that  they  were  unable  to  find  a  bruise  upon  the  person  of  the 
prosecutrix,  or  any  irritation  of  her  sexual  organs.  Keither 
did  they  find  any  blood  stains  upon  her  clothing,  or  any  evi- 
dence whatever  indicating  recent  sexual  intercourse,  much  less 
evidence  indicating  that  she  had  been  so  recently  ravished. 
Some  of  the  physicians  say,  however,  that  it  would  have  been 
possible,  in  their  opinion,  for  a  man  of  ordinary  parts  to  have 
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had  connection  with  her.  One  of  them,  known  to  Bome  mem- 
bers of  this  court  to  be  a  gentleman  of  great  experience  and 
eminence  in  his  profession,  testified  that  he  was  unable  to 
insert  his  finger  in  her  parts  without  inflicting  pain. 

The  defense  proposed  to  show  by  Dr.  Martin  that  he  had 
examined  the  plaintiff  in  error,  and  that  he  was  a  man  of  more 
than  ordinary  parts..  An  objection  to  the  admission  of  the 
testimony  was  sustained  by  the  court. 

The  prosecutrix  testified  that  she  was  wearing  tight  or  closed 
drawers  at  the  time,  and  that  Connera  tore  out  a  button-hole 
in  getting  them  down.  There  is  no  pretense  in  the  evidence 
that  her  clothing  was  otherwise  torn  or  injured. 

The  foregoing  statement  of  facts  would  gladly  have  been 
omitted,  but  the  same  is  absolutely  essential  to  an  under- 
standing of  the  significance  of  the  instructions  prayed  on 
behalf  of  the  plaintiff  in  error,  but  which  the  court  refused 
to  give. 

At  the  close  of  the  charge,  counsel  for  the  plaintiff  in  error 
excepted  to  it  because  the  court  failed  to  instruct  the  jury 
that,  in  case  they  did  not  find  the  accused  guilty  of  rape,  they 
might  find  him  guilty  of  an  assault  with  intent  to  commit 
that  crime.  Such  an  instruction  would  have  been  entirely 
correct,  but  it  is  not  very  apparent  how  the  accused  could 
have  been  prejudiced  by  the  failure  to  give  it  It  seems  prob- 
able that  he  might,  in  certain  contingencies,  have  been  better 
off  without  the  instruction.  Had  the  jury  only  found  an 
assault  with  intent  to  ravish,  they  might,  in  the  absence  of 
the  proposed  instruction,  have  returned  a  verdict  of  not  guilty. 
Not  so  had  the  instruction  been  given.  A  conviction  for  the 
felonious  assault  would  necessarily  have  followed. 

The  learned  circuit  judge  refused  to  give  the  following 
instructions  prayed  on  behalf  of  the  plaintiff  in  error: 

*'  1.  The  charge  made  against  the  defendant  is,  in  its^ature, 
a  most  heinous  one,  and  well  calculated  to  create  strong 
prejudice  against  the  accused;  and  it  has  been  well  said  by  an 
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eminent  judge,  Lord  Kalb,  that  rape  is  an  accusation  easily 
made,  hard  to  be  proven,  and  harder  still  to  be  defended 
against,  though  the  accused  be  ever  so  innocent  So  you,  the 
jury,  must  carefully  consider  all  the  evidence  in  the  case,  and 
the  law  given  you  by  the  court,  in  making  up  your  verdict. 
You  must  find  on  the  part  of  the  woman  not  merely  a  passive 
policy,  or  an  equivocal  submission  to  the  defendant;  such 
resistance  will  not  do.  Yon  must  find  that  the  woman  exer- 
cised the  ntmost  resistance  in  her  power,  and  submitted,  if  at 
all,  with  the  utmost  reluctance  to  the  defendant.  A  mere 
half-way  struggle  is  not  enough;  and  unless  you  do  find,  be- 
yond a  reasonable  doubt,  that  the  woman  did  offer  the  utmost 
resistance  in  her  power,  and  submitted  to  the  defendant  with 
the  utmost  reluctance,  your  verdict  will  be,  not  guilty. 

^^  2.  If  the  woman  resist,  but  finally  consent,  no  offense  is 
committed. 

"  3r.  The  evidence  introduced  by  the  defendant  of  good  repu- 
tation is  evidence  to  be  considered  by  the  jury  in  favor  of  the 
defendant." 

The  charge  given  by  the  learned  circuit  judge  to  the  jury 
contains  a  correct  statement  of  the  law  of  the  case,  as  far  as 
it  goes,  but  it  does  not  contain  the  substance  of  the  rejected 
instructions.  It  fails  to  caution  the  jury  that  prejudice  was 
liable  to  be  aroused  against  the  accused  because  of  the  heinous 
nature  of  the  crime  charged  in  the  information,  or  to  call 
their  attention  to  the  difiiculty,  growing  out  of  the  nature  and 
usual  incidents  of  the  crime,  of  defending  against  an  accusa- 
tion of  rape.  It  did  not  press  upon  their  attention  the  prin- 
ciple or  rule  that  voluntary  submission  by  the  woman,  while 
she  has  power  to  resist,  no  matter  how  reluctantly  yielded, 
removes  from  the  act  an  essential  element  of  the  crime  of  rape. 
The  jury  were  not  expressly  told  that  if  the  carnal  knowledge 
was  with  the  voluntary  consent  of  the  woman,  no  matter  how 
tardily  given,  or  how  much  force  had  been  theretofore  em- 
ployed,  it  is  no  rape.    And  lastly,  the  jury  were  not  instructed 
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that  proof  of  the  good  reputation  of  the  accused  as  a  peace- 
able and  law-abiding  citizen  (and  such  proof  was  given  on  the 
trial)  was  entitled  to  some  weight  in  his  favor,  especially  if 
there  were  circumstances  proved  on  the  trial  upon  which  a 
doubt  of  his  guilt  might  be  predicated. 

The  proposed  instructions  are  not  very  accurately  drawn, 
but  they  aim  to  state  the  above  propositions,  all  of  which  are 
well  established  rules  of  law. 

The  evidence  above  stated  showing,  or  tending  to  show,  the 
length  of  time  Cormera  and  the  prosecutrix  were  together, 
the  absence  of  indications  in  the  snow  of  a  struggle,  the  ab- 
sence of  bruises  upon  her  ]>er8on  or  irritation  of  her  sexual 
organs  recently  after  the  alleged  rape,  the  conformation  of 
those  organs,  the  slight  disarrangement  of  her  clothing,  and 
the  previous  good  reputation  of  the  accused,  tend  to  cast  a 
doubt  upon  the  truth  of  the  positive  testimony  of  the  prose- 
cutrix that  Connera  ravished  her.  Because  the  evidenoe  left 
room  for  such  doubt,  the  propositions  of  law  sought  to  be  em- 
bodied in  the  rejected  instructions  should  have  been  given,  to 
aid  the  jury  in  solving  the  doubt,  if  any  existed,  to  aid  them 
in  determining  whether  there  was  a  reasonable  doubt  of  the 
guilt  of  the  accused.  It  was  the  duty  of  the  judge  to  correct 
any  inaccuracies  in  the  instructions  proposed,  and  to  give  them 
as  corrected.    State  v.  Wilner,  40  Wis.,  304. 

We  are  also  inclined  to  think  that  the  testimony  of  Dr. 
Martin  should  have  been  received. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  warden 
of  the  state  prison  will  surrender  the  plaintiff  in  error  to  the 
sheriff  of  Racine  county,  who  will  hold  him  in  custody  until 
he  shall  be  discharged,  or  his  custody  changed  by  due  course 
of  law. 
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The  State  vs.  Biebbach  and  others. 

When  erimtnal  action  may  he  certified  here  on  exceptions. 

To  give  this  court  jurisdiction  of  a  criminal  acti(m  certified  to  it  upon  excep- 
tions (under  sec  4720,  R.  S.)>  such  exceptions  must  have  been  presented 
to  the  judge  of  the  court  below  and  allowed  by  him  during  the  term  of 
the  trial.  In  other  cases,  the  remedy  is  by  w;rit  of  error  to  bdng  up  the 
record,  after  judgment. 

CERTIFIED  on  Exceptions  from  the  Municipal  Court  of 
Milwaukee  Countv. 

On  a  motion  bj  the  state  to  dismiss  the  exceptions,  there 
was  a  brief  bj  the  Attorney  General^  and  oral  argument  by 
H.  W.  Chynowetlij  Assistant  Attorney  General. 

Taylor,  J.  This  case  is  certijSed  to  this  court  upon  excep- 
tions taken  by  the  defendant  in  the  court  below.  The  record 
discloses  that  the  exceptions  were  not  presented  to  the  judge 
and  allowed  by  him  until  after  the  expiration  of  the  term  of 
court  at  which  the  trial  was  had.  This  court  has  no  jurisdic- 
tion to  pass  upon  such  exceptions.  The  right  of  this  court 
to  pass  upon  exceptions  taken  and  allowed  by  the  court,  when 
there  is  no  final  judgment  and  no  writ  of  error  is  issued  to 
the  court  below,  is  given  by  section  4720,  R  S.  1878.  That 
section  provides  that  ^'  any  person  who  shall  be  convicted  of 
an  offense  before  the  circuit  court,  being  aggrieved  by  any 
opinion,  direction  or  judgment  of  the  court  in  any  matter  of 
law,  may  allege  exceptions  to  such  opinion,  direction  or  judg- 
ment,  which  exceptions,  being  reduced  to  writing  in  a  summary 
mode  and  presented  to  the  court  a^  any  time  lefore  the  end  of 
the  temiy  and  if  found  conformable  to  the  truth  of  the  case, 
shall  be  allowed  and  signed  by  the  judge,''  etc 

The  statute  then  provides  that  upon  allowing  such  excep- 
tions the  court  shall  stay  proceedings,  unless  it  shall  clearly 
appear  that  such  exceptions  are  frivolous,  immaterial  or  in- 
Vol.  XLVII.-3i 
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tended  for  delay.  The  practice  under  this  section  is  to  certify 
such  exceptions  at  once  to  this  court  for  its  consideration.  The 
proceeding  is  intended  to  be  a  summary  one,  and  it  is  there- 
fore required  that  the  exceptions  must  be  allowed  before  the 
end  of  the  term  at  which  the  trial  is  had.  When  exceptions 
are  not  allowed  and  signed  until  after  the  term,  judgment  must 
follow  the  conviction,  and  the  exceptions  then  allowed  are 
made  a  part  of  the  record,  as  a  bill  of  exceptions,  under  the 
provisions  of  section  4724;  and  in  order  to  enable  this  court 
to  review  such  exceptions  settled  after  term  and  allowed  as  a 
bill  of  exceptions,  the  record  containing  such  bill  must  be 
brought  to  this  court  by  writ  of  error.  It  appearing  that  the 
exceptions  were  not  allowed  before  the  end  of  the  term  at 
which  the  trial  was  had,  and  there  being  no  final  judgment  and 
writ  of  error  in  the  case,  the  exceptions  must  be  dismissed. 
Stat^  V.  Pooler^  87  Wis.,  805. 
By  ths  Court.  —  So  ordered. 


Thk  State  vs.  Milleb. 


CBncnr AL  Law  :  Evidknce.  (1)  Comparison  of  paper$  to  proM  handwrii' 
ing.  (2)  Admissions.  (S)  Pro^  of  defendant's  guiUqfdff^mUcHine 
from  that  ehargsd. 

1.  The  nde  in  this  state  is,  thai,  for  the  purpose  of  determmin^  whether  a 

paper  offisred  in  evidence  is  in  defendant*!  handwriting,  the  joxy  may 
compare  it  with  other  docamenta  alreadif  admitted  in  evidence  mpan  other 
(grounds,  and  shown  to  be  in  his  handwriting;  bat  that  such  a  paper 
cannot  be  pat  in  evidenoe  for  the  more  purpose  of  such  a  comparison. 

2.  On  trial  of  an  indictment,  it  appeared  that  public  offioen,  while  question- 

ing defendant  as  to  his  participation  in  the  crime  charged,  repeated  onUy 
to  him  the  words  oi  a  letter  supposed  to  have  been  writkn  l^  him,  con- 
taining threats  of  such  crime;  and  that  defendant,  in  their  presence  and 
at  their  request,  wrote  on  another  paper  the  same  words.  Said  officers, 
while  testifying  at  the  trial  to  the  admissions  of  defendant  at  such  exam- 
ination, produced  such  copy,  and  it  was  leoeiyed  in  eridence  and  suB- 
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mitted  to  the  jmy  foj^^omperiBon  with  the  erigiiial  letter.  HM,  that  it 
fenned  no  part  of  defendant's  admiitions,  and,  not  being  admisaible  for 
any  other  porpose  than  that  of  such  comparison,  it  shoold  not  haye  been 
received  for  that  purpose,  under  the  foregoing  mle. 
3.  Arson  not  bdng  in  general  a  crime  e£  like  natoie  and  intent  with  forgery 
or  larceny,  in  the  trial  of  an  indictment  for  waoin,  proof  that  defendant 
had  been  goilty  of  forgery  and  larceny  is  not  adn^ssibLe,  unless  accom- 
panied by  evidence  that  the  latter  crimes  and  the  one  charged  had  a 
common  purpose,  or  that  one  was  committed  to  conceal  the  others^ 

REPORTED  by  the  Judge  of  the  Municipal  Court  of 
Milwaukee  County. 

Miller  was  ^nvioted  upon  an  information  in  said  court  for 
arson;  and,  after  denying  a  motion  to  set  aside  a  verdict  and 
grant  a  new  trial,  the  judge  of  said  court  reported  the  cause 
to  this  court  upon  questions  of  law,  which  are  stated  in  the 
opinion. 

James  JlickooXj  for  the  defendant 

For  the  state,  there  was  a  brief  by  the  Attorney  Oeneraly 
and  oral  argument  by  H.  W.  ChyrwvoetJ^  Assistant  Attorney 
General. 

Obtok,  J.  It  appears  to  us  that  the  principle  and  correct 
rule  by  which  the  admissibility  of  the  evidence  received  and 
involved  in  the  two  questions  reported  is  to  be  determined, 
and  the  true  grounds  of  their  application  to  a  given  case,  have 
been  clearly  established  by  previous  decisions  of  this  court, 
and  it  will  therefore  be  profitless  to  review  the  great  multi- 
plicity of  decisions  of  other  courts  which  recognize  the  same 
rule,  and  differ  only  in  its  application. 

The  questions  propounded  by  the  learned  judge  who  tried 
the  case  are:  Firet.  Did  the  court  err  in  permitting  the 
letter  written  by  the  defendant  in  the  police  station,  after  he 
was  arrested,  to  be  admitted  in  evidence  and  given  to  the 
jury?  Second.  Did  the  court  err  in  admitting  testimony  to 
show  that  the  defendant  had  been  guilty  of  forgery  and  lar- 
ceny? 
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As  to  the  first  question,  it  was  in  pr^f  that  the  defendant 
was  being  examined  and  questioned  generally  by  the  police 
officers  concerning  his  participation  in  the  crime  charged,  and 
a  letter  anpposed  to  have  been  written  by  him,  containing 
threats  of  arson,  was  orally  and  verbally  repeated  in  his  hear- 
ing, and  he  was  requested  to  write  and  did  write  on  another 
paper  the  same  words,  in  the  presence  of  such  officers,  and 
the  original  letter  so  repeated  contained  words*  of  peculiar 
form,  style  and  orthography,  and  the  copy  so  made  was  in 
these  respects  tLjho  simile  of  the  same;  and  such  officers,  as 
witnesses  on  the  trial,  produced  such  copy,  while  testifying  to 
the  admissions  of  the  defendant  in  such  examination,  and  it 
was  received  in  evidence* and  submitted  to  the  jury  for  the 
purpose  of  comparison  with  the  original  letter,  and  determin- 
ing thereby  the  authenticity  of  the  same. 

The  act  of  so  copying  the  original  letter  could  not,  by  the 
most  liberal  construction  of  language,  be  considered  and 
treated  as  any  part  of  the  oral  and  verbal  statement  or  admis- 
sion of  the  defendant,  elicited  upon  such  examination.  It 
was  an  independent  act  and  fact,  which  had  nothing  to  do 
with  his  oral  statement  or  admission,  which,  to  be  evidence, 
must  have  been  voluntary,  and  made  understandingly,  and 
repeated  in  the  same  language,  if  possible.  But  if  language 
could  be  so  liberally  construed  for  the  state,  and  so  illiberally 
construed  for  the  defendant,  as  to  make  such  act  of  copying  a 
part  of  the  oral  statement  by  being  connected  with  it,  even 
then  it  would  not  be  the  province  or  right  of  the  prosecution 
to  prove  it  on  the  ground  that  the  whole  of  such  statement 
must  be  given  if  any  of  it;  but  the  defendant  alone  had  the 
right  to  demand  such  testin^ony,  if  he  chose  to  exercise  it,  on 
such  ground.     1  Greenl.  Ev.',  §§  201,  202. 

If  such  an  act  of  copying  a  letter,  at  the  dictation  or  re- 
quest of  a  witness,  can  be  treated  and  admitted  in  evidence  as 
a  pari  of  his  oral  confessions,  then  such  an  act  would  be  ad- 
missible if  it  constituted  the  whole  of  such  confession;  and  a 
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fact  might  thus  be  proved  as  a  confession  or  admission  which 
could  not  be  proved  in  any  other  way,  and  any  other  proof  of 
which  would  be  incompetent 

It  will  not  be  contended  that  it  would  be  proper  to  prove 
that  the  defendant  actxially  wrote  the  copy,  for  the  purpose 
of  introducing  it  in  evidence  to  convince  the  jury  by  compari- 
son that  he  also  wrote  the  original,  unless  such  copy  is 
already  in  evidence  for  some  other  purpose. 

It  must  be  held,  therefore,  that  such  copy  was  not  properly 
in  evidence  as  a  writing  or  paper  with  which  the  original 
letter  could  be  compared  by  the  jury  upon  the  question  of  its 
authorship.  The  true  rule  in  such  cases  is:  "The  jury  may 
form  their  opinion  as  to  the  genuineness  of  a  document  by  a 
comparison  of  it  with  any  other  documents  aJ/rtady  in  evi- 
dence before  them,  and  shown  to  be  the  genuine  production  of 
the  person  whose  handwriting  is  in  question."  Eoscoe's 
Grim.  Ev.,  6.  This  was  the  English  rule  until  changed  by 
statute  of  28  Victoria,  and  is  the  rule  adopted  by  this  court, 
and  will  be,  unless  changed  by  our  own  legislature. 

The  rule  as  stated  by  this  court  is  explicit,  that  such  a  com- 
parison will  not  be  allowed  except  with  writings  "clearly 
proved  and  already  in  the  case,  and  before  the  jury  for  some 
other  purpose."  Pierce  v.  Iforthey,  14  Wis.,  9;  Hazletony 
Adm?T,  V.  The  Union  Bank  of  Columbus,  82  Wis.,  34. 

The  first  question  must  therefore  be  answered  in  the  affirm- 
ative. 

As  to  the  second  question,  there  may  have  been  other  evi- 
dence than  that  which  appears  in  the  report,  showing  the 
intimate  relation  between  the  crimes  of  larceny  and  forgery, 
confessed  or  proved,  and  thecrim^of  arson  in  the  informa- 
tion, as  to  their  common  design,  purpose  and  intent;  for  it  is 
not  certified  that  the  report  contains  all  of  the  evidence. 

It  is  not  perceived,  however,  from  the  evidence  which  is  re- 
ported, how  these  crimes  have  any  such  relation  to  each  other. 
The  object  of  such  testimony,  when  admissible,  is  not  to  prove 
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the  act,  bat  the  purpose  and  intent  with  which  the  act  is  done; 
and  therefore  other  crimes  of  like  purpose  and  intent  may  be 
proved,  as  being  in  such  intimate  relation  with  each  other  and 
the  crime  charged  as  to  show  a  common  purpose  and  intent  in 
the  commission  of  all  of  them,  and  a  continuity  of  purpose  in- 
stigating the  whole  series  of  like  ofiFonses. 

This  is  a  class  of  evidence  introduced  for  the  mere  purpose 
of  explaining  the  motive  and  intention  of  the  defendant  in 
doing  the  act  charged  as  a  crime.  Roscoe's  Crim.  Ev.,  92. 
There  is  not  in  this  evidence  any  proof  whatever  that  the 
arson  was  committed  to  conceal  the  former  crimes,  or  to 
destroy  the  evidence  of  them,  (m*  that  the  three  crimes,  all  of 
them,  were  committed  to  carry  out  any  common  design  or  in- 
tent to  injure  or  ruin  the  witness  Bruhns.  The  paramount 
purpose  and  design  of  larceny  and  forgery  are  gain  and  per- 
sonal advantage,  while  those  of  arson  are  injury  from  malice; 
and  if  these  motives  are  absent  from  these  acts  respectively,  the 
acts  may  not  constitute  crimes;  and  therefore  these  different 
motives  and  purposes  may  not  be  confused  or  blended  in  dis- 
similar offenses  without  affecting  their  degree  of  criminality. 
Russ.  on  Cr.,  146, 788,  1034. 

It  would  require  strong  evidence  to  prove  that  crimes  so  dis- 
similar in  purpose  and  intent  were  committed  with  a  common 
purpose  and  intent,  and  therefore  bore  such  relation  to  each 
other  that  proof  of  one  would  be  proof  of  the  intent  of  the 
others,  and  bring  the  case  within  the  rule  that  offenses  of  like 
nature  and  intent  may  be  given  in  evidence  to  convict  of  a 
subsequent  crime,  or  to  prove  the  intent  of  such  crime,  or  as 
tending  to  prove  such  intent 

In  Benedict  v.  The  StrntCy  14  Wis.,  425,  the  same  rule  is 
laid  down  as  to  the  exhibition  of  weapons  and  previous  threats 
as  affecting  the  question  of  intent  in  a  future  homicide,  and  as 
showing  the  disposition  of  the  defendant  in  the  commission 
of  the  act;  and  such  evidence  is  allowed  because  of  the  rela- 
tion between  threats  of  this  character  and  the  crime  of  mur- 
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dor,  in  general  purpose  and  intent;  and  it  mast,  we  think,  be 
assumed  that  upon  the  trial  of  arson  proof  that  the  defendant 
jiAst  j^eviously  committed  the  crime  of  larceny  is  held  by  this 
court,  in  Sohaser  v.  The  StaUj  36  Wis.,  430,  to  have  been  im- 
proper, as  not  relevant  and  pertinent,  upon  the  ground  that 
the  two  crimes  had  no  relation  with  each  other  in  purpose  and 
design,  so  as  to  affect  the  question  of  intent  in  the  latter. 

We  do  not  decide  that  it  may  not  be  shown,  by  testimony 
sufficiently  strong,  that  even  a  previous  larceny  or  forgery 
had  the  common  purpose  and  design  of  a  subsequent  malicious 
burning,  and  bore  such  a  relation  to  the  arson,  in  this  respect, 
that  proof  of  the  former  might  affect  the  question  of  intent 
in  the  commission  of  the  latter  crime;  but  such  evidence  is 
entirely  wanting  in  this  case,  as  reported,  and  may  have  been 
given  on  the  trial.  The  answer  to  the  second  question  must, 
therefore,  be  given  hypothetically  in  the  affirmative. 


Caspes  vs.  The  State. 


Crimih AL  Actions:  Appeal  to  Sctprbxe  Court.  (1)  Reversal  for  de- 
fect of  evidence.    (2)  PreeumpHon  as  to  i$iHruetione, 

CiUMiifAL  Law:  Consfibact  to  Defraud.  (3)  Property  of  city  in 
moneys  paid  to  its  treasurer.  (4)  Liability  of  officer  for  moneys  qffl- 
cittUy  received.  (5)  Separate  trials  of  conspirators.  (6)  When  judg- 
ment goes  against  one  separately  convicted.  (1)  Interchange  of  tran- 
scripts i^  record. 

1.  Where  the  record  shows  eWdenoe,  upon  trial  of  a  criminal  action,  tending 

to  snpport  the  rerdict  against  the  aocosed,  and  appearing  to  have  satis- 
fied the  jury  b^ond  reasonable  doabi,  and  the  ooart  below refosed  anew 
trial,  this  ooort  refuses  to  reverse  the  judgment />n  the  ground  of  a  want 
of  evidence  or  a  preponderance  ol  evidence  against  the  verdict. 

2.  Where  the  court  below  gave  all  correct  instructions  asked  by  the  counsel 

of  the  accused,  and  no  others,  and  these  are  not  shown  by  the  bill  of  ex- 
cq^tMMis,  the  presumption  is  that  they  were  full  and  correct,  and  included 
an  instruction  that  the  jury  should  not  convict  the  accused  onless  sUis- 
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fied  of  hk  goik  beyond  a  reasonable  doabi;  and  failare  of  the  judge  to 
give  separate  instmctioos  of  his  own  is  not  error. 
S.  Under  a  statute  (ch.  370  of  1876)  which  requires  the  derk  of  a  court  to 
pay  periodically,  at  fixed  times,  into  the  treasury  of  a  city,  unpaid  wit- 
nesses' feet  received  by  him,  and  makes  the  dty,  after  reoeiTing  the 
moneys,  merely  liaUe  to  pay  the  witnesses  upon  their  demand*  the 
taScf  has  at  least  a  $pecial  property  in  the  money  after  it  becomes  pay- 
able into  its  treasury;  and  this  will  support  an  averment  of  property  in 
the  city  in  an  information  against  the  derk  and  another  person  ixx  con- 
sfnracy  to  cheat  and  defraud  the  dty. 

4.  One  who,  as  deik  of  a  court,  haf  officially  received  a  fine  imposed  by  the 

court,  cannot  question  the  validity  of  the  fine  or  his  official  duty  in  re- 
spect of  it 

5.  Separate  trials  may  be  had  upon  indictment  or  information  for  conspiracy; 

and  under  sees.  4630,  4635,  R.  S.,  where  the  venue  is  changed  for  some 
only  of  the  defendants  in  such  an  indictment  or  information,  separate 
trials  must  be  had. 

6.  Where  several  persons  are  prosecuted  together  for  a  crime  which  one,  or 

other  limited  number  only,  cannot  commit  (like  conspiracy  or  riot),  and 
are  taken  and  may  be  brought  to  trial,  and,  on  separate  trials,  verdicts 
go  against  a  number  who  are  not  capable  in  law  of  committing  the 
crime,  judgment  against  those  found  guilty  should  be  supended  until  the 
number  necessary  to  the  crime  are  convicted;  those  already  found  guilty 
being  meanwhile  held  in  custody  or  under  recognizance.  Failing  convic- 
tion of  a  suffident  number,  those  against  whom  verdicts  have  been  found 
should  be  discharged.  When  verdicts  are  found  against  the  number 
necessary  to  the  crime,  judgment  should  go  against  them. 

7.  In  such  a  case,  where  the  accused  have  been  tried  in  different  courts,  tran- 

scripts of  so  much  of  the  record  as  may  be  necessary  to  show  the  verdict 
in  each  case  should  be  transmitted  from  one  court  to  another. 

ERROR  to  the  Municipal  Court  of  Milwaukee  County. 

In  May,  1879,  an  information  was  filed  in  said  court  against 
ChoHes  Casper^  Peter  Bellinghausen  and  Henry  G.  Phillips. 
The  first  count  charges,  in  substance,  that  Charles  Casper  was 
clerk  of  said  court  from  January  1, 1876,  until  January  7, 
1878;  that  Peter  Bellinghausen  was  assistant  clerk  of  the 
same  court  from  January  1,  1876,  until  January  1, 1879;  that 
Henry  G.  Phillips  was  a  clerk  in  the  ofiice  of  said  clerk  from 
January  1, 1876,  until  January  1, 1879;  that  at  various  times 
between  July  8,  1876,  and  January  6, 1878,  said  Casper^  as 
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sach  clerk,  received  divers  sums  of  money,  amounting  in  all 
to  $115.51,  being  the  fees  of  witnesses  in  certain  criminal 
cases  tried  in  said  court;  that  said  sums  of  money  have  never 
been  called  for  by,  or  paid  to,  the  witnesses  entitled  to  receive 
them,  or  paid  over  to  the  city  treasurer  of  the  city  of  Mil- 
waukee; that  during  the  whole  period  last  above  named,  there 
was  kept  in  the  office  of  such  clerk  and  used  by  said  Casper^ 
Bellinghausen  and  Phillips,  officially  in  their  respective  em- 
ployments, a  certain  book  called  a  "  cash  book,"  in  which  were 
and  ought  to  have  been  entered,  from  day  to  day,  the  receipts 
and  disbursements,  by  them  or  either  of  them,  of  money 
officially  received  or  disbursed,  including  the  several  sums 
above  mentioned;  that  during  said  time  there  was  so  kept 
and  used  a  certain  other  book  and  public  record  of  said  court, 
called  the  book  of  "  witnesses  in  state  cases,"  in  which  were 
and  ought  to  have  been  entered,  from  day  to  day,  the  names  of 
all  witnesses  in  criminal  cases  tried  in  said  court,  whose  fees 
were  paid  to  the  clerk  of  said  court,  and  opposite  the  name  of 
every  such  witness  the  amount  of  such  fees  due  him  or  her, 
and  the  fact  whether  and  when  said  fees  had  been  paid  to  said 
witness;  that  on  the  7th  of  January,  1878,  one  Julius  Meis- 
winkel  became  successor  to  said  Casper  for  the  term  of  three 
years  from  the  first  Monday  in  January,  1878,  and  took  pos- 
session of  the  office  and  of  the  books  and  records  thereof,  in- 
cluding the  two  books  above  mentioned,  which  said  Casper 
turned  over  to  him  and  left  in  said  office;  that  Casper  did  not 
then  or  at  any  time  turn  over  or  pay  to  said  Meiswinkel  the 
said  suras  of  money  or  any  part  thereof;  and  that  on  the  1st 
of  February,  1878,  said  Casper^  Bellinghausen  and  Phillips, 
wickedly  intending  and  devising  to  disregard  the  provisions 
of  ch.  870,  Laws  of  1876,  etc,  did  fraudulently  and  unlawfully 
conspire,  combine,  etc.,  by  carrying  said  cash  book  away  from 
said  office,  and  secreting  it,  and  by  altering  and  making  false 
entries  in  said  book  of  ^^  witnesses  in  state  cases,"  so  as  falsely 
to  make  it  appear  that  all  said  sums  of  money  had  been  paid 
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to  the  several  witnesses,  to  cheat  and  defraud  said  oitif  of 
Milwaukee  of  said  swns  of  money j  the  money  of  said  citj. 

The  second  count  charges  that  on  the  30th  of  April,  1878, 
in  parsaance  of  said  conspiracy,  etc.,  Casper  unlawfully  car- 
ried away  said  cash  book  from  said  office,  Bellinghansen  made 
false  entries  in  the  book  of  ^^  witnesses  in  state  cases ''  so  as  to 
make  it  appear  that  all  said  fees  between  July  3, 1376,  and 
February  28, 1877,  had  been  paid,  and  Phillips  made  like  false 
entries  in  the  same  book  in  respect  to  fees  of  witnesses  between 
February  28  and  September  28, 1877;  and  that  on  said  30th  of 
April,  1878,  defendants,  in  further  pursuance  of  such  con- 
spiracy, falsely  wrote  upon  the  subpcBnas  on  file  in  said  court, 
amongst  the  records  and  files  of  criminal  causes  tried  therein 
between  July  8, 1876,  and  January  5, 1378,  words  and  charac- 
ters denoting  that  all  witnesses  in  said  causes,  whose  fees  had 
been  received  by  the  clerk  of  said  court,  had  been  paid  their 
fees  by  said  clerk. 

The  third  count  charges  the  defendants,  in  a  somewhat  dif- 
ferent form,  with  devising  and  executing  the  same  conspiracy 
to  cheat  and  defraud  the  city  of  Milwaukee  of  $115.51;  the 
time  laid  being  April  30, 1878. 

The  fourth  count  alleges  that  the  same  defendants,  devising 
and  intending  to  defraud  the  county  of  Milwaukee  of  the  sum 
of  $100,  did,  on  the  2d  of  October,  1877,  conspire,  etc,  by 
omitting  to  complete  th6  record  in  a  certain  criminal  cause  in 
said  court  (stating  the  title  thereof),  and  by  abstracting  from 
the  files  of  said  court  and  carrying  away  and  secreting  the 
judgment  roll  in  said  cause,  unlawfully  to  cheat  and  defraud 
said  county  of  the  sum  of  $100,  which  had  been  paid  to  Casper 
as  such  clerk,  August  14,  1877,  for  a  fine  imposed  upon  one  of 
the  defendants  in  said  cause  (naming  her);  and  that  these  defend- 
ants, on  said  2d  of  October,  in  pursuance  of  such  conspiracy, 
etc.,  abstracted  from  the  files  of  the  court  said  judgment  roll 
and  secreted  the  same,  and  omitted  to  comphte  said  record,  or 
to  report  or  pay  over  said  $100  to  the  city  treasurer  of  Mil- 
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wankee  as  requii-ed  bj  law,  and  embezzled  and  oonverted  the 
same  to  their  own  use. 

The  defendants,  having  been  duly  arraigned,  severally  plead- 
ed not  guilty.  On  the  20th  of  May,  1878,  Bellinghausen  and 
Phillips  having  made  affidavit  of  the  prejudice  of  the  judge  of 
said  municipal  court,  the  cause  as  to  them  was  removed  for 
trial  to  the  circuit  court  for  Milwaukee  county. 

On  the  trial  of  Casper  in  the  municipal  court,  on  the  day 
last  named,  the  court  gave  the  jury  eight  written  instructions 
requested  by  the  defendant;  but  refused  to  give  the  ninth 
instruction  so  requested,  which  was  as  follows:  "You  must 
be  satisfied  beyond  a  reasonable  doubt  that  the  witnesses  did 
not  receive  their  fees  in  the  several  cases  in  which  they  had 
testified,  and  authorized  no  one  to  receive  them,  and  that  no 
one  received  them  without  their  authority,  and  that  they  were 
appropriated  by  the  defendant  under  and  by  virtue  of  a  con- 
spiracy. If  the  defendant  was  obliged  by  law  to  pay  over  the 
uncalled  for  witness-fees  to  the  city  treasurer,  and  has  neg- 
lected to  do  so,  and  has  marked  the  same  as  paid,  he  may 
have  been  guilty  of  not  paying  the  fees  to  the  several  witnesses 
entitled  thereto,  but  he  cannot  be  guilty  of  defrauding  the 
city  out  of  the  money,  because  the  city  treasurer  would  not  be 
liable  to  pay  any  money  to  the  several  witnesses  entitled  to  the 
same,  except  npon  a  certificate  of  the  clerk,  and  the  clerk  can 
give  no  such  certificate,  for  they  are  marked  paid." 

After  a  verdict  of  guilty,  the  defendant  moved  in  arrest  of 
judgment,  for  a  want  of  evidence  to  support  the  verdict,  and 
because,  the  information  being  for  a  conspiracy^  only  one  of 
the  defendants  had  been  convicted.  The  motion  was  denied, 
as  was  also  one  for  a  new  trial;  and  judgment  was  rendered 
on  the  verdict,  to  reverse  which  the  defendant  took  his  writ 
of  error. 

James  Hickcax^  for  plaintiff  in  error,  argued,  among  other 
things,  1.  That  there  was  no  proof  of  concert  to  support  the 
verdict    2.  That  the  evidence  under  the  fourth  count  was  in- 
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Bnfficient,  because  no  judgment  of  the  mnnicipal  oonrt  had 
been  shown,  imposing  the  fine  there  mentioned,  and  there  was 
no  fine,  and  no  money  to  which  the  coanty  was  entitled,  in 
the  absence  of  such  a  judgment.  Lincoln  v.  Cross^  11  Wis., 
94;  Wheder  v.  ScoU,  3  id.,  862;  86  id.,  29,  409,  518;  40  id., 
28,  545.  8.  That  the  city  of  Milwaukee  was  not  defrauded 
by  the  nonpayment  to  its  treasurer  of  the  fees  mentioned  in 
the  first  three  counts,  (1)  Because  the  city  treasurer  was  the 
mere  custodian  of  the  money  until  demanded  by  the  wit- 
nesses. (2)  Because  the  money  was  payable  to  witnesses  only 
on  the  certificate  of  the  clerk  of  the  court,  and  the  clerk  could 
give  no  certificate  as  to  witness  fees  which  were  marked 
"  paid."  4,  That  there  could  not  be  separate  trials  for  con- 
spiracy (Gomm.  V.  Manaon^  2  Aslim.,  81;  1  Bish.  Crim.  Pro., 
§  1022);  and  that  a  conspiracy  by  two  or  more  persons  cannot 
be  established  unless  two  or  more  persons  are  found  guilty. 
Whart.  Or.  Law,  §§  2339,  2835;  ZT*.  S.  v.  CoU,  6  McLean,  518, 
&0l\  Beg.  V.  Thompson,  71  E.  C.  L.,  882,  842;  Horaemxin  v. 
Reg.,  16  Up.  Can.  Q.  B.,  548;  Reg.  v.  Barry,  4  F.  &  F.,  389; 
State  V.  Tramm^U,  2  Ired.,  879;  9  Gray,  127;  Gomm.  v. 
Juddj  2  Mass.,  829.  5.  That  although  the  jadge  of  the  court 
below  gave  instructions  asked  for  by  the  accused,  yet,  as  he 
gave  no  other  instructions,  he  did  not  "  charge  the  jury  "  as 
required  by  sees.  2858,  4701,  R  S. 

For  the  state,  there  was  a  brief  by  the  Attorney  General^ 
and  oral  argument  by  R.  W.  Ghynoweth,  Assistant  Attorney 
Oeneral.  They  contended,  among  other  things,  L  That  on  a 
charge  of  conspiracy  participation  of  the  persons  accused  at 
the  inception  of  the  design  need  not  be  shown,  but  subsequent 
participation  is  sufficient;  and  that  their  concurrence  or  com- 
bination need  not  be  proved  directly,  but  any  coherence  of  ■ 
action  on  a  material  point,  or  collocation  of  independent  but 
cooperative  acts  by  persons  closely  associated  with  each  other, 
is  sufficient  to  enable  the  jury  to  find  the  combination.  Gomm. 
V.  McGlean,  2  Pars.  (Pa.),  368-9;  Street  v.  The  State^  48 
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Miss.,  2;  State  V.  SUrUng^  34  Iowa,  443;  8t(xte  v.JIfmhy  7  id., 
347;  Bex  v.  Parsons^  W.  Black.,  392;  Reg.  v.  Kurphet/j  8  0. 
&  P,,  297;  Hex  v.  Cope^  1  Strange,  144;  Comm.  v.  Warren^ 
6  Mass.,  74;  Comm.  v.  CrowmnsMeldy  10  Pick.,  497;  State 
V.  Mayherry^  4A  Me.,  218;  State  v.  WiUon^  30  Oonn.,  600; 
StcUe  V.  Grady,  34  id.,  118;  Kelley  v.  People,  65  N.  Y.,  676; 
People  V.  J/a^Aer,  4  Wend.,  229;  State  v.  Hose,  29  Mo.,  82; 
Green  v.  The  State,  13  id.,  382;  TompJdiie  v.  The  State,  17 
Ga.,  356;  People  v.  Brotherton,  4tS  Cal.,  530;  U.  S.  v.  Cole, 
5  McLean,  513.  2.  That  there  may  be  separate  trials  upon 
an  information  against  several  persons  for  conspiracy.  State 
V.  Buchanan,  5  Harris  &  J.,  600;  Begina  v.  Kenrick,  48 
E.  C.  L.,  63--4,  and  cases,  there  cited;  Bev  v.  Kinnersley  afid 
Moore,  1  Strange,  193;  King  v.  Gooke,  11  E.  0.  L.,408;  Bex 
V.  NiccoUs,  2  Strange,  1227;  King  v.  In/iabitanta  of  Oxford, 
13  East  (notes),  411;  People  v.  Oloott,  2  Johns.  Gas.,  311; 
B.  S.,  sec.  4685.  They  farther  contended,  on  the  authority  of 
some  of  the  cases  last  cited,  that  upon  the  conviction  of  one 
conspirator,  jadgment  might  go  against  him,  at  least  where  the 
others  had  not  been  acquitted. 

Ryan,  G.  J.  There  certainly  was  evidence,  upon  the  trial 
of  the  plaintiff  in  error,  tending  to  support  the  verdict,  and 
appearing,  to  have  satisfied  the  jary  beyond  a  reasonable 
doubt.  There  is  no  such  want  or  preponderance  of  evidence 
against  the  finding  as  would  warrant  this  court  to  set  aside 
the  verdict,  or  to  hold  that  the  learned  judge  of  the  court 
below,  who  heard  the  evidence  and  could  judge  of  its  credibiU 
ity  better  than  this  court,  erred  in  overruling  the  motion  for  a 
new  trial.  More  it  would  hardly  be  proper  to  say  here,  as  the 
codefendants  of  the  plaintiff  in  error  are  yet  to  be  tried. 

The  bill  of  exceptions  does  not  contaiiTtKe  charge  of  the 
court  below,  and  the  presumption  is  that  the  learned  judge 
before  whom  the  case  was  tried  gave  correct  instructions  to 
the  jury,  as  was  his  duty,  on  all  questions  of  law  involved  in 


Digitized  by 


Google 


54a         SUPREME  COURT  OF  WISCONSIN, 

Cafper  vs.  The  State. 

the  issue.  BrabhiUa  v.  RatLxoay  Co.^  88  Wis.,  289.  The  pre- 
snmption  is  the  stronger  in  this  case  because  it  appears  that 
the  charge  consisted  wholly  of  instructions  drawn  by  the  coun- 
sel for  the  plaintiff  in  error.  The  jury  should  liave  been  told, 
and  the  presumption  is  that  they  were  told,  that  they  could 
not  convict  the  plaintiff  in  error  unless  satisfied  of  his  guilt 
beyond  a  reasonable  doubt.  Therefore  is  it  said  that  the  evi- 
dence appears  to  have  satisfied  the  jury  beyond  a  reasonable 
doubt 

It  appears  that  all  the  instructions  prayed  for  the  plaintiff 
in  error  were  given  to  the  jury,  except  one  erroneous  propo- 
sition presently  noticed.  It  is,  however,  assigned  for  error, 
that  the  learned  judge  of  the  court  below  failed  in  his  duty  to 
instruct  the  jury,  because  he  gave  no  separate  instructions  of 
his  own.  As  already  seen,  the  presumption  is  that  the  in- 
structions given  were  full  and  correct;  and  when  counsel  sees 
fit  to  draw  and  submit  the  entire  charge  applicable  to  a  case, 
and  it  is  adopted  and  given  by  the  court,  it  is  not  true  in  fact 
that  the  court  fails  to  charge  the  jury.  Instructions  prayed, 
before  given,  are  the  instructions  of  counsel;  when  given,  are 
the  diarge  of  the  court 

The  statute  requires  the  clerk  of  the  municipal  court  to 
pay  periodically,  at  fixed  times,  into  the  treasury  of  the  city, 
unpaid  witnesses'  fees  received  by  him.  After  thes^fees  come 
into  the  treasury  of  the  city,  they  are  payable  by  the  city  to 
the  witnesses  to  whom  they  are  primarily  due,  the  city  becom- 
ing their  debtor  for  the  amount  If  not  reclaimed  by  the 
witnesses,  the  fees  remain  the  money  of  the  city.  In  the 
meanwhile  the  city,  from  the  time  they  are  payable  to  its 
treasury,  has,  to  say  the  least,  a  special  property  in  them,  and 
could,  doubtless,  maintain  an  action  against  the  clerk  for  them. 
As  against  the  clerk,  therefore,  the  city  might  be  held  to  have 
the  general  property  in  them.  But  a  special  property  is  suf. 
ficient  to  support  the  averment  of  the  information  of  property 
in  the  city.    2  Archbold,  1153-1162. 
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The  instruction  prayed  by  the  plaintiff  in  error,  which  was 
not  given,  was  in  conflict  with  this  view,  and  was  therefore 
properly  refused. 

The  plaintiff  in  error,  as  clerk  of  the  municipal  court,  ap- 
pears to  have  officially  received  the  fine  mentioned  in  the 
fourth  count  of  the  information,  as  a  fine  imposed  by  the 
court,  and  he  cannot  now  be  heard  to  question  the  validity  of 
the  fine  or  his  official  duty  in  respect  of  it  Bullwinkel  v. 
GvUenberg,  17  Wis.,  683;  Cairns  v.  (ySlensss,  40  Wis.,  469. 

Although  the  practice  may  work  inconvenience,  and  even 
difficulty,  separate  trials  may  be  had  upon  indictment  or  in- 
formation for  conspiracy.  Thodie^s  Case^  1  Ventris,  234; 
8.  C.J  3  Keb.,  Ill,  117;  Bex  v.  Kinn^aUy,  1  Strange,  193; 
Rex  V.  NiecolU,  2  Strange,  1227;  S.  (7.,  13  East,  412;  Bex  v. 
Scott,  3  Burr.,  1262;  The  King  v.  Gooke,  5  Barn.  &  Ores., 
538;  The  Queen  v.  Kenrick,  6  Adol.  &  Ellis,  49;  Beg.  v. 
Ahearne,  6  Cox  C.  C,  6;  People  v.  OlcoU^  2  Johns.  Oas.,  301; 
State  V.  Bttohanan,  5  Harris  &  J.,  317,  600.  The  only  case 
referred  to  by  counsel,  er  found,  which  holds  otherwise,  is 
Gommonwealth  v.  Manson,  2  Ashmead,  31.  The  opinion  in 
that  case  dtes  no  authority  against  separate  trials,  and,  how- 
ever respectable,  cannot  overcome  the  uniform  rule  of  decision 
for  some  two  hundred  years. 

Informations  for  conspiracy  are  therefore  within  sections 
4680  and  4685,  R  S.  The  latter  section  is^an  anomaly.  Bupp 
V.  Swineford,  40  Wis.,  28.  But  courts  must  administer  the 
statute  as  they  find  it,  and  when  the  venue  is  changed  for 
some  only  of  the  defendants  in  indictment  or  information  for 
conspiracy,  separate  trials  must  be  had.  The  plaintiff  in  error 
was,  therefore,  properly  tried  alone  in  the  municipal  court. 

Several  of  the  English  cases  cited  eupra  hold  that  where 
one  only  is  found  guilty  of  conspiracy,  his  codefendants  not 
being  tried,  judgment  should  go  against  him.  When  a  pris- 
oner is  alone  indicted  for  a  conspiracy  with  otiiers  unknown, 
or  when  he  is  indicted  with  others  who  cannot  be  taken  or 
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broaght  to  trial,  there  appears  to  be  no  valid  objection  to  that 
practice;  for  tlie  yerdiot  against  him  is  that  he  was  guilty 
with  others  who  cannot  be  brought  to  trial,  and  there  is  no 
presumption  in  his  favor  of  their  innocence.  But  where  sev- 
eral are  prosecuted  together,  taken,  and  may  be  brought  to 
trial,  for  conspiracy,  and,  their  trial  being  severed,  one  only 
has  been  tried  and  found  guilty,  there  is  manifest  impropriety 
in  proceeding  to  judgment  against  him  before  the  trial  of  his 
codefendants.  The  verdict  against  him  would  raise  no  pre- 
sumption against  them,  and  their  acquittal  would  be  incon- 
sistent with  his  conviction,  and  should  operate  in  law  to  acquit 
him  also.  Judgment  against  him,  in  such  case,  would  not 
only  be  a  cruel  injustice,  but  an  absurdity,  which  the  law 
ought  not  to  sanction;  for  one  only  cannot  be  guilty  of  con- 
spiracy, and  judgment  against  one,  upon  acquittal  of  those 
charged  with  him,  would  be  not  only  a  wrong  to  the  person, 
but  a  blunder  in  law. 

If  this  judgment  were  now  to  be  affirmed,  and  the  code- 
fendants  of  the  plaintiff  in  error  should  hereafter  be  acquitted, 
both  the  court  below  and  this  court  would  be  app>arently  pow- 
erless to  relieve  him  against  the  wrong  of  the  judgment  He 
would  apparently  have  no  relief  except  by  pardon,  which  is 
always  discretionary.  Such  an  administration  of  the  crimi- 
nal law  would  be  essentially  dangerous,  and  inconsistent  with 
the  conclusive  presumption  of  verity  of  judgments.  This 
court  adopts  a  rule  more  just  and  humane  in  itself,  and  more 
in  accord  with  the  principles  underlying  all  judicial  adminis- 
tration. When  several  are  prosecuted  together  for  crime, 
which  one,  or  other  limited  number  only,  cannot  commit,  like 
conspiracy  or  riot,  and  are  taken  and  may  be  brought  to  trial, 
and  on  separate  trials  verdicts  go  against  a  number  incapable 
in  law  of  committing  the  crime,  judgment  against  those  found 
guilty  should  be  suspended  until  the  number  necessary  to  the 
crime  are  convicted.  Failing  that,  those  against  \idiom  ver- 
dicts have  been  found  should  be  discharged.    When  verdicts 
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iMre  found  against  the  number  neoessary  to  the  crime,  then 
judgment  should  go  against  them.  If  they  have  been  tried 
in  different  courts,  transcripts  of  so  much  of  the  record  as 
may  be  necessary  to  show  the  verdict  in  the  case  of  each  de- 
fendant should  be  transmitted  from  one  court  to  the  other. 

On  this  ground  the  judgment  here  must  be  reversed  as  pre- 
mature; but  the  verdict  will  stand  pending  the  prosecution  of 
the  other  defendants.  In  the  meantime  the  plaintiff  in  error 
should  be  held  in  custody,  or  under  recognizance  from  term 
to  term  of  the  court  below,  to  receive  judgment  on  the  verdict 

By  the  CouH.  — The  judgment  is  reversed,  and  the  record 
remanded  to  the  court  below  for  further  proceedings  in  accord- 
ance with  this  opinion. 


FowLB  vs.  ToB  State. 
Criminal  Law.    Evidence  in  larceny. 


..  On  trial  of  an  iiifonnati<»  for  stealing  lambs  kad  sheep,  the  owner  testi- 
fied thaton  a  certain  morning  he  missed  from  his  yard  animals  of  the 
number  and  character  described  in  the  information;  and  that  he  had 
driven  them  into  his  yard  the  night  before,  and  during  the  night  they 
were  taken  away.  Held,  that  upon  this  eyidence  (in  the  absence  of  any 
tending  to  show  consent),  the  jury  might  find  that  the  property  was 
taken  without  the  owner's  consent 

I.  There  was  further  evidence  that  proper^  like  that  described  in  the  fore- 
going testimony  was  found  in  defendant's  possession  a  few  hours  after 
the  taking;  that  defendant  had  been  in  the  yicinity  of  the owner*s  place 
about  the  time  of  the  taking;  and  that  he  told  persons  to  whom  he 
offered  to  sell  the  property,  that  he  bought  it  at  imblic  auction  in  a  cer- 
tain place;  and  persons  living  in  the  vicinity  of  that  place  testified  that 
there  had  been  no  auction  there.  No  evidence  was  offered  by  defendant 
to  account  for  his  possession  of  the  property.  Held,  that  the  evidence 
was  sufficient  to  sustain  a  conviction. 

EBKOB  to  the  Municipal  Court  of  Milwaukee  County. 
Information  for  larceny.    The  court  refused  to  instruct  the 
V0L.XLVII.— 35 
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jnrjy  at  defendant's  request,  to  return  a  verdict  in  his  favor. 
After  a  verdict  of  guilty,  a  motion  in  arrest  of  judgment,  on 
the  ground  that  the  verdict  was  not  supported  by  the  evidence, 
was  also  denied,  and  judgment  rendered  against  defendant, 
which  is  here  sought  to  be  reversed. 

James  Sickcox^  for  plaintiff  in  error. 

For  the  state,  there  was  a  brief  by  the  Attarney  Oeneralj 
and  oral  argument  by  H.  W.  Chynowethy  Assistant  Attorney 
General  They  contended,  1.  That  a  motion  in  arrest  of 
judgment  does  not  reach  defects  in  the  evidence,  but  only  mat- 
ters of  strict  record.  1  Bishop  Cr.  Proc,  llOS,  citing  4  Bin., 
2287;  1  Ld.  Raym.,  231;  1  Salk.,  77,  315;  1  Sid.,  65;  Com. 
Dig.,  ^^  Indictment,"  91,  21.  2.  That  the  evidence  here  was 
sufficient. 

CoLB,  J.  In  view  of  the  evidence  it  was  surely  not  error 
for  the  municipal  court  to  refuse  to  direct  the  jury  to  acquit 
the  defendant.  He  was  charged  in  the  information  with  feloni- 
ously stealing  and  carryiug  away  six  lambs  and  a  sheep,  on 
the  27th  day  of  September,  of  the  value,  etc.,  property  of 
William  McKay.  It  is  said  that  there  was  no  evidence  given  on 
the  trial  from  which  the  jury  would  be  warranted  in  finding 
that  the  property  was  ever  stolen.  The  owner,  McKay,  testi- 
fied that  he  missed  from  his  yard,  on  the  morning  of  Septem- 
ber 28,  1877,  six  lambs  and  a  wether,  of  the  description  given 
by  him.  He  was  sure  that  he  had  driven  them  into  his  yard 
the  night  before,  and  during  the  night  they  were  taken  away. 
It  seems  to  us  that  this  was  sufficient  proof  of  nonconsent  on 
the  part  of  the  owner  to  the  taking  and  carrying  away  of  the 
property. 

The  only  reasonable  inference  that  could  be  drawn  from  such 
testimony  is,  that  the  taking  and  carrying  away  was  against  the 
will  or  without  the  consent  of  the  owner.  In  2  Archbold's 
Crim.  Pr.  and  PI.,  p.  1196,  cited  by  the  learned  counsel  for 
the  defendant,  it  is  said:  ^'  It  is,  therefore,  a  very  usual  way  of 
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proving  a  larceny,  to  call  the  prosecutor,  or  other  person  in 
whose  possession  the  goods  were  at  the  time  thej  were  stolen, 
and  prove  when  he  last  saw  them  in  his  possession,  and  when 
he  missed  them;  then  to  call  some  person  who  can  prove  that 
they  were  in  the  possession  of  the  prisoner  very  shortly  after 
they  were  stolen.'^  This  is  precisely  what  was  done  in  this 
case.  The  owner  proved  his  possession  and  when  he  missed 
the  property.  If  he  was  to  be  believed,  it  was  actually  taken 
from  his  yard  in  the  night  time,  under  circumstances  which 
would  make  the  taking  larceny.  Property  answering  the 
description  of  that  taken  was  found  in  the  possession  of  the 
defendant  (who  had  been  in  the  vicinity  where  the  theft  was 
committed)  on  the  morning  of  the  28th,  in  Milwaukee.  From 
this  evidence  the  jury  might  well  have  found  that  a  larceny 
was  committed,  and  that  the  defendant  was  the  guilty  party. 
It  is  noticeable  that  the  defendant  did  not  attempt  to  account 
for  his  possession  of  the  property,  or  introduce  any  evidence 
calculated  to  rebut  the  presumption  of  larceny  which  would 
fairly  arise  from  the  facts  proven.  It  is  true,  witnesses  to 
whom  he  had  offered  to  sell  the  chattels  testified  that  the  de- 
fendant said  he  bought  the  lambs  and  wether  at  public  auc- 
tion. But  persons  living  in  the  vicinity  where  he  said  the 
auction  had  been  held,  testified  that  there  had  been  no  public 
auction  there. 

It  is  further  objected  that  there  was  no  sufficient  proof  pro- 
duced to  identify  the  property  in  the  possession  of  and  sold  by 
the  defendant  with  the  property  alleged  to  have  been  stolen. 
The  owner  described  the  lambs  taken  from  his  yard  as  being 
a  cross  between  Leicester  and  cots  wold — long-wooled  sheep; 
that  the  lambs  came  in  May;  that  the  wether  was  a  short- 
wooled,  between  Leicester  and  merino;  and  that  the  tails  of  all 
were  trimmed  close.  This  happened  precisely  to  correspond 
with  the  description  of  the  property  the  defendant  sold,  both 
as  respects  the  kind  and  number  of  lambs  and  sheep.  It 
seems  to  us  tliat  the  evidence  as  to  the  identity  of  the  chattels 
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was  ample  to  carrj  that  qnestion  to  the  jarj.  The  learned 
manicipal  jadge  charged  that  the  jurj  must  be  satisfied  be- 
yond a  reasonable  donbt  as  to  the  identity  of  the  property 
missed  by  McKay  with  that  found  in  the  possession  of  and 
sold  by  the  defendant  Indeed,  all  questions  of  fact  seem  to 
haye  been  fairly  submitted  upon  a  charge  to  which  no  excep- 
tions were  taken.  We  think  that  the  verdict  is  fully  war- 
ranted by  the  evidence,  and  that  the  judgment  of  the  munici- 
pal court  must  be  affirmed. 
£y  the  Court.  — Judgment  affirmed. 


Thk  State  vs.  Allison. 

CaucnfAL  Law.    When  case  may  he  reported  from  municipal  court, 

llie  statatos  of  this  state  do  not  aathorize  the  jadge  of  the  manidpal  oonri 
of  Milwaukee  ooantj  to  report  a  case  to  this  coort  for  the  determination 
of  questions  of  law  arising  therein,  where  the  defendant  has  been  prose- 
cuted and  tried  on  complaint,  as  in  cases  before  justices  of  the  peace, 
without  information  or  indictment. 

BEPOBTED  by  the  Judge  of  the  Municipal  Court  of 
Milwaukee  County. 

F.  C.  Winklerj  for  the  defendant. 

For  the  state,  there  was  a  brief  by  the  Attorney  Oeneral^ 
and  oral  argument  by  H.  W.  Ghynowethy  Assistant  Attorney 
General. 

Lto2(,  J>  a  complaint  was  made  to  the  municipal  court  of 
Milwaukee  county,  against  the  defendant,  charging  him  with 
assault  and  battery,  and  a  trial  was  had  in  that  court,  which 
resulted  in  a  verdict  of  guilty.  The  municipal  judge  there* 
upon  reported  the  case  for  the  opinion  of  this  court  on  cer- 
tain  questions  of  law  involved  therein. 
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We  are  to  determine  whether  the  statutes  authorise  the 
municipal  judge  to  report  a  case  to  this  court  where  the 
defendant  had  been  prosecuted  and  tried  on  complaint  (as  in 
cases  before  justices  of  the  peace),  without  information  or 
indictment 

The  anthoritj  to  report  a  case  to  this  court  is  given,  bj  the 
general  statute  on  that  subject,  to  the  circuit  judge  alone,  and 
is  confined  to  cases  tried  in  the  circuit  court.  R  8.,  sec. 
4721. 

Section  2500,  as  amended  by  section  2,  ch.  256,  Laws  of 
1879,  which  relates  to  the  municipal  court  of  Milwaukee 
county,  provides  that  ^^  the  general  provisions  of  law  which 
may  at  any  time  be  in  force  relative  to  circuit  courts,  and 
actions  and  proceedings  therein,  in  cases  of  crimes  and  mis- 
demeanors, shall  relate  also  to  said  municipal  court,  unless 
inapplicable.^^  The  authority  to  report  this  case,  if  it  exists, 
must  be  found  in  the  above  provision. 

The  statute  confers  upon  the  municipal  court  of  Milwaukee 
county  a  twofold  jurisdiction :  Firsty  a  concurrent  jurisdiction 
with  the  circuit  court  in  all  cases  of  crimes  and  misdemeanors 
arising  in  that  county,  and  exclusive  appellate  jurisdiction  of 
all  crimes  and  misdemeanors  tried  before  justices  of  the  peace 
therein.  Examinations,  recognizances  and  commitments  for 
trial  in  criminal  cases  arising  in  the  towns  of  that  county 
and  not  triable  before  justices  of  the  peace,  are  returnable  to 
the  municipal,  instead  of  the  circuit  court.  Section  1,  ch.  256, 
Laws  of  1879.  All  this  is  circuit  court  jurisdiction  proper. 
Second.  By  chapter  256,  supra^  read  in  connection  with  the 
procedure  act  of  1853,  mentioned  in  section  3,  such  municipal 
court  has  exclusive  jurisdiction  of  prosecutions  for  all  offenses 
committed  in  the  city  of  Milwaukee,  otherwise  cognizable 
by  justices  of  the  peace,  under  the  general  statutes  on  that 
subject  (R.  S.,  sec.  4789),  and  for  violations  of  ordinances,  rules 
and  regulations  of  that  city.  We  have  here  no  concern  with 
prosecutions  for  the  violation  of  ordinances;  but  the  criminal 
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jarisdiction  thus  conferred  by  the  statate  is  the  jarisdiction 
of  a  jastioe  of  the  peace,  and  nothing  more. 

This  case  belongs  to  the  latter  class.  In  its  inception  and 
progress  to  conviction  no  pesnliar  circuit  coart  powers  were 
exercised,  bnt  the  prosecution  was  instituted  as  it  would  have 
been  had  the  complaint  been  made  to  a  justice  of  the  peace; 
and  to  a  considerable  extent  the  procedure  in  the  municipal 
court  was  controlled  by  the  provisions  of  the  statute  giving 
jurisdiction  to  justices  of  the  peace  to  hear,  try  and  determine 
such  prosecutions.  For  example,  it  was  necessary  to  go  to 
that  act  to  ascertain  whether  the  defendant  might  lawfully  be 
prosecuted  summarily;  that  is,  without  formal  information. 
See  Jenkins  v.  Morning^  38  Wis.,  197;  Mathie  v.  Mclntosfi^ 
40  Wis.,  120. 

Moreover,  section  4  of  the  act  of  1879,  amendatory  of  sec- 
tion 2511,  R.  S.,  allows  cases  of  the  second  class  above 
mentioned,  in  certain  contingencies,  to  be  tried  before  any 
justice  of  the  peace  of  Milwaukee  county  who  may  be  desig- 
nated for  that  purpose  by* the  municipal  judge;  and  such 
trials  may  be  so  had  when  a  regular  term  of  the  municipal 
court,  presided  over  by  the  judge  thereof,  is  in  actual  session. 
This  fact  illustrates  the  broad  distinction  made  by  the  statute 
between  the  two  classes  of  cases. 

Keeping  in  mind  the  distinction  between  the  two  classes  of 
cases  over  which  the  municipal  court  has  jurisdiction,  we  can- 
not think  that  the  legislature  intended  to  place  the  latter  class 
in  all  respects  on  the  same  footing  as  the  former.  We  do  not 
think  that  the  act  of  1879  contemplates  that  the  authority 
given  by  statute  to  the  circuit  court  to  report  a  case  to  this 
court  should  be  extended  so  as  to  confer  that  authority  upon 
the  municipal  judge,  or  the  justice  of  the  peace  sitting  for 
him,  in  oases  of  summary  conviction  —  in  which  cases  the 
court  only  exercises  the  functions  of  a  justice's  court  In 
other  words,  we  think  section  3500,  R.  S.,  as  amended,  is  not 
applicable  to  such  a  case,  and  hence  not  within  the  provision 
of  section  2  of  the  act  of  1879  above  quoted. 
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Had  the  legialatare  intended  to  give  to  jnsticea  of  the  peace, 
,or  to  courts  exercising  the  ordinary  jurisdiction  of  justices  of 
the  peace,  the  power  to  report  cases  of  summary  convictions 
for  offenses,  and  to  impose  upon  this  court  the  onerous  duty 
of  determining  all  questions  of  law  which  might  be  presented 
in  such  reports,  it  is  fair  to  presume  that  the  statute  would 
have  expressed  such  intention  directly  and  unequivocally.  A 
doubtful  inference  is  not  sufficient  to  establish  a  change  in  the 
law  so  important  and  far-reaching. 

It  must  be  held,  therefore,  that  tlie  statute  confers  no 
authority  upon  the  municipal  judge  to  report  this  case  to  this 
court,  and  hence  that  we  have  no  jurisdiction  to  determine 
on  such  report  the  questi6ns  of  law  submitted  therein. 

Our  decision  goes  entirely  upon  the  construction  of  the 
statutes,  and  we  purposely  avoid  expressing  or  intimating  an 
opinion  upon  any  constitutional  question  which  may  be  raised 
upon  those  statutes,  or  which  would  arise  were  the  legislature 
to  enact  that  the  municipal  judge  might  report  a  case  of 
summary  conviction  to  this  court 

It  follows  that  this  court  cannot  entertain  the  report,  or 
make  any  order  in  the  case,  except  to  direct  the  clerk  to  remit 
to  the  court  below  the  record  of  that  court  sent  here  with  the 
report.    State  v.  Parish,  42  Wis.,  625. 

By  the  Court. — So  ordered. 


Klauber  and  another  vs.  Biooebstaff,  Garnishee. 

Bahks:  Covtbacts.    (1)  **Currene^  **  defied.    (2,  S)  Certifieaies  of  de- 
posit, when  negotiahle. 

1.  the  word  "*  currency,**  in  a  certificate  o£  deposit,  means  money,  including 
bank  notes  which,  though  not  an  ahsolnte  legal  tender,  are  issued  for 
eixculation  by  authority  of  law,  and  are  in  actual  and  gen(sral  drculation 
(at  the  locu9  in  quo)  at  par  with  eoin. 
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2.  A  certificate  of  depotit  piomiting  payment  to4)rder  of  a  certain  number 

of  dollars  '*  in  correnqr  **  is  negotiable.  [Ford  t.  MUehell,  15  Wis.,  S05; 
PlaU  V.  Bank,  17  id.,  223;  and  Undse^  9.  McClelland,  18  id.,  481, 
explained  and  criticised.] 

3.  Ch.  5,  Laws  of  186?,  is  also  construed  as  declaring  negotiable  all  notes  or 

certificates  of  deposit  payable  in  currency. 

APPEAL  from  the  Circait  Coart  for  Dane  Conntj. 

la  an  action  against  one  Slater  and  one  Ball^  plaintiffs^  on 
the  7th  of  December,  1878,  garnished  the  State  Bank  of  Madi- 
son, Wis.,  as  being  indebted  to  Slater  or  having  in  its  posses- 
sion personal  property  belonging  to  him.  The  garnishee 
denied  that  it  was  liable,  unless  it  were  by  reason  of  having 
issued  to  Slater  a  certificate  of  deposit  as  follows:  ^^$1000, 
Madison,  Wis.,  Nov.  19, 1878.  D.  S.  Slater,  Esq.,  has  depos- 
ited in  the  State  Bank  one  thousand  dollars,  payable  to  himself 
in  currency  on  the  return  of  this  certificate.  [Signed  by  the 
cashier.]''  It  farther  answered  thai  it  was  advised  and  be- 
lieved that  said  instrument  was  a  negotiable  security;  and  that 
ArthiMf  Biggerataffj  residing  in  Edina,  Mo.,  claimed  of  said 
State  Bank  the  indebtedness  represented  by  such  certificate 
of  deposit;  and  it  prayed  that  said  Biggerstaff  might  be  inter- 
pleaded in  said  action,  and  that  the  State  Bank,  on  depositing 
with  the  clerk  of  the  court  the  $1000  due  on  the  certificate, 
might  be  discharged  from  liability  either  to  plaintiff  or  to 
Biggerstaff.  Accordingly,  by  order  of  the  court,  Biggerstaff 
was  substituted  for  the  State  Bank  as  defendant;  and  he 
answered  that  he  was  the  lawful  owner  and  holder  of  said  cer- 
tificate of  deposit;  that  on  the  5th  of  December,  1878,  he  pur- 
chased and  took  an  indorsement  thereof  from  Slater,  in  good 
faith,  for  a  valuable  consideration,  and  before  any  dishonor 
thereof;  that  under  the  laws  of  Wisconsin  it  was  negotiable, 
and  neither  it  nor  the  money  due  thereon  was  subject  to  the 
garnishment  proceedings;  and  that  the  words  ^^  in  currency," 
used  in  said  certificate,  signified,  and  were  used  to  signify, 
money. 
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On  trial  of  the  issue  in  garnishment,  the  circuit  conrt  fonnd 
as  facts,  among  other  things,  that  the  $1000  deposited  by 
Slater  in  the  State  Bank  was  in  currency;  that  Slater  con- 
tinued to  own  the  certificate  until  December  21, 1878,  when 
he  sold  and  indorsed  it  to  BiggevBtaff;  and  that  plaintiffs  had 
recovered  in  the  principal  action  against  Slater  and  Ball.  As 
matter  of  law,  the  court  held  that  the  certificate  was  not  nego- 
tiable, and  the  fund  was  liable  to  garnishment.  Judgment 
was  accordingly  rendered  against  the  garnishee  for  the  amount 
of  the  judgment  in  the  principal  action,  and  the  costs  of  the 
garnishee  proceedings  (the  aggregate  of  which  was  less  than 
$1000);  and  the  clerk  was  ordered  therein  to  pay  plaintiffs  the 
amount  out  of  the  fund  in  his  hands. 

From  this  judgment  the  garnishee  appealed. 

F.  J.  Lamhy  for  the  appellant,  contended,  among  other  things, 
that  the  statute  passed  aiter  the  former  decisions  of  this  court 
in  regard  to  certificates  of  deposit  payable  in  currency  or  cur- 
rent funds,  viz.,  ch.  6  of  1868,  was  intended  to  declare  instru- 
ments of  this  character  negotiable,  in  accordance  with  the 
suggestion  made  to  the  legislature  by  this  court  in'  PlaU  v. 
Savk  Co.  Bankj  17  Wis.,  226.  Certificates  of  deposit  payable 
in  money  were  already  negotiable  (Lindeeyv.  McClelland j  18 
Wis.,  484,  and  cases  there  cited);  and  the  change  of  the  stat- 
ute must  have  been  made  for  the  purpose  here  suggested,  or 
it  was  wholly  nugatory.  A  statute  ought  to  be  so  construed 
that,  if  possible,  no  sentence,  clause  or  word  shall  be  super- 
fluous, void  or  insignificant  Harrington  v.  Smithy  28  Wis., 
67,  and  authorities  there  cited.  In  this  connection  counsel 
suggested  that  the  word  ^^  money  "  is  often  used,  and  was 
probably  used  in  the  statute,  as  including  bank  notes  current  in 
ordinary  payments,  as  cash.  Burr.  Law  Die  and  App.  Encyc., 
sub  verbo;  Mann  v.  Mamij  1  Johns.  Ch.,  231,  236--7.  Coun- 
sel further  stated  that  sec  1,  ch.  60,  R  &  1858  (see.  1,  ch.  44, 
R  S.  1849),  was  taken  bodily  from  the  R  S.  of  New  York  of 
1829  (sea  1,  tit  2,  ch.  4,  part  2-vol.  1,  p.  768),  and  was  identi- 
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cal  with  laws  in  force  in  New  York  in  1812  and  1821  (see 
brief  of  counsel  in  iCeith  v.  JoneSj  9  Johns.,  120);  and  that,  by 
decisions  made  in  New  York  in  the  years  last  mentioned,  it 
was  held  that  promissory  notes  payable  in  ^^  York  state  bills," 
or  in  "  bank  notes  current  in  the  city  of  New  York,^  were 
negotiable.  Keith  v.  JoneSj  supra;  Judah  v.  Earrisj  19 
Johns.,  144.  See  also  Pardee  v.  Fishy  60  N.  Y.,  265;  Frank 
V.  WesseUy  64  id.,  155;  £hle  v.  Chittenango  Banky  24  id.,  548. 
These  facts  seem  not  to  have  been  brought  to  the  attention  of 
this  court  at  the  time  of  its  former  decisions  upon  the  nego- 
tiability of  paper  payable  in  currency. 

For  the  respondents,  there  was  a  brief  by  Gregory  dk  Pinneyy 
and  oral  argument  by  J.  C.  Gregory.  They  argued,  among 
other  things,  1.  That  the  rule,  with  few  exceptions,  has  always 
been,  tliat  bills  of  exchange  or  certificates  of  deposit  payable  in 
^  currency  "  or  in  "  current  funds  "  are  not  negotiable  (Parsons 
on  N.  &  B.,  45-7;  Edw.  on  iBills,  134-5);  and  that  this  court 
has  so  decided  in  three  several  cases.  The  ground  of  those 
decisions  was,  that  such  paper  is  not  payable  in  money.  Ford 
V.  Mitchelly  15  Wis.,  805  (1862);  PlaUv.  Sauk  Co.  Bankyll 
id.,  223  (1863);  Zindsey  v.  McClcllandy  18  id.,  481  (1864). 
2.  That  ch.  5,  Laws  of  1868,  declares  negotiable  only  such 
notes,  etc.,  as  are  payable  in  money.  Probably  this  amenda- 
tory act  of  1868  was  aimed  at  O^Ifeill  v.  Bradfordy  1  Pin., 
390,  where  it  was  held  that  a  ^^  certificate  of  deposit  was  neither 
a  bill  of  exchange  nor  a  promissory  note,  and  was  not  negotia- 
ble." Counsel  further  contended  that  the  word  ^^  as  "  in  the 
phrase  ^<  any  sum  of  money  as  therein  mentioned,"  was  en- 
tirely insignificant;  that  the  bill  as  originally  introduced  read, 
^^  any  sum  of  money  in  coin  or  currency  as  therein  mentioned; " 
that  it  was  amended  by  striking  out  tlie  words  ^  in  coin  or  cur- 
rency;" and  that  the  failure  to  strike  out  the  word  ^^as  "  was 
a  mere  oversight 

Etan,  C.  J.    The  controlling  question  in  this  case  is,  whether 
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the  oertificate  of  deposit  stated  in  the  proceedings  is  nego- 
tiable. 

<^  A  promissory  note  maj  be  defined  to  be  a  written  engage* 
ment  by  one  person  to  pay  another  person  therein  named, 
absolutely  and  unconditionally,  a  certain  sum  of  money  at  a 
time  specified  therein."  Story  on  Prom.  Notes,  §  1.  The 
ordinary  form  of  a  certificate  of  deposit  of  money  falls  pre- 
cisely within  the  definition,  and  it  seems  strange  that  there 
ever  was  a  doubt  that  it  was  in  law  a  negotiable  promissory 
note.  (yNeiU  v,  Bradfordj  1  Pin.,  390,  and  cases  there  cited. 
Such  doubt,  however,  may  now  be  considered  at  rest  KUgare 
V.  BuJMey^  14  Conn.,  362;  Bank  v.  M&rriU^  2  Hill,  296; 
MUler  V.  Au9teny  13  How.,  218. 

The  learned  counsel  for  the  respondents  concedes  this;  but 
he  takes  the  position  that  the  certificate  of  deposit  in  question 
is  not  a  promissory  note,  because  it  is  not  payable  in  money. 
It  is  for  so  many  dollars,  payable  in  currency;  and  the  learned 
counsel  contends  that  the  word  currency  does  not  express  or 
imply  money.  It  must  be  conceded  that  the  cases  in  this  court 
(Ford  V.  Mitchell,  15  Wis.,  305;  Piatt  v.  Bank,  17  Wis.,  223; 
and  Lindsey  v.  McClelland,  18  Wis.,  481),  which  he  cites  in 
support  of  his  position,  lend  strong  sanction  to  it. 

ITiese  cases  were  decided,  respectively,  in  1862,  1863,  and 
1864,  when  the  paper  money,  circulating  in  the  state  de  facto, 
was  of  a  very  heterogeneous  character.  How  much  influence 
this  fact  had  on  those  decisions,  or  on  similar  decisions  else- 
where, it  is  impossible  to  say.  It  is,  perhaps,  not  altogether 
an  uncommon  infirmity  of  judicial  rules,  that  they  are  made 
in  view  of  exceptional  conditions  of  things  presently  existing. 
Passing  evils  or  exigencies  should  have  little  weight  in  gen- 
eral rules  of  decision.  Judicial  rules  ought  properly  to  be 
based  upon  the  general  condition  of  society,  and  to  be  broad 
enough  to  meet  occasional  derangements  incident  to  it 

In  Ford  V.  Mitchell  the  certificate  of  deposit  was  payable 
in  "  currency,'*  and  protested  for  nonpayment.    It  had  been 
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recoived  by  the  plaintiff  upon  a  sale  made  by  him  to  the 
defendant  A  majority  of  the  court  concurred  in  the  judgment, 
on  the  ground  that  the  jdaintiff  might  recover  for  the  original 
consideration.  So  Dixoif,  C.  J.,  who  delivered  the  principal 
opinion,  holds.  But  his  opinion  also  holds  that  the  defendant 
was  liable  as  a  guarantor  by  force  of  his  indorsement  of  paper 
not  negotiable.  Paine  and  Cole,  JJ.,  decline  to  express  any 
opinion  on  the  latter  point. 

In  PlaU  V.  Bank  the  certificate  of  deposit  was  payable  in 
"current  funds."  The  chief  justice  delivered  the  opinion  of 
the  court,  stating  that  such  paper  had  been  held  not  to  be 
negotiable  in  JFord  v.  MUchdl^  and  that  the  cases  were  not 
distinguishable;  adding  that  the  rule  is  sustained  by  an  almost 
unbroken  current  of  authority.  In  this  the  learned  chief 
justice  was  not,  perhaps,  quite  as  accurate  as  usual;  and  he 
was  manifestly  mistaken  in  his  statement  of  Ford  v.  MUokelL 
Though  the  decision  appears  to  have  been  unanimous,  it  plainly 
proceeded  somewhat  upon  a  mistake. 

In  Lindney  v.  MeClellcknd  the  certificate  of  deposit  was 
payable  in  "  current  funds,"  and  was  protested  for  nonpay- 
ment. The  opinion  of  the  court  is  delivered  by  If  r.  Justice 
Cole,  who  not  unnaturally  falls  again  into  the  mistake  that  the 
court  (in  Ford  v.  Mitchell)  had  held  that  the  words  "  payable 
in  current  funds"  rendered  the  instrument  not  negotiable. 
PlaU  V.  Bank  is  not  cited.  The  opinion  states  that  the  cer- 
tificate "  is  not  payable  in  money,  or  what  the  court  is  bound 
to  consider  equivalent  to  money."  The  opinion  then  proceeds 
to  show  that  if  the  certificate  had  been  negotiable,  it  had  been 
protested  so  as  to  hold  the  defendant  as  indorser;  and  furrier 
that  it  had  not  been  received  in  payment,  implying  that  the 
plaintiff  might  recover  on  the  original  consideration. 

It  is  thus  seen  that  PlaU  v.  Bank  is  perhaps  the  only  case 
in  this  court  positively  adjudging  that  an  instrument  payable 
in  cwrrerU  funds  is  not  negotiable,  and  that  there  is  no  case 
so  holding  of  an  instrument  payable  in  currency.  Prima  fade 
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there  miglit  seem  to  be  little  difference  in  the  two  terms;  but 
the  opinion  of  the  court  in  Pl<Ui  v.  Bank  gives  a  conatrnction 
to  the  term  current funday  which  the  term  cwrrenoy  could  not 
properly  bear.  '^  It  was  suggested  at  the  bar  that  the  certifi- 
cates might  be  deemed  payable  in  the  treasury  notes  of  the 
United  States,  and  therefore  negotiable,  since  the  law  of  con- 
gress declares  such  notes  to  be  equivalent  to  gold  and  silver 
coin  in  payment  and  tender  for  debts.  Sut  the  words  '  cur- 
rent funds '  cannot  be  so  construed.  They  were  undoubtedly 
intended  to  include  all  funds  bankable  in  this  state,  and  any 
such  funds  would  answer  the  description  and  satisfy  the  con* 
tract  A  tender  in  any  of  the  notes  of  the  banks  of  this  state 
passing  as  currency  would  have  discharged  the  obligation." 

With  such  a  construction  of  the  term  used,  the  instrument 
was  not  payable  in  money,  and  therefore  not  negotiable.  So 
are  nearly  all  of  the  autliorities  on  paper  positively  pajrable 
in  specific  kinds  of  bank-notes,  or  in  bank-notes  generally, 
because  not  necessarily  money. 

The  true  and  only  test  in  this  respect  of  the  question 
whether  an  instrument  be  negotiable  under  the  statute  of 
Anne,  is  always  whether  it  is  payable  in  money. 

Money  is  a  generic  and  comprehensive  term.  It  is  not  a 
synonym  of  coin.  It  includes  coin,  but  is  not  confined  to  it 
It  includes  whatever  is  lawfully  and  actually  current  in  buy- 
ing and  selling,  of  the  value  and  as  the  equivalent  of  coin. 
By  universal  consent,  under  the  sanction  of  all  courts  every- 
where, or  almost  everywhere,  bank-notes  lawfully  issued,  actu- 
ally current  at  par  in  lieu  of  coin,  are  money.  The  common 
term,  paper  money,  is  in  a  legal  sense  quite  as  accurate  as  the 
term,  coined  money. 

The  question  whether  bank-notes  are  money  or  only  choBes 
in  aotiony  was  directly  involved  in  Miller  v.  JSaoe^  1  Burr., 
453. 

^The  whole  fallacy  of  the  ailment,''  says  Lord  Maks- 
FiBLD,  in  delivering  the  unanimous  opinion  of  the  court. 
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^^  tarns  npon  comparing  bank-notes  to  what  they  do  not  resem- 
ble and  what  they  ought  not  to  be  compared  to,  viz.,  to  goods, 
or  to  secnrities,  or  documents  for  debts. 

"  Now  they  are  not  goods,  not  secnrities,  nor  documents  for 
debts,  nor  are  so  esteemed;  but  are  treated  as  money ^  as  caehy 
in  the  ordinary  course  and  transaction  of  business,  by  tlie 
general  consent  of  mankind,  which  gives  them  the  credit  and 
currency  of  money  to  all  intents  and  purposes.  They  are  as 
much  money  as  guineas  themselves  are,  or  any  other  otirrerU 
coin  that  is  used  in  common  payments  as  money  or  cash. 

^They  pass  by  a  will  which  bequeaths  all  the  testator's 
money  or  cash,  and  are  never  considered  as  securities  for 
money,  but  as  money  itself.  Upon  Lord  Ailesbnry's  will, 
£900  in  bank-notes  was  considered  as  cash.  On  payment  of 
them,  whenever  a  receipt  is  required,  the  receipts  are  always 
given  as  for  money,  not  as  for  securities  or  notes. 

^^  So,  on  bankruptcies,  they  cannot  be  followed  as  identical 
and  distinguishable  from  money,  but  are  always  considered 
as  money  or  cash. 

*<  It  is  a  pity  that  reporters  sometimes  catch  at  quaint  ex- 
pressions that  may  happen  to  be  dropped  at  the  bar  or  bench, 
and  mistake  their  meaning.  It  has  been  quuntly  said  ^that 
the  reason  why  money  cannot  be  followed  is  because  it  has  no 
ear-mark; '  but  this  is  not  true.  The  true  reason  is,  upon 
account  of  the  currency  of  it  it  cannot  be  recovered  after  it 
has  passed  in  currency.  So,  in  case  of  money  stolen,  the  true 
owner  cannot  recover  it  after  it  has  been  paid  away  fairly  and 
honestly  npon  a  valuable  and  honajide  consideration;  but 
before  money  has  passed  in  currency^  an  action  may  be 
brought  for  the  money  itself.    .    .    . 

*<  Apply  this  to  the  case  of  a  bank-note:  an  action  may  lie 
against  the  finder,  it  is  true  (and  it  is  not  at  all  denied)^  but 
not  after  it  has  been  paid  away  in  currency.  And  this  point 
has  been  determined,  even  in  the  infancy  of  bank-notes;  for 
1  Salk.,  126,  M.  10,  W.  8,  at  nieipriue^  is  in  point    •    .    . 
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*^  Another  case  cited  was  a  loose  note  in  1  Ld.  Baym.,  738, 
ruled  by  Ld.  Ch.  J.  Holt,  at  Guildhall,  in  1698,  which  proves 
nothing  for  the  defendant's  side  of  the  question;  but  it  is 
exactly  agreeable  to  what  is  laid  down  by  my  Ld.  Ch.  J.  Holt 
in  the  case  I  have  just  mentioned.  The  action  did  not  lie 
against  the  assignee  of  the  bank-bill,  because  he  had  it  for  a 
valuable  consideration. 

^In  that  case  he  had  it  from  the  person  who  found  it;  but 
the  action  did  not  lie  against  him,  because  he  took  it  in  the 
course  of  currencpj  and  therefore  it  could  not  be  followed  in 
his  hands.  It  never  shall  be  followed  into  the  hands  of  a  per- 
son who,  bona  fide^  took  it  in  the  course  of  ourrenctfj  and  in 
the  way  of  his  business. 

^  A  bank-note  is  constantly  and  universally,  both  at  home 
and  abroad,  treated  as  money — as  cash ;  and  paid  and  received 
as  cash;  and  it  is  necessary  for  the  pupposes  of  commerce  that 
their  cu7Tency  should  be  established  and  secured.'' 

.This  case  was  approved  or  followed  in  Clarke  v.  Shee^  Oow- 
per,  197;  Lowndes  v.  Anderson^  13  East,  180;  Solomons  v. 
The  Bank,  id.,  136;  Wright  v.  Reed,  3  D.  &  K,  664;  Catnidge 
V.  AUenbt/j  6  B.  &  C,  373;  De  la  Chaumeite  v.  The  Bank,  9 
B.  &  C,  208;  Snow  v.  Peacock,  3  Bing.,  406;  Strange  v. 
Wigney,  6  Bing.,  667,  and  other  cases.  And  the  opinion  of 
Lord  Maksfield  goes  far  to  make  the  word  "currency" 
equivalent  to  tlie  word  "  money." 

It  has  also  been  very  generally  followed  in  this  country.  In 
Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheat.,  333,  Mr.  Jus- 
tioe  Stobt,  in  delivering  the  opinion  of  the  court,  says :  "  Bank- 
notes constitute  apart  of  the  common  (wrr^noy  of  the  country, 
and  ordinarily  pass  as  money.  When  they  are  received  as 
payment,  the  receipt  is  always  given  for  them  as  money. 
They  are  a  good  tender  as  money,  unless  specially  objected  to; 
and,  as  Lord  Maksfield  observed  in  Miller  v.  Race,  1  Burr. 
Eep.,  467,  they  are  not,  like  bills  of  exchange,  considered  as 
mere  securities  or  documents  for  debts." 
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Here  ia  a  distinction,  recognized  in  many  of  the  cases,  be- 
tween currency  which  is  money  and  currency  which  is  I^;al 
tender.  To  be  money,  part  of  the  circulating  medium,  It  is 
not  essential  that  currency  should  be  l^al  tender  against  the 
wishes  of  the  person  to  whom  it  is  tendered.  Even  coined 
money  is  not,  under  all  circumstances,  legal  tender.  Sears  v. 
Dewing,  14  Allen,  413;  Mather  v.  Kinike,  61  Pa.  St.,  425. 

But  paper  currency,  bank-notes  which  are  current  de  jure 
etde  facto,  are  legal  tender  unless  specially  objected  to  at  the 
time  of  tender,  for  the  reason  that  they  tire  money,  though 
not  absolutely  legal  tender.  With  some  exceptions  this  doc- 
trine is  general  in  this  country.  Thomjpson  v.  Biggs,  5 
Wall., 663;  Vea2ieBankv.Fenno,%yf9\\.,bZ^\  Hepburn,  v. 
Griswoldy  id.,  603;  Legal  Tender  Casee,  12  Wall.,  467; 
Young  v.  Adams,  6  Mass.,  182;  Snow  v.  Ferry,  9  Pick.,  539; 
Woodv.  Bvllens,  6  Allen,  616;  Bush  v.  Baldrey,  11  Allen, 
367;  Moody  v.  Mahurin,  4  N.  H.,  296;  Cummings  v.  Put- 
nam, 19  N.  H.,  669;  Brown  v.  Simons,  44  N.  H.,  475; 
FrothingKam  v.  Morse,  46  N.  H.,  646;  Keith  v.  Jones, 

9  Johns.,  120;  Judah  v.  Harris,  19  Johns.,  144;  Leiber 
V.  Goodrich,  6  Cow.,  186;  Pardee  v.  Fish,  60  N.  Y., 
265;  Frank  v.  Wessels,  64  N.  Y.,  156;  Mann  v.  Mann, 
1  Johns.  Ch.,  231;  Bayard  v.  Shunk,  1  W.  &  S.,  92;  Legal 
Tender  Cases,  62  Pa.  St,  9;  Buchegger  v.  ShuUz,  13  Mich., 
420;  Williams  v.  Borer,  7  Mo.,  656;  Seawell  v.  Henry ^  6 
Ala.,  226;  Ball  v.  Stanley,  6  Yerger,  199;  Cooley  v.  Weeks, 

10  Yerger,  141;  Jfoe  v.  Hodges,  3  Humph.,  162.  Several  of 
these  cases  will  be  found  to  hold  that  while  gold  and  silver 
were  at  a  high  premium  above  paper,  and  not  circulated  as 
money,  coin  was  not  to  be  considered  as  currency  but  as  a 
commodity;  that  the  whole  currency  of  the  country  then  con- 
sisted of  pi4[>er  money,  circulation  at  par  being  an  essential 
quality  of  currency. 

In  fact  almost  all  civilized  countries,  including  this  country, 
have  a  mixed  circulation  of  coin  and  bank-notes.    These  oon- 
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stitnte  ihe  currency  of  the  coantiy — its  money;  and  the  gen- 
eral term,  currency,  includes  both.  Oarrency,  therefore,  means 
mon^y  —  coined  money  and  paper  money  equally.  But  it 
means  money  only;  and  the  only  practical  distinction  between 
paper  money  and  coined  money,  as  currency,  is  that  coined 
money  must  generally  be  received,  paper  money  may  generally 
be  specially  refused,  in  payment  of  debt;  but  a  payment  in 
either  is  equally  made  in  money — equally  good.  The  confu- 
sion in  the  cases  appears  to  have  arisen  for  want  of  proper  dis- 
tinction between  money  which  is  current  and  money  which  is 
legal  tender.  The  property  of  being  legal  tender  is  not  nec- 
essarily inherent  in  money;  it  generally  belongs  no  more  to 
inferior  coin  than  to  paper  money. 

In  the  use  of  the  term,  currency  does  not  necessarily  include 
all  bank-notes  in  actual  circulation;  for  all  bank-notes  are  not 
necessarily  money.  In  this  use  of  the  term,  currency  includes 
only  such  bank-notes  as  are  current  de  jtire  et  de  facto  at  the 
locus  in  quo;  that  is,  bank-notes  which  are  issued  for  circula- 
tion by  authority  of  law,  and  are  in  actual  and  general  circu- 
lation at  par  with  coin,  as  a  substitute  for  coin,  interchangeable 
with  coin;  bank-notes  which  actually  represent  dollars  and 
cents,  and  are  paid  and  received  for  dollars  and  cents  at  their 
legal  standard  value.  Whatever  is  at  a  discount  —  that  is, 
whatever  represents  less  than  the  standard  value  of  coined 
dollars  and  cents  at  par — does  not  properly  represent  dollars 
and  cents,  and  is  not  money;  is  not  properly  included  in  the 
word  currency.  In  this  sense,  national  bank-notes,  which  are- 
not  legal  tender,  are  now  as  much  currency  as  treasury  notes, 
which  are  legal  tender. 

This  construction  of  the  term,  currency,  might,  perhaps, 
properly  be  extended  to  the  term,  current  funds.  It  must  ex- 
tend to  the  latter  term  whenever  it  is  used  in  the  legal  sense 
of  money.  Bankers  and  money-dealers  cannot,  by  choice  or 
use  of  terms,  give  the  character  and  attributes  of  money  to 
anything  not  money — to  anything  of  less  value  than  money. 
Vol.  XLVIL— 36 
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The  legislatare  has  doubtless  power  to  make  negotiable 
piaper  other  than  for  the  payment  of  money  (Price  v.  Ina.  Co.^ 
43  Wis.,  267);  bat  where  a  statute  is  plainly  intended  t&  ap- 
ply to  money,  every  term  used  to  indicate  money,  not  com- 
modities, must  be  hel4^to  signify  money  in  tlie  sense  in  which 
that  term  is  here  used. 

The  certificate  of  deposit  in  this  case  calls  for  so  many  dol- 
lars; that  is  to  say,  for  so  much  money.  It  makes  them  pay- 
able in  currency,  which  also  means  money.  It  could  be  paid 
only  in  money.  It  was,  therefore,  clearly  negotiable  under  the 
statute  of  Anne.  Whether  the  holder  could  claim  its  payment 
in  legal  tender  is  a  different  question,  not  in  this  case,  and  not 
pass^  upon. 

So  far,  the  question  has  been  considered  under  the  law  as 
it  stood  when  Ford  v.  MitcheUj  Piatt  v.  Bank  and  Lindsey 
V.  McClelland  were  decided;  and,  in  upholding  the  negotiable 
quality  of  the  certificate  of  deposit  in  this  case,  it  has  not  been 
found  necessary  expressly  to  overrule  any  of  those  cases; 
hardly  any  of  the  language  used  in  the  opinions  given  upon 
them.  But,  before  the  certificate  of  deposit  here  was  made, 
chapter  5  of  1868  had  amended  the  statute  governing  such 
paper.  The  amendment  makes  the  section  embrace  certificates 
of  deposit,  which  was  quite  unnecessary,  because  this  court 
had  held  four  years  before  that  such  an  instrument  payable  in 
money  is  negotiable.  Lmdsey  v.  McClelland,  supra.  The 
effective  part  of  the  amendment  was  the  insertion  of  the  word 
as  between  the  words  any  sum  of  money,  and  the  words 
therein  mentioned,  so  as  to  make  the  section  declaring  instru- 
ments negotiable  to  read,  ^<  whereby  he  shall  promise  to  pay 
to  any  person  or  order,  or  unto  the  bearer,  any  sum  of  money, 
as  therein  mentioned,"  instead  of  ^^  any  sum  of  money  therein 
mentioned,"  etc  The  littleness  of  the  word  introduced  by 
the  amendment  was  learnedly  scoffed  at  by  counsel,  forgetting 
that  little  words  as  often  control  meaning  as  big  ones  —  per- 
haps oftener;  and  that  the  rule  of  construction,  to  give  effect, 
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if  possible,  to  every  word  in  a  statate,  applies  a  fortiori  to  a 
word  introduced  by  amendment  As  the  words  therein  meiu 
tioned  stood  in  the  original  section,  they  merely  applied  to 
the  sum  of  money  itself.  As  controlled  by  the  woidintro-. 
dnced  by  the  amendment,  they  mean  the  sum  of  money  cls  it 
is  therein  mentioned.  That  cannot  mean  the  terms  or  condi- 
tions of  payment,  as  both  the  original  and  the  amended  section 
declare  that  the  money  shall  be  due  and  payable  as  therein 
expressed,  and  the  words  as  therein  mentioned^  in  the  amended 
eection,  appear  susceptible  of  no  construction  except  the  kind 
of  money  therein  mentioned. 

The  learned  counsel  for  the  respondent  was  at  the  pains  of 
showing  diat  the  amended  section,  as  introduced  in  the  l^is- 
lature,  read  any  sum  of  money,  in  coin  or  currency^  as  therein 
mentioned;  and  that  the  words,  in  coin  or  currency,  were 
stricken  out  before  the  passage  of  the  section.  And  he  argued 
with  great  force  that  the  legislature  had  refused  to  make  nego- 
tiable paper  payable  in  currency.  But  the  argument  would 
apply  as  well  to  coin.  It  is  impossible  now  to  say  why  the 
words  were  stricken  out  It  may  have  been  because  they  were 
considered  unnecessary,  as  this  court  considers  them,  to  the 
purpose  of  the  section.  It  may  have  been,  as  was  suggested 
from  the  bench  during  the  argument,  because  the  legislature 
feared  that  the  words  might  restrict  the  negotiability  of  instru- 
ments to  such  as  should  be  expressly  payable  either  in  coin  or 
in  currency.  Certainly  the  meaning  of  the  section  is  broader 
without  the  words  than  it  would  have  been  with  them.  As  it 
is,  it  extends  negotiability  to  all  instruments  payable  in  money, 
without  reference  to  the  kind  of  money;  unless  the  kind  be 
mentioned  in  the  instrument  itself.  In  PUUt  v.  Bank^  Judge 
DixoN  had  said:  ^'  If  the  legislature  deem  it  expedient  to  de- 
clare such  instruments  negotiable,  they  have  the  undoubted 
power  to  do  so.''  Perhaps  the  amendment  was  in  answer  to 
that  suggestion,  and  was  intended  to  overrule  Ford  v.  Mitchell^ 
Piatt  V.  Bank  and  Lindeey  v.  McClelland.    It  was  certainly 
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intended  to  change  the  statate,  and  perhaps  did  change  it  as 
now  indicated. 

The  amendment  has  no  farther  effect  on  this  decision  than 
to  relieve  the  court  of  the  responsibility,  and  'lay  it  on  the 
legislature;  for  the  amended  section  in  effect  declares  the  law 
to  be  what  this  court  declares  it  was  without  the  amendment. 

The  negotiability  of  certificates  of  deposit  is  of  vast  import- 
ance in  commerce.  Their  want  of  negotiability  upon  slight 
grounds  would  go  largely  to  prevent  their  usefulness  in  the 
course  of  business;  and  this  court  considers  it  far  wiser  to 
hold  them  payable  in  money,  when  the  terms  used  will  admit 
of  that  construction,  than  to  hold  them  not  to  be  negotiable 
on  the  ground  of  the  particular  terms  used. 

By  the  Cov/rt. — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  court  below  with  directions  to  render  judg- 
ment for  the  garnishee,  the  appellant  here. 


Elauber,  Assignee,  vs.  Chablton. 
VOLUKTART  AssiONiCENTS /oT  tA^  &en</?/  cf  credUoTs:  Sureties. 

I.  Under  the  statutes  of  this  state  relating  to  yolnntary  assignments  for  the 
benefit  of  creditors,  sureties  upon  the  assignee's  bond  ore  not  responsible 
or  sy/^gicient  unless  they  are  freeholders  in  this  state. 

!.  If  the  proof  made  by  the  sureties,  puix>ortbg  to  be  made  under  oath,  at 
the  time  of  the  taking  of  the  bond,  shows  that  they  were  sufficient, 
within  the  meaning  of  the  statute,  and  the  proper  officer  approved  of 
them,  the  assignment  cannot  be  avoided  by  contradicting  the  affldarits 
of  the  sureties,  nor  by  proof  fhat  the  oath  was  not  in  £ict  administered, 
unless  it  be  shown  that  the  assignment  was  made  for  the  purpose  of  hin- 
dering, delaying  or  defrauding  creditors. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  case  is  thus  stated  by  Mr.  Justice  Tatlob: 

"  This  is  an  action  of  replevin.   The  plaintifl  claims  the  prop- 
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ertj  as  the  assignee  of  Bernard  Kohner,  by  virtne  of  an 
assignment  made  under  the  provisions  of  chapter  63,  H.  S. 
1858,  as  amended  by  chapter  64,  Laws  of  1858.  The  defend* 
ant,  as  sheriff  of  Bane  county,  claims  the  goods  by  virtue  of 
a  levy  thereon  made  by  him  upon  two  executions  issued  out 
of  the  circuit  court  of  said  county  upon  two  judgments  ren- 
dered in  favor  of  the  plaintiff  in  two  separate  actions  against 
said  Bernard  Kohner.  The  assignment  was  executed  and 
delivered,  and  the  assignee  took  possession  of  the  goods,  before 
the  executions  were  levied.  The  sheriff  having  taken  posses- 
sion  of  the  goods  by  virtue  of  his  levy,  the  assignee  brought 
this  action  of  replevin  to  recover  the  possession  thereof. 

'^This  case  has  been  in  this  court  before  upon  an  appeal  by 
the  present  defendant;  and  upon  that  appeal  this  court  held 
that  the  bond  given  by  the  assignee  was  sufficient  in  form, 
and  the  assignment  was  not  void  on  account  of  any  insuffi- 
ciency  in  the  form  of  the  bond  itself.  See  Klavher  v.  Charl- 
tortj  45  Wis.,  600. 

'^  Upon  a  retrial  of  the  case  the  plaintiff  had  judgment  in  the 
court  below;  and  the  defendant  appeals  and  alleges  as  error 
that  the  court  below  excluded  evidence  offered  on  his  part  for 
the  purpose  of  showing  that  Thuringer,  one  of  the  sureties 
on  the  bond  of  the  assignee,  was  not  ^a  freeholder  of  this 
state.' 

''  The  evidence  on  the  part  of  the  plaintiff  showed  that  abend 
sufficient  in  form,  as  this  court  held  upon  the  former  appeal, 
had  been  given  by  the  respondent  upon  the  assignment  of  the 
property  to  him;  and  that  Thuringer  and  Samuel  Klauber, 
the  sureties  to  such  bond,  had  each  made  the  following  affi- 
davit: 
^^^  State  of  Wisconsin^  County  of  Dane  —  88.: 

"  *  [Name  of  surety],  one  of  the  sureties  of  the  foregoing 
bond,  being  duly  sworn,  says:  That  he  is  a  resident  and  free- 
holder within  this  state,  and  that  he  is  worth  the  sum  of 

thousand  dollars,  over  and  above  all  his  debts  and  liabilities, 
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and  exdasive  of  property  exempt  by  law  from  execntion,  in 
property  sitnate  in  said  state  of  Wisconsin. 

" '  [Signed  by  Surett.] 
"  *  Subscribed  and  sworn  to  before  me  this  4th  day  of  Febru- 
ary, A.  D.  1878.  "'Alden  S.  Sanbobn, 

" '  County  Judge,  Dane  county,  Wis.' 

"On  the  back  of  the  bond  was  the  following  indorsement: 
"  *  I  hereby  approve  of  the  written  bond,  and  of  the  suffi- 
ciency of  the  sureties  therein. 
«<  Dated  February  4, 1878. 

" '  Alden  S.  Sanbobn, 
"  *  County  Judge  of  Dane  county.  Wis.* 

"Thuringer  justified  in  the  sum  of  $5,000,  and  Klauber  in 
the  sum  of  $15,000.*' 

The  cause  was  submitted  on  the  brief  of  Vilas  dk  Bryant 
for  the  appellant,  and  that  of  Sloans  Stevens  dk  Morris  for 
the  respondent. 

For  the  appellant  it  was  argued,  1.  That  the  statute  in  force 
at  the  time  of  the  assignment  in  question,  in  clear  and  plain 
terms,  declared  such  an  assignment  absolutely  void  as  against 
creditors,  where  the  assignee's  bond  was  not  signed  by  two  or 
more  "freeholders  of  this  state"  as  sureties;  that  the  statute 
requires  of  such  sureties,  first,  that  they  shall  be  "  sufficient," 
and  then,  as  an  additional  qtialification^  that  they  shall  be 
freeholders  of  this  state;  that  it  does  not  require  the  surety  to 
state  in  his  affidavit  the  fact  that  he  is  such  a  freeholder,  nor 
does  it  require  the  officer  to  know  that  fact,  or  commit  to  him 
any  judgment  upon  it;  that  it  prescribes  distinctly  two  qual- 
ifications for  a  lawful  surety:  first,  a  simple  matter  offact^ 
that  he  is  a  freeholder  of  this  state;  second,  that  he  shall,  by 
his  affidavit,  testify  to  his  pecuniary  responsibility,  and  satisfy 
the  officer  that  his  property,  being  within  this  state,  is  worth, 
with  that  of  the  other  sureties,  the  sum  specified  in  the  bond. 
The  latter  qualification  involves  matter  of  judgment  upon  the 
value  of  property,  and  is  complete  when  the  favorable  opinion 
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of  the  officer  is  secured  upon  the  prescribed  proof.  The 
former  qnaliiicatioQ  involves  no  opinion;  it  most  be  tmein 
fact;  and  hence  it  is  neither  necessary  for  the  surety  to  swear 
to  it  then,  nor  for  the  officer  to  pass  any  opinion  upon  it  The 
fact  that  the  snrety  was  such  a  freeholder  must  be  established 
when  the  validity  of  the  assignment  is  drawn  in  question; 
and  it  is  enough  that  it  is  then  established.  Ko  argument 
against  this  can  be  derived  from  the  requirement  that  the  sure- 
ties ^  shall  each  testify  as  to  his  responsibility.''  The  word  ^^  re- 
sponsibility "  relates  only  to  the  surety's  possession  of  sufficient 
property  liable  to  the  payment  of  his  debts,  and  is  fully  satis- 
fied by  personal  estate;  while,  on  the  other  hand,  the  owner- 
ship of  a  homestead  would  make  him  a  freeholder,  but  add 
nothing  to  his  legal  responsibility.  (Compare,  on  this  word, 
B.  S.,  sec  2771.)  And  the  words  which  immediately  follow 
the  word  ^^  responsibility,"  show  that  the  latter  word  is  used 
in  the  sense  above  defined.  Nothing  is  required  of  the  officer 
but  to  express  his  satisfaction  that  the  property  of  the  sureties 
is  worth  in  the  €tggreg<xte  the  sum  specified  in  the  bond. 
Counsel  further  argued  that  the  statute  was  a  remedial  one, 
designed  to  protect  creditors  from  the  flagrant  abuses  previ- 
ously eicisting  under  the  common  law;  and  that  it  should  be 
construed  liberally,  and  full  efiect  given  to  it,  for  that  purpose. 
Churchill  V.  Whipple^  41  Wis.,  611;  Smith  v.  McCulloch^ 
42  id.,  564;  Eardmann  v.  Bowen^  39  N.  Y.,  196;  Britton  v. 
Lorenzy  45  id.,  51;  JFairchild  v.  GwynnCj  16  Abb.  Pr.,  23. 
2.  That  in  this  case  the  appellant  offered  to  show,  not  only 
that  the  surety  was  not  a  freeholder  of  this  state,  but  that  he 
did  not  in  fact  testify  by  his  affidavit  that  he  was  a  freeholder; 
that  when  he  signed  what  purported  to  be  the  affidavit,  he  did 
not  know  that  it  contained  a  statement  that  he  was  a  freeholder; 
and  that  he  was  not  sworn  to  it  in  any  manner  by  the  officer. 
If  he  had  been  a  freeholder  in  fact,  the  objection  that  he  was 
not  formally  sworn  might  savor  of  technicality.  But  when  it 
appears  that  this  essential  qualification  was  wanting;  that  no 
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affidavit  or  testimony  as  to  its  existence  was  given;  and  that 
he  unwittingly  signed  his  name  to  a  fidse  statement,  prepared 
by  others  for  him  to  sign,  by  which  the  county  judge  was  de- 
ceived into  action  which  he  was  not  authorized  to  take  — how 
can  it  be  held  that  third  parties,  not  participating,  can  bo 
cheated  of  their  security,  and  the  provisions  of  the  law  thus 
defeated? 

For  the  respondent  it  was  argued,  that,  by  the  statute  in 
force  at  the  time,  the  whole  matter  of  the  responsibility  of  the 
sureties  was  intended  to  be  submitted  to  the  decision  of  the 
officer  taking  the  bond;  that  all  the  elements  which  are  made 
necessary  to  qualify  a  person  to  become  a  surety,  constitute  his 
"  responsibility; "  that  the  statute  requires  evidence  to  be  pro- 
duced before  the  officer  that  all  these  elements  exist,  to  enable 
him  to  decide  whether  the  sureties  oifered  are  responsible; 
and  that  the  decision  of  the  officer  is  conclusive.  Anon.y 
Loffb,  145;  Churchill  v.  Whipple,  41  Wis.,  615.  It  was  fur- 
ther argued  that  the  affidavits  in  these  cases,  like  those  on 
which  attachments  are  issued,  and  those  on  which  defendants 
are  held  to  bail,  are  conclusive.  ConJclin  v.  Dutoher,  6  How. 
Pr.,  387,  and  cases  there  cited. 

Tatlor,  J.  The  only  question  arising  upon  this  appeal  is, 
whether  it  was  competent  for  the  defendant  to  show  that  one 
or  both  of  the  sureties  were  not  in  fact  freeholders  within  this 
state  at  the  time  of  signing  the  bond,  for  the  purpose  of  avoid- 
ing the  assignment  under  the  statute. 

The  statute  above  cited  declares  that  the  assignment  shall  be 
void  as  to  the  creditors  of  the  assignee,  unless,  among  other 
things,  a  bond  shall  be  given  ^^  in  such  sum  not  less  than  the 
whole  amount  of  the  nominal  value  of  the  assets  of  such 
assignor,  which  value  shall  be  ascertained  by  the  oath  of  one 
or  more  witnesses  and  of  the  assignor,  with  two  or  more  suf- 
ficient sureties,  freeholders  of  this  state,  who  shall  each  testify 
as  to  his  responsibility,  and  by  their  several  affidavits  satisfy 
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the  oflScer  taking  Bucli  bond  that  the  property  of  such  sureties, 
being  within  this  state,  is  worth  in  the  aggregate  the  sum 
specified  therein." 

Previous  to  the  enactment  of  this  statute,  it  was  competent 
for  a  debtor  to  make  an  assignment  of  his  property  to  any 
person  of  his  choice  for  the  benefit  of  his  creditors,  without 
requiring  such  assignee  to  give  any  security  for  the  faithful 
performance  of  the  trust  reposed  in  him ;  and  his  creditors 
would  be  bound  by  such  assignment,  in  the  absence  of  fraud. 
The  fitness  or  unfitness  of  the  assignee  to  discharge  the  trust 
could  not  be  inquired  into  in  a  collateral  action  by  a  creditor, 
except  for  the  purpose  of  showing  the  fraudulent  intent  of  the 
assignor  in  making  the  assignment.  Bump  on  Fraudulent 
Conveyances,  367,  868;  Burrill  on  Assignments,  §  92;  Angell 
V,  liosenhury^  12  Mich.,  241,  265,  256;  Chierva  v.  Eunty  6 
Minn.,  875;  Gram  v.  Mitchelly  1  Sandf.  Ch.,  251;  Currie'  v. 
Hart,  2  Sandf.  Ch.,  853. 

The  statute  above  cited  was  passed  for  the  purpose  of  com- 
pelling  assignees  to  give  security  for  the  faithful  performance 
of  their  duties  as  such,  and  thereby  afibrd  some  assurance  to 
the  creditors  that  the  property  assigned  would  be  faithfully 
administered  for  their  benefit;  and  it  declared  all  assignments 
absolutely  void  which  were  not  made  to  some  resident  of  this 
state,  and  where  the  assignee  did  not  give  the  bond  required 
by  such  act  The  statute  provides  that  the  amount  of  the 
penalty  of  the  bond  shall  be  fixed  by  the  oath  of  two  witnesses 
and  that  of  the  assignor,  swearing  to  the  nominal  value  of  the 
assets,  and  that  the  sureties  to  the  bond  shall  testify  as  to  their 
responsibility,  and  by  their  several  affidavits  satisfy  the  officer 
taking  the  bond  that  the  property  of  such  sureties,  being 
within  this  state,  is  worth  in  the  aggregate  the  penalty  of 
the  bond.  It  will  be  observed  that  the  whole  proceeding  is 
ex  parte  in  its  nature,  as  no  notice  is  required  to  be  given  to 
any  person  interested;  but  the  method  of  doing  the  same  is 
particularly  prescribed  by  the  statute,  so  far  as  the  penalty  of 
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the  bond  and  the  sufficiency  of  the  sureties  are  concerned; 
and  the  statute  having  provided  no  method  of  reviewing  these 
proceedings,  they  are,  when  made  as  the  statute  directs,  con- 
clusive upon  all  parties  interested,  unless  impeached  for  fraud. 

This  court  has  substantially  held,  in  the  ease  of  JftUcMnson 
V.  Browriy  33  Wis.,  465,  that  the  statutory  method  of  fixing 
the  penalty  of  the  bond  must  be  followed,  and  that  when  it  is 
so  fixed  it  cannot  be  impeached  in  a  collateral  action,  because 
it  was  not  in  fact  given  for  either  the  real  or  nominal  value 
of  the  assets.  The  method  prescribed  by  statute  having  been 
in  fact  substantially  complied  with,  it  must  stand  until  set 
aside  for  fraud  or  other  sufficient  cause,  in  an  action  brought 
for  that  special  purpose,  in  which  all  parties  having  an  inter- 
est can  be  heard;  and  in  the  case  of  Churchill  v.  WhippUy  41 
Wis.,  611,  it  is  expressly  held  that  the  pecuniary  ability  of 
the  sureties  must  be  ascertained  in  the  way  pointed  out  by 
the  statute,  and  cannot  be  ascertained  in  any  other  way.  It 
was  held  that,  because  the  affidavit  of  the  sureties  did  not 
show  that  they  were  worth  the  required  amount  in  property 
within  this  state,  the  bond  was  void,  and  that  it  could  not  be 
validated  by  showing  that  fact  in  any  way  or  manner  other 
than  by  their  affidavits,  made  before  or  delivered  to  the  officer 
at  the  time  of  his  reception  of  the  bond.  Justice  Lyon,  who 
delivered  the  opinion  in  that  case,  says:  ^'  Notwithstanding 
the  very  ingenious  argument  of  the  learned  counsel  for  the 
plaintiff  in  support  of  the  opposite  view,  it  seems  very  clear 
to  our  minds  that  the  statute  requires  such  fact  to  be  shown 
by  the  affidavits  of  the  sureties,  and  that  in  no  other  way  can 
it  be  made  to  appear  that  they  have  the  requisite  property  in 
this  state.  The  plain  meaning  of  the  statute  is,  that  the  assign- 
ment shall  be  void  unless  the  sureties  shall  satisfy  the  officer 
taking  the  bond  that  they  have  (he  requisite  property  in  this 
state,  and  that  this  can  only  be  done  by  t^e  affidavits  of  the 
sureties  themselves." 

Like  the  preliminary  affidavit  which  the  statute  requires 
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to  be  made  before  aii  attachmeat  against  the  property  of  a 
debtor  shall  issae,  it  most  conform  to  the  requirements  of  the 
statnte,  and  unless  it  so  conforms  the  attachment  is  void,  and 
no  amount  of  other  evidence  of  the  fact  required  to  be  stated 
in  sudi  affidavit  can  be  substituted  therefor.  And  when  the 
affidavit  conforms  to  the  statutory  requirements,  no  amount 
of  testimony  can  impeach  it,  unless  the  statute  provides  that 
it  may  be  impeached  and  points  out  the  manner  of  impeaching 
the  same. 

The  only  question,  therefore,  under  the  decisions  of  this 
court,  is  whether  it  is  the  duty  of  the  officer  by  whom  the 
bond  is  taken  to  inquire  as  to  the  qualification  of  the  sureties, 
as  well  as  to  their  pecuniary  responsibility.  The  only  qualifi- 
cation of  the  sureties,  other  than  that  they  have  the  necessary 
property  in  this  state,  is  that  they  shall  be  freeholders  of 
this  state. 

Taking  all  the  provisions  of  the  statute  together,  we  are  of 
the  opinion  that  it  was  the  intention  of  the  legislature  to  sub- 
mit to  the  officer  to  whom  the  bond  is  to  be  given,  all  questions 
as  to  the  qualifications  as  well  as  the  pecuniary  responsibility 
of  the  sureties;  and  that  when  such  officer  certifies  his  approval 
of  the  sureties,  and  the  affidavits  as  to  the  value  of  the  assets 
and  the  responsibility  of  the  sureties  are  made  as  required  by 
the  statute,  and  the  bond  is  in  the  form  and  for  the  penalty 
prescribed  and  fixed  by  the  proper  affidavits,  it  is  conclusive 
upon  all  parties  interested  in  every  collateral  action,  unless  it 
be  shown  by  the  creditor  attacking  the  assignment  that  it  was 
made  for  tiie  purpose  of  hindering,  delaying  or  defrauding 
the  creditors  of  the  assignor,  within  the  meaning  of  section 
2320,  R  S.  1878. 

The  statute  provides  that  the  sureties  shall  be  ^  freeholders 
of  this  state,  who  shall  each  testify  as  to  his  responsibility, 
and  by  their  several  affidavits  satisfy  the  officer,''  etc.  This 
language,  though  not  the  most  dear  and  unambiguous,  yet, 
when  taken  in  connection  with  the  whole  object  of  the  statute. 
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seems  to  us  to  indicate  that  the  sureties  must  testify  nnder 
oath  to  all  the  facts  necessary  to  show  that  they  are  not  only 
responsible  in  a  pecuniary  point  of  view,  but  that  they  liave 
the  qualifications  which  the  statute  requires,  viz.,  that  they 
are  freeholders  of  the  state.  The  fact  of  their  being  freehold- 
ers is  made  by  the  statute  an  essential  part  of  their  responsi- 
bility. They  might  each  be  worth  ten  times  the  sum  required 
in  property  within  this  state,  yet,  if  they  were  not  "  freehold- 
ers of  this  state,^*  they  would  not  be  sufficient  and  responsible 
sureties  within  the  meaning  of  the  statnta  If  the  proof 
made  by  the  sureties  at  the  time  of  taking  the  bond  shows 
that  they  are  sufficient  within  the  meaning  of  the  statute,  and 
the  officer  approves  of  them,  the  assignment  cannot  be  avoided 
by  contradicting  the  affidavits  made  by  the  sureties,  unless 
the  proofs  go  to  the  extent  of  showing  that  the  assignee  knew 
that  the  sureties  were  not  freeholders,  or  corruptly  or  fraudu- 
lently procured  the  making  of  such  affidavit  Such  evidence 
would  attack  the  bona  Jidea  of  the  assignment,  and  could 
undoubtedly  be  received. 

Nor  can  the  assignment  be  avoided  by  showing  that  the 
affidavits  of  the  sureties,  which  are  certified  to  have  been 
sworn  to,  were  not  in  fact  sworn  to,  except,  perhaps,  when 
such  evidence  is  offered  in  connection  with  other  evidence  for 
the  purpose  of  showing  the  fraudulent  nature  of  the  assign- 
ment. See  Bex  v.  Smith  <&  Homage^  1  Stark.,  242;  Bex  v. 
Bivers,  7  C.  &  P.,  177;  Beg.  v.  PikesUy,  9  0.  &  P.,  124;  East- 
man  v.  Bennett^  6  Wis.,  232-243;  Frederick  v.  Clarkj  6  Wis., 
191;  Carr  v.  Bank,  16  Wis.,  60.  As  the  evidence  offered  in 
this  case  was  offered  solely  for  the  purpose  of  showing  that 
the  assignment  was  void  as  not  being  in  compliance  with  said 
chapter  63,  we  think  it  was  properly  excluded. 

The  general  rule  is,  that  when  an  oath  is  required  to  be 
made  before  an  officer,  whose  duty  it  is  to  certify  such  oath, 
such  oath  can  only  be  proved  by  the  production  of  the  proper 
written  evidence,  and  when  produced  is  conclusive  evidence  of 
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the  facts  therein  stated,  ezdept,  perhaps,  in  a  direct  proceed- 
ing to  set  the  same  aside,  or  when  it  has  been  frandnlently 
made  (1  Wharton  on  Criminal  Law,  §  659;  1  Greenleaf  on 
Evidence,  §  86;  Basaett  v.  MarshaUy  9  Mass.,  312;  Tripp  v. 
Gareyy  7  Greenl.  (Me.),  266;  Dole  v.  AlleUj  4  Greenl.,  627; 
Harris  V.  Whitcomiy  4  Gray,  483);  and  the  same  rnle  is  ap- 
proved by  this  conrt  in  Zederer  v.  Bailroad  Co.^  88  Wis.,  244, 
and  Wright  v.  Fallon^  anUy  p.  488. 

In  the  latter  case  this  conrt  held,  that  becanse  the  afSidavit 
for  an  appeal  from  a  justice's  judgment  was  not  signed  by  the 
appellant  or  any  one  in  his  behalf,  though  certified  by  the  jus- 
tice to  have  been  sworn  to,  it  was  not  suflScient  to  give  the 
appellate  court  jurisdiction,  and  that  the  defect  could  not  be 
supplied  by  parol  evidence;  and  in  the  case  of  Zeder&r  v. 
Railroad  Co.^  where  a  similar  affidavit  was  not  signed  by  the 
officer  administering  the  oath,  the  court  allowed  the  same  to 
be  perfected,  upon  proof  that  the  oath  was  in  fact  adminis- 
tered, by  allowing  the  officer  who  had  administered  the  same 
to  sign  his  name  to  the  jurat  as  of  the  day  it  was  made.  Both 
cases  clearly  recognize  the  rule,  that  when  the  law  requires  an 
oath  to  be  in  writing  and  certified,  no  proof  of  the  oath  can 
be  given,  except  by  the  production  of  the  writing  itself,  prop- 
erly certified,  unless  the  same,  having  once  existed  in  writing, 
has  been  destroyed  or  lost. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Mellen  and  others  vs.  Goldsmtth. 

Oral  agreement  as  to  eomposUion  deed. 

If  a  creditor,  after  an  oral  agreement  with  the  debtor  and  wUh  other  credit- 
ors to  join  with  the  latter  in  executing  a  composition  deed  at  a  specified 
rate,  and  after  indi  deed  has  been  executed,  in  pursuance  of  the  agree- 
ment, by  such  other  crediton,  refuses  to  sign  it,  he  can  recover  only  the 
rate  fixed  in  the  agreement 
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APPEAL  from  the  County  Court  of  JOlwcmkee  County. 

The  plaintiffs,  merchants  in  New  York  city,  brought  this 
action  against  the  defendant,  a  merchant  doing  business  in  the 
city  of  Milwaukee,  upon  a  note  and  a  book  account  for  goods 
sold,  with  interest  from  the  dates  when  they  respectively  be- 
came due.  The^defense  was,  that  plaintiffs,  by  agreement  with 
defendant  and  his  other  creditors,  had  become  bound  to  accept 
in  satisfaction  of  their  said  claims  sixty  per  cent  thereof  in 
three  installments  payable  respectively  in  three,  six  and  nine 
months  from  November  1,  1877,  without  interest,  secured  by 
defendant's  indorsed  notes,  or  fifty  per  cent  in  cash  payable 
November  15, 1877;  that  plaintiffs  afterwards  refused  to  elect 
and  inform  defendants  whether  they  would  accept  the  cash  or 
the  notes  under  said  agreement;  and  that  defendant  had  ten- 
dered plaintiffs  sixty  per  cent  of  the  amount  of  their  claims, 
had  ever  since  kept  the  money  ready  for  them,  and  now 
brought  it  into  court  for  their  use. 

The  evidence  was  voluminous,  and  will  not  be  stated. 

The  court  instructed  the  jury  as  follows:  '^  It  appears  that 
plaintiffs,  with  a  large  number  of  other  business  men,  living 
in  the  cities  of  New  York,  Boston,  Philadelphia  and  elsewhere, 
are  creditors  of  the  defendant;  and  that  defendant,  being  in 
embarrassed  circumstances,  visited  his  creditors  in  the  city  of 
New  York  with  a  view  of  affecting -a  compromise.  It  ap- 
pears that,  in  pursuance  of  that  idea,  he  called  upon  the  plaint- 
iffs, and  that  upon  their  suggestion,  according  to  the  testimony 
of  the  defendant,  a  meeting  of  creditors  was  called  in  New 
York  city,  at  which  the  plaintiffs  were  present,  or  one  of  the 
plaintiffs  was  present  representing  the  firm,  and  a  large  num- 
ber of  other  creditors.  You  have  heard  what  occurred  at  that 
meeting,  and  what  were  the  results  of  the  deliberations  of  the 
creditors  assembled  there;  and  you  have  also  heard  what  took 
place,  and  what  defendant  did,  after  the  assembling  of  that 
meeting,  and  the  resolution  passed  there  with  a  view  of  effect- 
ing a  compromise  at  sixty  cents  upon  the  dollar.    It  appears 
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from  the  uncontradicted  testimonj,  that  defendant  subse- 
quently went  to  his  creditors,  and  procured  the  signatures  of  all 
the  other  creditors  to  the  compromise  paper  in  evidence  here, 
and  then  went  to  these  plaintiffs  and  requested  them  also  to  sign 
it;  and  they  refused  to  sign  unless  he  would  give  ten  cents  in 
addition  to  the  compromise  agreed  by  all  the  creditors  and 
agreed  to  be  received  by  those  present  at  the  meeting.  .  .  . 
The  only  question  is,  whether,  the  plaintiffs  having  failed  to 
sign  the  compromise  paper  itself,  there  are  other  facts  outside 
of  it  sufficient  to  satisfy  you  that  it  was  entered  into  with 
their  assent  and  with  their  approbation,  or  by  reason  of  their 
acts  with  reference  to  it  giving  defendant  and  the  other  cred- 
itors to  understand  that,  after  all  the  others  signed  the  paper, 
they  would  sign  it  also;  whether  those  acts  will  preclude  them 
from  recovering  the  whole  amount  of  their  claim;  whether  they 
are  estopped  now  from  claiming  any  more  than  the  other  cred- 
itors. .  .  .  This  is  the  only  question  in  the  case,  and  more 
a  question  of  law  than  anything  else;  and  although,  from  the 
examination  I  have  given  it,  the  question  is  not  entirely  free 
from  doubt,  yet  it  is  one  of  those  cases  in  which,  if  plaintiffs 
would  not  be  estopped  from  now  demanding  more  than  the 
other  creditors,  under  the  circumstances,  it  would  be  a  fraud 
upon  the  other  creditors.  That  is,  if  defendant,  after  all  that 
took  place  there,  according  to  the  facts  and  circumstances  of 
this  case,  if  he,  after  having  obtained  the  signatures  of  all  the 
other  creditors,  had  then,  with  a  view  of  securing  this  one 
creditor,  offered  to  give  him  ten  cents  more  upon  the  dollar, 
or  agreed  to  give  ten  cents  more  upon  the  dollar  to  obtain  his 
signature  to  the  paper,  it  would  have  been  a  fraud  upon  the 
other  creditors.  It  is  naturally  understood  by  all  the  other 
creditors,  where  they  accept  a  compromise,  that  it  is  upon  an 
equal  footing;  and  these  compromises  are  held  to  be  binding 
when  made;  and  when  one  is  given  more  than  the  others,  it  is 
considered  a  fraud  upon  the  balance  of  the  creditors.  There- 
fore, if  plaintiffs  acceded  to  the  proposition,  either  by  word 
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of  mouth,  or  bj  representation  to  defendant  and  the  other 
creditors;  or  if  bj  their  acts  with  reference  to  this  whole  trans- 
action, taking  into  consideration  what  took  plac^  at  and  after 
the  meeting,  they  led  defendant  and  the  other  creditors  to  be- 
lieve that  they  were  satisfied  with  that  compromise  and  would 
abide  by  it — they  were  estopped,  after  the  others  had  signed  it, 
fro;n  refusing  to  carry  out  the  arrangement,  and  cannot  now 
recover  anything  in  addition  to  what  the  other  creditors  re- 
ceived. ...  If,  however,  plaintiffs  not  only  have  never 
signed  this  compromise,  but  never  agreed  to  sign  it,  or  [if 
they]  made  it  manifest  to  defendant,  and  the  other  creditors 
who  were  present  understood,  that  they  never  intended  to  sign 
it,  then  they  were  not  bound  by  the  action  of  the  other  cred- 
itors, and  are  entitled  to  recover  the  full  amount  of  their 
claim;  otherwise  defendant  is  entitled  to  a  verdict'' 

Instructions  were  asked  for  plaintiffs,  and  refused,  the  sub- 
stance of  which  was,  that  the  oral  agreement  set  up  in  the 
answer  was  invalid  and  no  defense. 

There  was  a  verdict  for  the  defendant;  a  new  trial  was 
denied;  and  from  a  judgment  pursuant  to  the  verdict,  plaint- 
iffs appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
J.  F.  McMvUen.  He  contended,  1.  That  the  utmost  that 
was  shown  by  defendant's  evidence,  was  an  oral  statement  by 
one  of  the  plaintiffs,  made  before  the  creditors'  meeting  was 
held,  that  whatever  that  meeting  should  decide  to  do,  he  would 
abide  by;  that  there  was  no  evidence  of  a  subsequent  agree- 
ment by  plaintiffs,  either  at  or  after  the  meeting,  to  compro- 
mise on  the  terms  there  voted,  but  clear  evidence  that  MeUen 
reserved  the  question  for  further  consideration,  and,  immedi- 
ately after  the  meeting,  when  the  other  creditors  were  signing 
the  written  compromise,  refused  to  sign  it.  2.  That  such  oral 
agreement  was  not  a  valid  contract.  Lowe  v.  Eginton^  7 
Price,  604;  Palmer  v.  Tager^  20  Wis.,  &2,  100.  Counsel 
further  cited  and  distinguished  Lathrop  v.  Knapp^  27  Wis., 
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i;   Johnson^  v.  Parker,  34  id.,  596;     Wood  v.  BobefrtSy 

2  Starkie,  417.  3.  That  the  court  erred  la  rejecting  evi- 
dence offered  bj  plaintiffs,  first,  of  what  actualljr  occurred  at 
the  creditors'  meeting;  second,  of  facts  tending  to  show  that 
defendant  procured  the  compromise  'by  fraudulent  conceal- 
ment of  assets,  which  would  have  avoided  the  i^reement 
(  Vine  V.  Mitchdl,  1  Moody  &  Rob.,  387;   Wenham  v.  Fowle, 

3  Dowl.  P.  C,  43);  and  third,  of  admissions  by  defendant, 
long  after  the  date  of  the  compromise,  showing  that  he  then 
understood  that  plaintiffs  had  never  agreed  to  it  4.  That  the 
court  erred  in  its  charge  to  the  jury:  (1)  In  stating  that  the 
compromise  was  agreed  to  by  all  the  oredUore,  (2)  In  stat- 
ing that,  ^4f  plaintiffs  would  not  be  estopped  from  now 
demanding  more  than  the  other  creditors,  under  the  circum- 
stances, it  would  be  a  fraud  on  tlie  other  creditors: ''  an  in- 
struction which  virtually  took  the  case  from  the  jury.  True, 
other  parts  of  the  charge  are  inconsistent  with  this;  but  the 
judgment  should  be  set  aside  because  it  is  not  certain  to  which 
part  of  the  charge  the  jury  gave  heed.  Imhoff  v.  Railway 
Co,y  20  Wis.,  344;  Wells  v.  Perkins,  43  id.,  160 \' Began  v. 
The  StaUj  46  id.,  256;  State  v.  Snell,  id.,  524. 

For  the  respondent,  there  was  a  brief  by  Carpenter  cfe 
Smiths,  and  oral  argument  by  Winfield  Smith.  They  argued, 
among  other  things,  1.  That  an  agreement  between  a  debtor 
and  his  creditors  for  a  composition  need  not  be  in  writing, 
but  may  be  proved  by  any  words  or  acts  equivalent  to  a  promise, 
or  estopping  the  parties  to  deny  a  promise.  Butler  v. 
BhodeSy  1  Esp.,  236;  Fawcett  v.  Oee,  3  Anst,  910;  Bradley 
V.  Gregory,  2  Campb.,  383;  Good  v.  Cheesman,  2  B.  &  Ad., 
328;  Wood  v.  Boberts,  2  Starkie,  417;  Anstey  v.  Harden, 
1  Bos.  4&  PuL,  N.  R,  124;  Gardner  v.  Lewis,  7  Gill,  377; 
Browne  v.  Stackpole,  9  N.  H.,  478;  Fellows  v.  Stevens,  24 
Wend.,  294;  Paddl^ord  v.  Thacher,  48  Vt.,  574;  Ganger  v. 
Pouts,  U  Wis.,  449;  Zathrop  v.Knapp,  27  id.,  227;  Per^ 
kins  V.  Loekwood,  100  Mass.,  250.  2.  That  the  evidence  re- 
VoL.  XLVII.-37 
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jected,  being  portions  of  the  answers  in  certain  depositions, 
was  properly  rejected  as  not  responsive  to  the  interrogatories. 

Obton,  J.  There  was  testimony  tending  to  show  that  the 
appellants  verbally  agreed  with  the  respondent  and  his  other 
creditors  that  they  wonld  compromise  their  claims  against 
him,  and  sign  a  deed  of  composition  for  sixty  cents  on  the 
dollar,  in  consideration  and  upon  the  condition  that  the  other 
creditors  would  do  so;  and  that  the  other  creditors  did  so 
compromise  and  sign  snch  deed,  and  the  appellants  refnsed 
to  so  do,  and  refused  to  accept  such  per  cent,  in  satisfaction  of 
their  claim  tendered  for  such  purpose  by  the  respondent. 

The  jury  probably  and  very  properly  might  have  found 
their  verdict  upon  this  evidence,  and  this  court  ought  not  to 
disturb  the  verdict  upon  the  mere  weight  or  preponderance  of 
the  evidence. 

The  evidence  relating  to  the  proceedings  of  the  creditors' 
meeting,  and  their  action  upon  the  proposition  of  the  respond- 
ent, is  not  material,  when  it  was  shown  —  and  it  is  not  dis- 
puted — that  immediately  thereafter  all  of  the  creditors  except 
the  appellants  signed  the  composition  according  to  the  agree- 
ment which  the  jury  must  be  presumed  to  have  found  was  so 
made  by  the  parties  and  the  other  creditors. 

The  exceptions  taken  to  the  rulings  of  the  court  in  admitting 
or  rqecting  testimony,  and  in  giving  or  refusing  to  give  in- 
structions to  the  jury  relating  to  such  meeting  or  its  proceed- 
ings, are  therefore  immaterial,  and  will  not  be  further  con- 
sidered. 

The  instructions  given  clearly  express  the  law  upon  tlie 
legal  effect  of  such  an  agreement,  and  submit  to  the  jury  the 
question  of  fact;  and,  although  there  may  be  some  clauses 
and  abstract  propositions  of  law  not  strictly  correct,  the  charge 
taken  together  and  fairly  construed  did  not,  we  think,  mislead 
the  jury  upon  the  material  question  in  the  case. 

The  really  important  and  only  material  question  here  is,  Was 
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this  agreement  valid  and  binding  upon  the  appellants,  so  that  its 
performance  by  the  other  creditors  and  the  respondent,  in  re- 
spect to  their  claims,  and  the  offer  of  performance  bj  the 
respondent  in  respect  to  the  claims  of  the  appellants,  constitute 
a  valid  defense  to  this  action,  broaght  to  recover  the  fall 
amonnt? 

The  validity  of  such  an  agreement  does  not  depend  upon 
the  technical  and  strict  rules  which  govern  accord  and  satisfac- 
tion, release  and  discharge,  but  upon  principles  of  equity, 
which  treat  the  violation  of  or  failure  to  execute  such  an 
agreement  as  a  fraud,  not  only  upon  the  debtor,  but  more  espe- 
cially upon  the  other  creditors,  who  have  been  lured  in  by  the 
agreement  to  relinquish  their  farther  demands,  upon  the  sup- 
position that  the  debtor  would  thereby  be  discharged  of  the 
remainder  of  his  debts.  In  Anstey  v.  Marden^  1  Bos.  & 
Full.,  124,  the  plaintiff  at  one  time  orally  agreed  with  the 
other  creditors  to  accept  a  composition  of  ten  shillings  on  the 
pound,  and  to  assign  his  claim  to  Weston,  who  was  to  advance 
the  money;  but  when  the  agreement  was  drawn  up  he  re- 
fused to  sign  it,  although  the  other  creditors  had  signed  it  and 
received  their  money.  Kooke,  J.,  said:  "  Anstey  is  not  the 
only  person  here  concerned.  If  he  were  suffered  to  recover,  he 
would  be  guilty  of  a  gross  fraud  on  the  other  creditors." 

In  Norman  v.  Thomp%on^  4  Exch.,  766,  the  plaintiff  ver- 
bally agreed  with  the  debtor  defendant  and  a  part  of  his  other 
Creditors,  that  he  would  accept  ten  shillings  on  the  pound  for 
his  claim,  if  they  would  do  the  same,  and  afterwards  refused 
to  carry  out  the  agreement  Upon  demurrer  to  the  replica- 
tion of  the  plaintiff,  averring  that  he  did  not  so  agree,  modo 
etformay  Pollock,  C.  B.,  said:  "  I  do  not  think  there  is  any 
ground  for  doubting  that  such  an  agreement  is  binding.  It  is 
a  good  consideration  for  one  to  give  up  part  of  his  claim,  that 
another  should  do  the  same." 

In  Bradley  v.  Oregoryy  2  Campb.,  383,  the  plaintiff  ver- 
bally agreed  with  the  debtor  and  the  other  creditors*  to  execute 
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a  compoftition  deed,  containing  a  clause  of  release,  for  and  hy 
the  payment  of  ten  shillings  on  the  pound  of  his  daim,  if  the 
other  creditors  would  do  so,  and  then,  npon  the  execution  of 
the  deed  by  the  other  creditors,  he  refused  to  sign  it.  Lord 
EixENBOBOuaH  Said.*  ^'I  think  the  agreement  in  the  present 
case  operates  as  a  satisfaction.  But  it  is  said  the  agreement 
is  executory,  and  therefore  can  be  no  bar.  I  think  it  is  exe- 
cuted«  Everything  on  the  defendant's  part  was  performed. 
As  fiir  as  depended  upon  him,  there  has  been  satisfaction  as 
well  as  accord.  It  is  the  plaintiff's  own  fault  that  he  has  not 
enjoyed  the  full  benefit  of  all  that  he  stipulated  for.  It  would 
be  unjust  if  the  defendant  could  be  sued  in  this  action;  and 
I  am  of  opinion  that,  in  point  of  law,  the  action  is  not 
maintainable." 

In  Wood  V.  Boherta^  2  Starkie  R,  417,  in  which  the  facts 
are  similar  to  those  here,  Abbott,  L.  C.  J.,  said:  ^'  If  the 
plaintiff  had,  by  his  undertaking  to  discharge  the  defendant, 
induced  any  other  creditor  to  accept  a  composition  and  dis- 
charge the  defendant  from  further  liability,  he  could  not 
afterwards  enforce  his  claim,  since  it  would  be  a  fraud  upon 
that  creditor." 

In  Butler  v.  BhodeSj  1  Esp.,  236,  the  plaintiff  and  the  other 
creditors  had  agreed  with  the  defendant  to  sign  a  deed  of  com- 
position for  ten  shillings  on  the  pound;  and  after  the  other 
creditors  had  signed,  the  plaintiff  refused  to  do  so.  Lord 
Eenton  said  that  "it  therefore  never  should  be  allowed  to  the 
plaintiff  to  recede  from  what  he  had  undertaken,  and  to  evade 
the  effect  of  the  composition  by  a  refusal  to  execute  the  deed 
which  had  been  prepared  with  his  consent,"  and  directed  the 
jury  to  find  for  the  defendant. 

Anything  I  could  say  in  elaboration  of  this  doctrine  so 
authoritatively  established  and  so  tersely  expressed  by  these 
great  masters  of  the  law,  might  weaken  its  force,  and  it  is 
sufficient  further  to  say  that  this  equitable  doctrine  has  been 
followed  almost  uniformly  by  the  courts.    Fellows  v,  Stevens^ 


Digitized  by 


Google 


AUGUST  TEEM,  1879.  581 

Hopkins,  Adm'x,  tb.  Gilmaii,  imp. 

24  Weni,  294;  Browne  dk  Co.  v.  StackpoU,  9  N.  H,,  478; 
Paddlrford  v.  Thacher^  48  Vt,  574;  Gardner  v.  ZewiSj  7 
Gill,  377;  Farrington  v.  Hogdon^  119  Mass.,  463;  Murray 
V.  SnoWj  37  Iowa,  410. 

£y  the  Court. — The  jndgment  of  the  county  conrt  is 
affirmed,  with  costs. 


Hopkins,  Administratrix,  vs.  Giuf  an,  imp. 

Contract:  Landlord  and  Tenant:  EijuiTT.  (1)  Lease  construed.  (2) 
Bights  of  lessee  lawfully  holding  over  untih  his  improvements  are  paid 
for.  (3)  Practice  and  Pleading  inEguity:  supplemental  answer:  new 
parties.    (4)  Equity:  Tax  deeds  cancelled. 

1.  A  lease  of  an  nnimproved  diy  lot  provided  that  in  case  the  lessee  shoold 

make  improvements  on  the  premises  during  the  term,  it  should  be 
optional  with  the  lessor  either  to  have  such  improvements  i^>praiBed  by 
arbitrators  at  the  end  of  the  term,  '*  without  regard  to  the  situation  or 
value  of  the  premises  leased,"  and  pay  the  lessee  such  value,  or  to  have 
the  leased  premises  appraised  in  like  manner,  **  without  regard  to  the 
improvements,"  and  renew  the  lease,  etc.  The  lessee,  during  his  term, 
built  a  dwelling  house  on  the  lot,  and  made  other  valuable  improve- 
ments suitable  for  a  residence.    Eeld^ 

(1)  That,  upon  the  lessor's  refusal  to  renew,  the  value  of  aUsuch  im- 
provements should  be  allowed  to  the  lessee,  and  not  nierdy  of  those 
which,  as  between  landlord  and  tenant,  might  be  removed  by  the  latter. 

(2)  That  the  present  actual  value  oi  the  improvements,  treating  the 
property  as  a  residence,  is  the  value  to  be  allowed. 

2.  The  judgment  of  this  court  on  a  former  appeal  herein  was  remitted  in 

April,  1868,  directing  the  court  below  to  ascertain  the  value  of  the 
improvements  made  by  the  plaintiff  lessee,  and  that  he  be  permitted  to 
retain  possession  nntil  such  value  was  paid  to  him  by  the  lessor.  Hop- 
kins  V.  Oilman,  22  Wis.,  476.  The  plaintiff  remained  in  possession, 
and  the  cause  was  not  again  brought  to  a  hearing  until  1878.  Held, 
that  in  stating  an  account  between  the  parties,  to  determine  what  sum 
must  be  paid  by  the  defendant  lessor  to  entitle  him  to  possession,  plaint- 
iff must  be  regarded  as  a  tenant  equitably  entitled  to  hold  over,  and 
actually  holding  over,  and  mnstbe  charged  with  vent  (without  interest) 
and  all  outstanding  taxes  (as  provided  in  the  lease),  and  is  not  to  be 
allowed  interest  on  the  value  of  his  improvements  for  any  period 
whatever. 
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d»  In  1876,  the  defendant  lessor  filed  a  supplemental  answer,  alleging, 
among  other  things,  that  the  plaintiff  lessee,  being  in  possession,  had 
failed  to  pay  the  taxes  and  assessments  for  1869  and  sab«eqaent  jrears; 
that  an  undivided  portion  of  the  lot  had  consequently  been  sold  for  delin* 
qnent  taxes,  and  a  number  of  tax  certificates  were  outstanding;  and 
that  X.  and  Y.  (the  lessee^s  biotheis},  for  the  purpose  of  creating  a  dond 
upon  the  title,  and  to  hinder  defendant  in  the  enforcement  of  his  rights, 
had  procured  and  recorded  two  tax  deeds,  which  they  held  for  the  bene- 
fit of  the  lessee ;  and  part  of  the  relief  asked  was,  that  the  lessee  procure 
from  X.  and  Y.  deeds  of  release  of  their  interest  under  said  tax  deeds, 
andthatsodi  tax 'deeds  be  adjudged  fraudulent  and  void  as  against 
said  lessor.  Held,  that  there  was  no  error  in  permitting  the  supple- 
mental answer  to  be  filed,  and  X.  and  Y.  brought  in  as  parties  defend- 
ant; especially  as  they  answered  the  supplemental  answer  as  a  cross 
bill,  without  objecting  to  the  order. 

4.  X.  and  Y.  appearing  to  have  taken  their  tax  deeds  for  the  benefit  ot  the 
plaintiff  lessee,  the  judgment  as  to  them  should  declare  such  deeds 
cancelled. 


APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

A  statement  of  the  contract  upon  which  this  action  was 
based,  will  be  found  in  the  report  of  a  former  appeal  herein 
(22  Wis.,  476).  The  foregoing  head  notes,  and  the  opinion, 
infraj  state  the  facts  sufficiently  for  the  purposes  of  this 
appeal. 

The  circuit  court  found  as  a  fact,  that  the  value  of  the 
improvements  put  by  the  original  plaintiff  upon  the  lot  in 
question  was,  in  1868,  after  the  return  of  this  case  from  the 
supi-eme  court,  $5,700.  It  thereupon  held  that  plaintiff  was 
entitled  to  a  judgment  againt  the  defendant  Gilman  for  $5,700, 
with  interest  thei*eon  at  seven  per  cent,  from  one  year  after  the 
date  of  filing  the  remittitur  from  the  supreme  court  in  the 
office  of  the  clerk  of  said  circuit  court;  and  that  plaintiff  wait 
entitled  to  retain  the  possession  of  the  property  until  the 
judgment  should  be  paid,  without  prejudice  to  6^man'«  right 
to  sue  for  rent,  or  for  use  and  occupation;  and  that  the  action 
should  be  dismissed  as  to  the  defendants  Bedford  B.  and 
Edward  G.  Eopkiiia. 
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From  a  jadgment  in  accordance  with  these  determinations, 
the  defendant  G-ilman  appealed. 

The  original  plaintiff,  Otis  B.  Hopkins^  having  died  before 
the  jadgment  was  entered,  his  administratrix  was  snbstitated 
as  plaintiff. 

Joshua  Starkj  for  the  appellant,  after  argaing  at  length  as 
to  the  amount  to  be  allowed  for  the  improvements,  contended, 
among  other  things,  1.  That  plaintiff,  having  continued  in 
possession,  was  not  entitled  to  interest  on  the  value  of  the  im- 
provements, never  liquidated  before  the  findings  filed  and 
judgment  entered  on  the  last  trial  of  the  case.  Marsh  i?. 
Frasef,  87  Wis.,  149;  Davis  v.  Louk^  30  id.,  308,  816;  HoUi- 
day  V.  Marshall,  7  Johns.,  211;  Case  of  Seoond  Sty  66.T9L 
St.,  132.  2.  That  full  relief  against  all  the  parties  should 
have  been  granted  in  this  action,  in  accordance  with  the^  sup- 
jJemental  pleadings  and  the  proofs,  and  the  appellant  should 
not  have  been  turned  over  to  other  courts  and  actions  for  re- 
lief. 1  Story's  :Eq.  Jur.,  §§  74  b,  64  k,  455-7;  FrescoU  v. 
EvertSy  4  Wis.,  319;  Kdley  v.  Shddon,  3  id.,  258;  Pedc  v. 
School  District^  21  id.,  516;  Melndoe  v.  Mormanj9S  id^  588; 
Akerly  v.  VUas,  15  id.,  401;  Morgan  v.  Hammettj  34  id., 
512,  520;  Turner  v.  Pierce,  id.,  658;  Winslow  v.  Crouydl,  32 
id.,  662;  Blodgett  v.  Hitt,  29  id.,  169.  3.  That,  in  granting 
such  relief,  the  court  should  have  charged  plaintiff  with  the 
rent  of  the  lot  from  the  time  (May  1, 1865)  when  he  ceased 
payment  of  rent.  Between  the  expiration  of  the  lease  under 
which  he  entered,  and  the  former  decision  of  this  court,  he 
was  clearly  a  mere  tenant  from  year  to  year  upon  the  condi- 
tions of  the  lease  (Oilman  v.  Milwaukee,  31  Wis.,  563);  and 
this  relation  of  landlord  and  tenant  has  never  ceased.  The 
former  decision  herein  did  not  destroy  that  relation  and  make 
him  a  mere  licensee  of  the  <y>nrt,  but  affirmed  his  equitable 
right,  under  the  provisions  of  the  lease,  to  retain  his  posses- 
sion until  paid  for  his  improvements.  See  Van  Rensselaer 
V.  Pennitnan,  6  Wend.,  569;  Ilolsman  v.  Abrams,  2  Duer, 
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485;  17  N.  J.  Eq.,  51;  Davis  v.  Zouk,  30  Wis.,  808.  Until 
the  tenant  yields  possession  to  the  landlord,  he  remains  liable 
for  rent  Ji^oel  v.  McCtary^  7  Coldw.,  628 ;  Taylor's  L.  &  T.,  sec. 
872.  This  accords  with  the  rule  in  other  and  analogous  cases. 
Thos,  where  the  mortgagee  of  land,  after  a  breach  of  the 
mortgage,  has  obtained  peaceable  possession,  notwithstanding 
the  l^;al  right  of  the  mortgagor  to  the  possession,  under  our 
statute,  until  foreclosure  and  sale,  equity  protects  the  mort- 
gagee in  that  possession  until  he  is  paid  in  full  (CriUett  v. 
Eaton,  6  Wis.,  80;  Tollman  v.  Ely,  id.,  244;  Stark  v.  Brown, 
12  id.,  572;  Henneay  v.Farrell,  20  id., 42);  but  it  holds  him 
to  account  to  the  mortgagor  for  the  rents  and  profits,  and  ap- 
ply them  to  the  mortgage  debt  Lupton  v.  Almy,  4  Wis.,  242; 
Green  v.  Weseott,  18  id.,  606;  Ackerman  v.  Lyman,  20  id., 
454.  The  same  principles  have  been  applied  under  the  ^'  Im- 
provement Act "  in  this  state.  Pacqxtstte  v.  Pickness,  19 
Wis.,  219;  Blodgett  v.  Hitt  and  Davis  v.  Lovk,  supra.  See 
also  Mclndoe  v.  Morman,  supra.  To  the  point  that  plaint- 
iff should  be  charged  for  the  use  of  the  premises  ^^  the  rent  and 
taxes  stipulated  for  in  the  original  lease,"  counsel  cited  T(rft 
V.  Kessel,  16  Wis.,  278;  Livingston  v.  Livingston,  4  Johns. 
Ch.,  291;  Hinsdale  v.  White,  6  Hill,  507;  Holsman  v. 
Airams,  2  Duer,  485;  18  Johns.,  240;  25  N.  J.  Law,  298. 
4.  That  the  court  should  have  rendered  judgment  in  appel- 
lant's favor  against  his  codefendants,  annulling  their  tax  deeds, 
and  requiring  tliem  to  execute  deeds  of  release. 

D.  G.  Hooker,  for  the  plaintiff,  contended,  inter  alia,  1. 
That  the  allowance  of  interest  from  April  15,  1869,  was  no 
error.  The  agreement  was  to  pay  for  the  improvements  at  the 
end  of  the  term.  May  1,  1868.  As  the  tenant  held  over  with 
the  consent  of  the  landlord  till  May  1,  1865,  Gilman^s  lia- 
bility was  to  pay  the  value  of  the  improvements  as  of  that 
date,  and  he  has  been  Hopkins*  debtor  for  the  amount  ever 
since,  and  should,  in  strict  right,  have  been  required  to  pay 
interest  from  that  time.     Aikinson  v.  JOchardson,  15  Wis., 
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594.  Trne,  daring  this  time  plaintiff  has  had  possession  of 
the  improvements,  which  belonged  to  Oilman;  but  CHlman, 
daring  the  same  time,  has  had  possession  of  the  money  which 
belonged  to  plaintiff.  Plaintiff  did  not  retain  possession  of 
the  property  as  owner,  but  held  it  merely  as  security  for  the 
payment  of  the  debt,  as  any  creditor  holds  collateral  security. 
His  occupation  of  the  premises  should  not  prevent  his  recov- 
ery of  interest,  because  the  possession  could  not  be  retained 
except  by  occupation;  and  it  does  not  appear  that  the  improye- 
ments  have  deteriorated  in  consequence  of  the  occupation,  nor 
that  such  occupation  has  in  fact  been  a  benefit  to  the  plaintiff. 

2.  That  the  matters  set  up  in  the  supplemental  answer  were 
properly  disposed  of  by  the  judgment  (1)  A  cause  of  action, 
to  be  set  up  by  way  of  counterclaim,  must  have  existed  at  the 
commencement  of  the  action  (R.  S.,  sec  2666,  snbds.  1,  2; 
Richard  v.  Kohl^  22  Wis.,  606;  Scheunert  v.  Kaehler^  23  id., 
523;  Orion  v.  Noonan^  30  id.,  611);  and  a  cause  of  action 
accruing  in  favor  of  defendant  after  suit  brought,  cannot  be 
made  available  by  supplemental  answer.  Orton  v,  Noonan^ 
29  Wis.,  641.  (2)  Facts  cannot  be  set  up  by  supplemental 
answer,  which  are  not  consistent  with  and  in  aid  of  the  origi- 
nal defense.  Noonan  v.  Orton^  21  Wis.,  283.  (3)  The  plaint- 
iff  is  under  no  liability  upon  the  lease  for  the  payment  of  the 
rent  or  taxes  in  question,  because  the  lease  had  terminated 
before  such  rent  and  taxes  accrued.  Tenant  holding  over 
thereby  renews  his  tenancy  only  when  he  holds  over  withco^- 
eentoi  the  landlord;  and  Oilman^  having  refused  his  consent, 
cannot  now  claim  that  plaintiff  is  in  as  his  tenant.    Birch  v, 

Wright  J 1  D.  &  E.,  878;  Featheratonhaugh  ode.  BradshaWy 
1  Wend.,  134;  Lloyd  v.  Bough,  1  How.,  U.  S.,  163,  159. 

3.  That  the  supplemental  answer  contained  no  averment  of 
insolvency  of  the  plaintiff,  nor  of  any  other  special  matter 
which  could  justify  the  entangling  of  this  suit  with  the  litiga- 
tion between  Oilman  and  the  other  defendants.  Miner 
V.  Newton,  30  Wis.,   640;    Noonan  v.  Orton,  21  id.,  283. 
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4.  That  the  only  question  not  adjodicated  by  the  former  appeal 
was  the  value  of  the  improvements.     JReed  v.  JoneSy  15 
Wis.,  40. 
J.  J.  OHoTij  for  the  defendant  A  £.  HopkinSj  argued, 

1.  That  this  court,  on  the  former  appeal,  sent  the  cause  back 
simply  for  a  determination  of  the  amount  due  plaintiff  for  his 
improvements,  and  with  a  direction  to  the  court  below  that  he 
be  permitted  to  retain  possession  until  that  amount  was  paid; 
and  that  the  circuit  court  properly  followed  this  direction. 

2.  That  Oihnarij  not  consenting  to  plaintiff's  holding  over, 
could  not,  by  his  laches  in  respect  to  the  payment  of  the 
amount  due  plaintiff,  create  any  new  corUract  relation  between 
himself  and  plaintiff,  while  the  latter  retained  possession  of 
the  premises,  in  accordance  with  the  judgment  of  this  court, 
as  security  for  that  amount.  Van  liensselaer  v.  Pennimany 
6  Wend.,  569;  BoUman  v.  Ahrams^  2  Dner,  435;  2  B.  &  C, 
147,  note;  R.  S.,  sec.  2187.  8.  That  as  plaintiff  was  not  liable 
for  rents  or  taxes,  there  was  no  ground  upon  which  B,  £.  and 
JE.  O.  Sopkins  could  properly  be  made  parties  to  this  action ; 
tliat  their  rights  as  against  Oilman  were  entirely  independent 
of  plaintiff's  right  to  recover  the  value  of  his  impi-ovements, 
and  the  former  question  ought  not  to  be  litigated  at  plaint* 
iff's  expense;  and  that  new  defendants  can  be  brought  in 
by  order  of  the  court,  on  the  first  defendant's  petition,  only 
when  their  presence  is  necessary  to  a  complete  determination 
of  the  controversy,  or  when  they  have  some  interest  to  be  pro- 
tected therein.  1  Van  Santv.  PI,  123, 132, 150, 151, 155,  672; 
R  S.,  sees.  2610-11,  2834.  4.  That  the  respective  rights  of 
the  several  defendants  as  affected  by  the  tax  deed  to  B.  JB. 
Hopkins  had  been  determined  in  an  action  by  J5.  B.  against 
Otis  B.  Hopkins;  and  that  CHlman  was  bound  by  the  judg- 
ment in  that  action.* 

*  It  has  not  seemed  best  to  set  forth  here  the  grounds  of  this  contention.— 
Rep. 
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Cole,  J.  It  could  hardly  have  been  anticipated,  when  this 
case  was  here  on  a  former  appeal  (22  Wis.,  476),  that  a  decade 
would  elapse  before  the  cause  would  be  brought  to  a  hearing 
on  the  issues  sent  down  from  this  court  for  trial;  and,  as  both 
parties  are  more  or  less  responsible  for  this  delay,  their  obli- 
gations and  duties  in  the  mean  time  cannot  be  ignored  in  the 
final  decision  of  the  cause.  The  only  relief  which  this  court 
thought  could  be  consistently  granted  on  the  former  appeal, 
was  to  send  the  case  back  with  directions  to  the  drcuit  court 
to  ascertain  the  yalue  of  the  improvements  placed  upon  the 
property  by  the  plaintiff  or  his  assignor,  and  to  allow  the 
plaintiff  to  retain  possession  of  Uie  premises  until  he  was  paid 
for  such  improvements. 

This  was  as  far  as  the  court  was  called  upon  to  go  at  that 
time.  In  conformity  with  this  direction,  the  cause  came  on 
for  hearing  in  June,  18T8,  and  considerable  testimony  was 
taken  on  both  sides,  bearing  upon  the  question  of  the  value  of 
the  improvements  placed  upon  the  lot  under  the  lease.  At 
the  outset  here  a  question  is  raised  as  to  the  proper  basis  of 
estimating  the  improvements.  One  of  the  counsel  for  the  de- 
fendant claims  that  under  the  covenants  of  the  lease  the  lessor 
was  bound  to  ^  pay  only  for  sudi  improvements  as,  between 
landlord  and  tenant,  could  be  removed  or  were  capable  of 
removaL  This  position  is  founded  upon  the  clause  in  the 
lease  which  gives  the  lessor  a  lien  for  the  rents  and  taxes  on 
all  the  improvements  which  should  be  made  upon  the  prem- 
ises, and  authorizes  the  lessor,  in  case  of  default  on  the  part 
of  the  lessee,  to  sell  the  improvements  at  public  auction,  and 
give  the  purchaser  a  good  and  sufficient  bill  of  sale  or  con- 
veyance of  such  improvements.  This  construction  of  the  lease 
we  deem  quite  too  narrow  and  strict.  When  the  lease  was 
executed,  the  lot  was  vacant  and  unimproved.  It  was  doubt- 
less contemplated  by  both  parties  at  the  time  that  a  dwelling- 
house  and  other  necessary  erections  and  additions  should  be 
placed  upon  the  property,  such  as  would  enhance  its  value 
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and  render  it  fit  for  the  ooenpation  of  the  tenant.  Ther^ore, 
a  cistern,  well,  bam,  and  other  ont-housee,  placed  npon  the 
lot,  wonld  be  deemed  improyements  within  the  meaning  of  the 
lease,  thoagh  thej  could  not  all  be  detached  or  removed  from 
the  premises. 

Considering  the  whole  lease,  we  have  no  donbt  that  sach 
erections  or  additions  to  the  premises,  which  were  calculated 
to  enhance  their  value  and  render  them  desirable  as  residence 
property,  were  improvements  within  the  covenants  of  the 
lease.  The  lease  provides,  in  case  tlie  lessee  made  any  im- 
provements on  the  premises,  and  the  lessor  should  elect,  at 
the  expiration  of  the  term,  to  pay  for  them  instead  of  renewing 
the  lease,  then  that  the  improvements  should  be  appraised 
^  without  regard  to  the  situation  or  value  of  the  premises 
leased."  The  counsel  for  the  plaintiff  argues  with  consider- 
able force  and  plausibility,  that  this  covenant  imports  an 
undertaking  on  the  part  of  the  lessor  to  pay  what  the  im- 
provements were  worth  to  the  tenant,  irrespective  of  their 
connection  with  the  land  (and  not  what  they  were  worth  to  the 
landlord),  and  without  regard  to  how  much  they  added  to  the 
value  of  the  lot.  But  we  think  the  proper  basis  is  to  ascer- 
tain the  real  value  of  the  improvements,  or. what  they  are 
actually  worth  in  their  present  condition,  treating  the  prop- 
erty as  residence  property.  Of  course,  if  the  }»^mises  were 
to  be  used  for  business  purposes,  some  of  the  improvements 
might  be  unnecessary  and  add  nothing  to  the  value  of  the  lot 
But  whatever  was  built  or  placed  upon  the  premises  which 
was  a  substantial  benefit  to  them  —  whatever  rendered  them 
more  fit  for  use  as  residence  property,  or  more  capable  of  pro- 
ducing an  income  or  rent, — should  be  paid  for  at  its  present 
cost  or  actual  value. 

Now,  as  we  understand  the  case,  the  court  below  proceeded 
really  upon  that  basis  in  ascertaining  the  value  of  the  improve- 
ments which  the  defendant  was  bound  to  pay  for  by  the  lease. 
The  court  assessed  such  value  at  the  sum  of  $5,700.    It  is 
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claimed  that  the  yalaation  is  excessive,  and  nnwarranted  bj 
the  testimony.  The  evidence  in  regard  to  the  valae  of  the 
improvements  is  quite  conflicting.  While  we  have  carefully 
considered  it,  as  we  find  it  in  the  printed  case,  we  are  not  dis- 
posed to  disturb  the  finding  of  the  court  below  upon  that 
branch  of  the  case.  The  witnesses  differ  very  widely  as  to 
the  value  of  the  buildings  and  structures  put'  upon  the  prem- 
ises; but  the  court  below  seems  to  have  adopted  neither  the 
highest  nor  the  lowest  estimates.  It  would  serve  no  useful 
purpose  to  discuss  at  length  the  testimony  relating  to  this 
question  of  value,  and  we  shall  therefore  dismiss  the  matter 
upon  stating  our  conclusion  upon  it.  We  think  substantial 
justice  is  done  by  the  assessment  or  valuation  made  by  the 
circuit  court 

The  court  below  further  allowed  interest  on  the  value  of  the 
improvements  as  assessed,  from  the  15th  day  of  April,  1869, 
to  the  rendition  of  the  judgment  The  remUiitur  from  this 
court  was  filed  in  the  court  below  April  15, 1868.  Probably 
the  circuit  court  considered  that  a  year  afforded  ample  time 
and  opportunity  for  the  defendant  to  ascertain  and  pay  the 
value  of  the  improvements.  But  the  counsel  for  the  defendant 
insists  that  as  the  plaintiff's  intestate  remained  in  the  posses- 
sion of  the  premises,  enjoying  the  use  of  the  improvements,  it 
is  inequitable  to  make  the  defendant  pay  interest  on  their  value 
during  such  period.  Under  the  circumstances  we  are  disposed 
to  treat  the  plaintiff  like  a  mortgagee  in  possession  after  con- 
dition broken,  liable  for  the  rent  and  the  payment  of  the  taxes 
stipulated  for  in  the  lease,  but  that  he  is  not  entitled  to  interest 
on  the  value  of  his  improvements. 

On  the  former  appeal,  as  already  observed,  this  court  thought 
the  plaintiff  had  the  equitable  right  to  remain  in  possession 
until  the  defendant  made  payment  for  the  improvements.  It 
was  suggested  on  the  argument  that  this  was  not  a  right 
springing  from  the  lease,  but  that  the  plaintiff  retained  posses- 
sion solely  by  virtue  of  the  decree  of  this  court,  without  refer- 
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ence  to  that  instrument.  Therefore,  it  is  said,  the  plaintiff  was 
under  no  obligation,  while  thus  in  possession,  to  pay  any  rent 
or  taxes,  but  was  absolutely  discharged  therefrom.  This  view, 
we  think,  is  not  warranted  by  the  former  decision.  The  court 
did  not  then  attempt  or  assume  to  keep  the  plaintiff  in  pos- 
session independent  of  and  without  any  reference  to  the  terms 
of  the  lease.  But  this  court  then  thought,  and  still  thinks, 
that  the  plaintiff  had  the  right,  by  virtue  of  the  conditions  in 
the  lease,  to  remain  in  possession  until  the  improvements  were 
ascertained  and  paid  for,  inasmuch  as  the  defendant  refused  to 
renew.  But  this  was  a  right  founded  upon  the  stipulations  in 
the  lease,  which  a  court  of  equity  would  enforce  for  the  pro- 
tection of  the  plaintiff. 

It  appears  to  us  it  would  be  a  most  extraordinary  claim  for  a 
court  of  equity  to  sanction,  to  allow  the  plaintiff  to  remain  in 
possession,  enjoy  the  use  of  the  improvements,  have  interest 
upon  their  vdue  as  ascertained  by  the  court,  but  still  pay  no 
rent  or  taxes.  A  claim  so  inequitable  and  unjust  cannot  re- 
ceive our  assent.  It  was  said  that  a  party  is  not  liable  for  use 
and  occupation  except  where  the  relation  of  landlord  and  tenant 
actually  exists,  and  that  this  relation  arises  only  upon  contract 
express  or  implied.  But,  without  refining  upon  the  matter, 
we  reply  that  a  court  of  equity,  having  acquired  jurisdiction 
of  a  cause,  will,  if  possible,  do  complete  justice  between  the 
parties.  That  it  is  just  and  equitable,  in  adjusting  the  rights 
of  the  parties  in  this  case,  to  charge  the  plaintiff  with  rent,  as 
though  holding  over  after  the  expiration  of  the  term,  and  also 
to  require  him  to  pay  taxes,  according  to  the  lease,  is  to  our 
minds  a  proposition  too  plain  for  argument 

In  July,  1876,  the  defendant  Crilman  made  application  to 
the  circuit  court  for  leave  to  file  a  supplemental  answer,  and 
for  an  order  bringing  in  Bedford  B.  and  Edward  C.  Hop- 
kins  as  parties  defendant  Leave  was  granted,  and  these  per- 
sons were  brought  in,  and  the  supplemental  answer  was  served 
upon  them.    The  supplemental  answer  is  in  the  nature  of  a 
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cross  complaint,  as  respects  these  defendants,  and  seems  to 
have  been  so  treated  by  them  in  their  respective  answers.  It 
states,  in  brief,  tliat  the  plaintiff,  Otis  B.  Hopkins^  has  re- 
mained in  possession  of  the  premises,  bnt  has  paid  no  rent 
since  May,  1865;  that  he  has  failed  and  neglectcKl  to  pay  the 
taxes  and  assessments  levied  upon  the  lot  for  the  year  1869, 
and  for  several  subsequent  years;  that,  as  a  consequence,  the 
lot,  or  an  undivided  portion  thereof,  has  been  sold  for  the 
delinquent  taxes;  that  there  are  a  number  of  tax  certificates 
now  outstanding  and  unredeemed;  that  the  defendants  jS^e2- 
ford  B.  and  Edward  C.  Hopkins,  for  the  purpose  of  creating 
a  cloud  upon  the  title,  and  to  hinder  and  embarrass  him  in  the 
enforcement  of  his  rights  against  the  plaintiff,  and  thereby  in- 
jure him,  have  procured  and  placed  upon  record  two  tax  deeds, 
issued  upon  tax  certificates,  which  tax  deeds,  he  alleges,  they 
hold  merely  in  trust  and  for  the  benefit  of  the  plaintiff.  He 
asks  that  the  pli^ntiff  account  for  the  rent  from  the  first  day 
of  May,  1865,  with  interest;  that  he  be  required  to  redeem 
the  lot  from  the  tax  sales,  or  to  account  to  him  for  the  amount 
of  such  sales,  with  the  statutory  interest;  that  the  plaintiff 
procure  from  Bedford  B,  and  Edward  C.  Hopkins  good  and 
valid  deeds  of  release  of  their  interest  in  the  property  by 
virtue  of  the  tax  deeds;  and  that  such  deeds  be  adjudged 
fraudulent  and  void  as  against  him., 

Now  the  question  is.  Was  not  the  defendant  Gilman  entitled 
to  that  relief  upon  the  pleadings  and  testimony}  We  are  of 
the  opinion  that  he  was,  except  that  he  should  have  no  interest 
on  the  rent  due  and  payable  by  the  lease.  A  question  was 
made  as  to  the  regularity  of  the  practice  in  thus  bringing  in 
new  parties  defendant  at  that  stage  in  the  cause.  We  can  see 
no  substantial  objection  to  the  course  pursued.  Furthermore, 
both  Bedford  B.  and  Edyoard  C.  Hopkins  appeared  and 
answered  the  supplemental  answer,  and  submitted  proofs  on 
the  issues  made  therein  without  objection.  These  parties 
claimed  adverse  interests  in  the  property;  and  it  manifestly 


Digitized  by 


Google 


692  SUPREME  COUET  OF  WISCONSIN, 

Hopkms,  Adm'x,  tb.  Gilmaii»  imp. 

would  be  nnJQst  to  reqaire  the  defendant  Oilman  to  pay  the 
plaintiff  for  improvements  put  upon  the  lot,  when  both  such 
improyements  and  the  lot  itself  had  been  lost  in  couseqnence 
of  the  neglect  of  the  latter  to  paj  the  taxes  which  he  was  nnder 
obligation  to  pay.  Indeed,  we  do  not  see  how  it  was  possible, 
under  the  circumstances,  to  settle  the  equities  existing  between 
the  original  parties  without  bringing  in  Bedford  B.  and  E,  C. 
HojpkvMj  repres^iting  conflicting  claims.  See  The  North' 
loestem  JUtU,  Life  Ins.  Co.  v.  Park  Hotel  Go.^  37  Wis,,  125; 
HurUer  v.  Bosworth^  43  Wis.,  583. 

No  time  will  be  spent  in  attempting  to  show  that  it  was  the 
plain  duty  of  the  plaintiff's  intestate  to  pay  all  taxes  and 
assessments  levied  upon  the  lot  while  he  was  in  possession. 
This  he  was  bound  to  do,  as  well  on  account  of  his  relation  to 
the  property  as  by  covenants  in  the  lease;  and  it  is  quite  ap- 
parent that  if  he  could  not  himself  take  a  tax  deed  upon  the 
property  and  hold  it  as  against  his  landlord,  he  could  not  pro- 
cure it  to  be  done  by  others  for  his  benefit  We  are  quite 
well  satisfied  by  the  evidence  that  the  tax  deeds  taken  by  his 
brothers  were  really  for  his  use  and  benefit.  All  the  facts  of 
the  case  relating  to  the  tax  titles  point  irresistibly  to  that  con- 
clusion; but  we  shall  not  discuss  the  evidence  upon  that  point 
We  attach  no  importance  to  the  pretended  adjudication  in 
respect  to  one  of  these  tax  deeds  in  the  case  of  B.  B.  Hojh 
kins  V.  Otis  B.  Hopkins.  Instead  of  dismissing  the  suit  as 
to  the  defendants  Bedford  B.  and  Edwaad  G.  Hopkins^  the 
judgment  should  have  been  as  to  them  that  the  two  tax  deeds 
mentioned  in  the  case  were  cancelled  of  record,  as  having  been 
taken  by  them  for  the  purpose  of  aiding  their  brother  Otis  B. 
to  obtain  some  undue  advantage  in  this  litigation.  We  have 
said  all  that  we  deem  it  necessary  to  say  as  to  the  liability  of 
the  plaintiff  for  rent  from  May  1, 1865,  and  his  duty  to  dis- 
charge all  tax  liens  against  the  property. 

By  the  Gourt.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  restatement  of  the  account 
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between  the  plaintiff  and  the  defendant  OUmanj  according  to 
this  opinion,  and  for  an  order  adjudging  the  tax  deeds  to  be 
cancelled. 

BtaK|  C.  J.y  took  no  part  in  this  canse. 


SoPMEiEB  vs.  O'Neil,  imp. 

FoBBCLOSURB  Salb:  Koticb.  (1)  PtMicothn  af  notice.  (2)  Preiump- 
tkm  a$  to  tinu  of  first  publicaUon.  (B)  Date  of  the  notice  itee^.  (4) 
Effect  of  revised  statutes  upon  notice  hcued  on  a  previous  judgment, 
(5)  **  Posting  "  of  notice  required  in  cities. 

1.  Under  leoi.  81G2-9,  R.  S.,  a  foiedosnre  sale  of  land  is  not  regdar  nnless, 

prior  thereto,  the  notice  of  sale  has  been  pablished  for  six  fall  weeks 
irfter  the  expiration  of  one  year  from  the  date  of  the  judgment 

2.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  poblica- 

tion  of  a  notice  of  sale,  made  in  a  daily  newspaper,  was  first  made  on 
the  day  ot  the  date  of  such  notice;  and  certain  statements  in  the  sher- 
iff *s  certificate  and  prinier*s  affidavit  in  this  case  are  held  not  to  rebot 
ibis  presumption. 

3.  Wheie  the  published  notice  of  sale  is  dated  before  the  expiration  of  the 

year,  there  is  at  least  an  apparent  irregularity  in  the  proceedings,  tend- 
ing to  defendant's  injury;  but  whether,  upon  dear  proof  of  publication 
of  the  notice  at  and  for  the  time  prescribed  by  statute,  such  (4;yparent 
irregularity  would  be  fatal  to  the  sale,  is  not  here  determined. 

4.  Where  the  revision  of  1878  took  effect  between  the  rendition  of  a  fore- 

closure judgment  and  the  time  for  giving  the  notice  of  sale,  the  pro- 
visions of  such  revision  governed  as  to  such  notice  (R.  S.,  sec.  4960);  and, 
where  the  judgment  merely  directed  that  it  should  be  given  ^  aoooiding 
to  law  and  the  practice  of  the  court,'*  a  notice  not  given  in  eonformity 
to  sees.  8168  and  2998,  R.  S.,  was  irregular. 

5.  The  pcovision  of  sec.  2993,  R.  S.,  that  a  notice  shall  be  posted  in  "three 

public  places  in  the  toim,'*  etc.,  held  applicable  to  cities.  Sbbd.  17,  sec. 
4971,  R.  S. 

APPEAL  from  the  Circuit  Court  for  MUwavkee  County. 
The  case  is  thus  stated  by  Mr.  Justice  Tatlob: 
^^  Action  to  foreclose  a  mortgage.    The  defendant  (yNdil 
VoL.XLVIL-88 
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brings  a  separate  appeal  from  the  order  confirming  the  sale 
made  under  the  judgment  The  record  shows  that  final  judg- 
ment in  the  action  was  rendered  on  the  9th  of  November, 
1877,  and  that  the  sale  under  the  judgment  took  place  on  the 
2l8t  of  December,  1878.  The  sheriff's  notice  of  sale  as  pub- 
lished bears  date  November  6, 1878. 

"The  sheriff,  in  his  report  of  sale,  says  ^ that  previous  to 
said  day  of  sale  I  caused  notice  thereof  to  be  publicly  adver- 
tised for  six  weeks  successively,  as  follows,  to  wit:  by  causing 
a  copy  of  such  notice  to  be  printed  once  in  each  week,  during 
six  weeks  immediately  preceding  said  sale,  in  the  MUtoavkee 
Daily  Sentinelj   etc. 

"  The  foreman  of  the  Milwaukee  Daily  Sentinel^  in  his  aflSda- 
vit  of  the  publication  of  the  notice,  says  ^  that  a  notice  of  sale, 
of  which  a  printed  copy  is  hereto  annexed,  has  been  published 
in  said  newspaper  once  in  each  week  for  six  weeks  successively 
next  before  the  day  of  sale  mentioned  therein.'  The  copy  of 
the  notice  attached  to  the  aflSdavit  of  said  foreman  bears  date 
November  6, 1878. 

"  The  order  of  confirmation  of  sale  was  duly  excepted  to  by 
the  appellant  O^Neily  and  he  alleged  that  the  sale  was  irregu- 
lar and  void:  firsts  for  the  reason  that  it  appears  on  the  face 
of  the  proceedings  that  one  year  from  the  date  of  the  judg- 
ment had  not  expired  before  the  sheriff  proceeded  to  advertise 
the  mortgaged  premises  for  sale;  and  secondy  because  the  sale 
was  in  fact  made  befoi-e  the  expiration  of  six  weeks  after  the 
expiration  of  one  year  from  the  date  of  said  judgment" 

For  the  appellant,  there  was  a  brief  by  John  A.  Wdlly  his 
attorney,  with  Samuel  Howard^  of  counsel,  and  oral  argu- 
ment by  Mr.  Howard. 

For  the  respondent,  there  was  a  brief  by  Joshua  Stark  and 
D.  O.  RogerSy  and  oral  argument  by  Mr.  Stark. 

Taylor,  J.  In  the  case  of  Life  Ins.  Co.  v.  Neeve$y  4A 
Wis.,  147,  this  court  decided  that  under  chapter  143,  Laws  of 
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1877  (now  sections  8162  to  8169,  inclusive,  R.  S.  1878),  no  step 
can  be  taken  for  the  sale  of  mortgaged  premises  after  judg- 
ment until  the  expiration  of  one  year  from  the  date  of  the 
judgment,  and  that  the  term  ^^  sale,"  as  used  in  said  statute, 
was  intended  to  embrace  everything  appertaining  to  the  sale, 
including  the  publication  of  tiie  notice  of  sale;  but  that  any 
irregularity  in  this  respect  would  be  waived,  unless  an  appeal 
was  taken  from  the  order  confirming  such  sale. 

Without  discussing  the  question  whether  one  year  from  the 
date  of  the  judgment  expired  on  the  eighth  day  of  November, 
1878,  so  that  a  publication  of  the  notice  of  sale  would  be  good 
if  made  on  the  ninth  of  November,  1878,  we  do  not  think  the 
proof,  either  by  the  sheriflE's  return  or  the  affidavit  of  the  fore- 
man oi  the  Sentinel^  shows  that  it  was  published  on  the  ninth 
day  of  November,  1878.  In  order  to  make  the  sale  regular,  it 
must  have  been  published  on  that  particular  day  or  the  publi- 
cation would  be  insufficient  If  made  on  any  day  earlier  than 
the  ninth  of  November,  1878,  it  would  be  too  early,  under  the 
decision  of  this  court  above  cited;  and  if  made  on  any  day 
later  than  that  day,  the  notice  would  be  short,  or  less  than  six 
weeks  before  the  day  of  sale,  and  therefore  void  under  the 
decision  of  this  court  in  the  case  otJEatonv.Lyman^ZZ  Wis., 
34.  There  is  no  clear  proof  that  the  first  publication  was  made 
on  the  ninth  day  of  November,  1878;  and,  the  notice  bearing 
date  on  the  sixth,  and,  having  been  published  in  a  daily  paper, 
in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed 
that  it  was  published  on  the  sixth,  especially  as  such  presump- 
tion is  not  in  conflict  with  either  the  sheriff 's  certificate  or  the 
affidavit  of  the  printer. 

The  statements  that  the  notice  was  published  for  six  weeks, 
once  in  each  week,  next  before  the  sale,  or  once  in  each  week 
during  six  weeks  immediately  preceding  said  sale,  might  both 
be  true  and  yet  the  first  publication  have  been  made  on  the 
sixth  of  November,  dependent  upon  the  meaning  of  the  word 
<«  week."    If  the  word  ^^  week,"  as  used  in  said  statements,  has 
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its  usual  and  ordinary  meaning  —  a  period  of  time  commenc- 
ing with  the  first  day  of  the  week,  Sunday,  and  ending  with 
the  last  day,  Saturday, —  then  the  publication  of  the  notice  on 
the  sixth  of  November,  which  was  Wednesday,  and  on  each 
succeeding  Wednesday  preceding  the  sale,  would  make  six 
publications,  the  last  one  being  Wednesday,  the  eleventh  of 
December,  and  the  week  in  which  that  Wednesday  is  found 
would  end  on  the  fourteenth — just  one  week  before  the  sale. 
If  the  notice  had  been  published,  as  is  claimed,  on  the  ninth, 
which  was  Saturday,  and  every  succeeding  Saturday,  still  the 
last  publication  would  be  just  one  week  before  the  sale,  viz., 
the  fourteenth  of  December,  and  not  within  or  during  the 
week  in  which  the  sale  was  in  fact  made;  and  in  neither  case 
would  the  publication  have  been  during  the  six  weeks  next 
before  the  sale,  counting  the  weeks  back  from  the  day  of  the 
sale,  except  upon  the  construction  of  the  word  week  as  having 
its  ordinary  meaning,  and  that  the  first  publication  took  place 
in  the  week  which  ended  on  Saturday,  the  ninth  of  November, 
1878;  and,  in  such  case,  the  statementa  would  be  equally  true 
whether  the  first  publication  was  on  the  sixth  or  ninth  of  the 
month,  both  dates  being  within  the  same  week. 

But,  whatever  construction  might  be  given  to  these  state- 
ments, we  are  of  opinion  that  the  notice  itself,  on  its  face,  shows 
that  the  sheriff  was  taking  proceedings  to  sell  the  mor^aged 
property  before  he  had  any  authority  to  do  so,  under  the  stat- 
ute and  the  construction  given  thereto  by  this  court.  He  made 
out  his  notice  of  sale  before  the  year  from  the  date  of  the 
judgment  had  expired,  and  persons  understanding  the  law 
applicable  to  such  sales  would  be  likely  to  be  misled  by  sach 
notice,  and  deterred  from  bidding  at  the  same.  Upon  the  face 
of  the  proceedings  they  were  irregular,  and  such  irregularity 
tended  to  the  prejudice  of  the  defendants;  and  whether  or 
not  such  apparent  irregularity  would  be  fatal  to  the  proceeding 
in  a  case  where  the  evidence  clearly  showed  that,  notwithstand- 
ing such  apparent  irregularity,  the  notice  of  sale  was  in  &ct 
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published  at  and  for  the  time  required  by  law,  we  Wd  that  in 
this  case,  where  there  is  no  snch  proof,  the  apparent  irrega- 
laritj  is  fatal  to  the  proceeding. 

There  is  another  irr^alarity  in  the  notice  of  sale  in  this 
case,  which  is  equally  fatal  to  it,  and  which  undoubtedly  arose 
out  of  the  change  of  the  law  by  the  then  recent  enactment  of 
the  B.  8.  of  1878,  sec.  3168.  By  the  provisions  of  that  section, 
notice  of  a  mortgage  sale  must  be  given  in  the  same  manner 
provided  by  law  for  the  sale  of  real  estate  upon  execution,  or 
in  snch  other  manner  as  the  court  shall  in  the  judgment  direct. 
The  judgment  in  this  case  does  not  direct  how  the  notice  of 
sale  shall  be  given,  except  that  "  it  shall  be  given  according  to 
law  and  the  practice  of  this  court."  It  is  true,  this  judgment 
was  rendered  before  the  revised  statutes  of  1878  took  effect, 
but  the  time  for  giving  notice  of  the  sale  did  not  arrive  until 
after  they  took  effect.  Section  4978,  R.  8.  1878,  repealed 
chapter  299,  Laws  of  1868,  which  prescribed  the  manner  of 
giving  notice  of  sale  upon  judgments  of  foreclosnre;  and  sec- 
tion 4980,  R  S.  1878,  provides  that  subsequent  proceedings  in 
actions  pending  at  the  time  the  revised  statutes  of  1878  took 
effect,  shall  conform  to  the  provisions  of  the  revised  statutes 
of  1878  when  applicable. 

The  provisions  of  these  statutes  were  clearly  applicable  to 
the  sale  in  this  case,  and  the  notice  of  sale  should  have  been 
given  as  required  by  said  section  3168.  The  notice  of  sale 
required  to  be  given  by  that  section  is  prescribed  in  section 
2993,  and  requires  that,  in  addition  to  the  publication  of  the 
notice  in  a  newspaper,  snch  notice  shall  be  fastened  up  in 
three  public  places  in  the  town  where  such  real  estate  shall  be 
sold;  and  if  the  sale  be  in  a  town  different  from  that  in  which 
thB  premises  to  be  sold  are  situated,  then  such  notices  shall  be 
fastened  up  in  three  public  places  in  the  town  in  which  the 
premises  are  situated,  six  weeks  previous  to  die  sale.  There 
can  be  no  doubt  but  this  provision  is  applicable  to  cities, 
although  the  word  town  only  is  used  in  the  section.  See  sub- 
division 17  of  section  4971,  R  8.  1878. 
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Tho  sheriffs  report  of  sale  clearly  negatives  the  presnmp- 
tion  that  any  notices  of  the  sale  were  posted  as  prescribed  by 
law,  and  the  sale  was  therefore  irregular  for  that  reason.  The 
fact  that  this  irregularity  was  not  suggested  by  the  counsel 
for  the  appellant  is,  perhaps,  evidence  that  the  change  made  in 
the  law  has  not  attracted  the  notice  of  the  profession  generally, 
and  fully  justifies  this  court  in  calling  attention  to  the  fact  in 
order  to  prevent  any  misapprehension  in  regard  to  it  in  the 
future. 

By  the  Court.  — The  order  of  ttie  circuit  court  confirming 
the  sale  is  reversed. 


KowfEiEB  vs.  Labkin,  imp. 

Appeal  to  Suprsmb  Court.    Determinaiion  qf  avsa  appeals.    Eevrrsal 
on  appeal  of  one  defendant.    Prematwe  motion. 

1.  When  separate  appeals  in  the  same  case  are  pending  here,  this,  ooori  will 

look  into  the  whole  record  for  the  purpose  of  disposing  of  them. 

2.  Where  an  order  confirming  a  foreclosure  sale  is  reversed  on  the  appeal  of 

one  defendant,  for  irregularities  in  the  sole,  or  on  any  grounds  affecting 
equally  all  the  defendants,  it  will  be  reversed  as  to  alL 

3.  On  appeal  taken  at  the  same  time,  by  another  defendant,  from  a  further 

order  in  the  same  cause,  denying  his  motion,  made  and  decided  pretious 
to  any  order  confirming  the  sale,  that  plaintiff  be  restrained  from  collect- 
ing any  part  of  the  deficiency  upon  the  judgment  after  applying  to  it  the 
proceeds  of  the  sale:  ffeld^  that  the  order  must  be  affirmed  on  the 
ground  that  the  motion  was  premature,  but  without  prejudice  to  appel- 
lant's right  to  renew  the  motion. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Foreclosure  of  a  mortgage,  against  O'Neil,  Larkin  and 
others.  Larkin  appealed  from  an  order  after  the  sale,  but 
before  confirmation  thereof.  The  nature  of  that  motion  i^ill 
appear  from  the  opinion. 

For  the  appellant,  there  was  a  brief  by  John  A.  Wally  with 
Samuel  Howard^  of  counsel,  and  oral  argument  by  Mr. 
Howard. 
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For  the  respondent,  there  was  a  brief  by  Jaehtia  Stark  and 
D.  G.  HofferSj  and  oral  argument  by  Jir.  Stark. 

Tatlob,  J.  This  is  an  appeal  from  an  order  made  in  the 
same  action  in  which  the  defendant  Thomas  O'Neil  appealed 
from  the  order  confirming  the  sale  made  therein,  and  upon 
which  appeal  this  court  has  reversed  such  order  for  the  reason 
stated  in  the  opinion  filed  in  that  case.  Zarkifiy  the  appellant 
in  this  case,  made  a  motion  in  the  court  below  to  restrain  the 
plaintiff  from  proceeding^ to  collect  any  part  of  the  deficiency 
upon  the  judgment  after  the  application  of  the  proceeds  of  the 
sale  to  the  satisfaction  thereof,  for  reasons  set  forth  in  his  mo- 
tion. The  circuit  court  denied  his  motion,  and  he  appeals 
from  the  order  denying  the  same.  Without  passing  upon  the 
merits  of  tlie  appellant's  motion,  we  have  come  to  the  conclu- 
sion that  the  order  of  the  court  below  should  be  affirmed  for 
the  reason  that  this  motion  was  unnecessary  and  premature. 
The  order  confirming  the  sale  is  reversed  by  this  court  upon 
the  appeal  of  O'Neil,  upon  grounds  which  apply  as  well  to  the 
appellant  in  this  case  as  to  O'Neil.  Although  none  of  the 
defendants  except  O'Neil  appeal  from  the  order  of  confirma- 
tion, and  it  might  therefore  be  inferred  that  the  other  defend- 
ants are  satisfied  to  have  the  sale  stand,  still,  this  court  having 
decided  that  the  sale  was  irregular  and  void  upon  grounds 
which  apply  with  equal  force  to  all  the  defendants,  we  were 
constrained  to  reverse  such  order  as  to  all.  It  would  seem  to 
involve  an  absurdity  to  do  otherwise.  We  do  not  see  how  the 
court  below  could,  upon  the  obiection  of  O'Neil,  have  refused 
to  confirm  the  sale  as  to  him,  and  yet  have  confirmed  it  as  to 
the  other  defendants. 

It  is  possible  that  there  might  be  such  a  state  of  facts  pre- 
sented by  one  defendant,  upon  a  motion  to  confirm  a  mortgage 
sale,  as  would  justify  the  court  in  refusing  a  confirmation  as 
to  such  defendant,  and  yet  confirm  the  same  as  to  other  de- 
fendants not  appearing  to  oppose;  but  the  case  of  O'Neil  did 
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not  present  sncli  a  state  of  facts.  In  reversing  the  order, 
therefore,  upon  the  appeal  of  O'Neil,  we  did  as  the  oonrt 
below  would  have  been  compelled  to  do,  had  it  considered  the 
pbjection  of  O'Neil  fatal  to  the  sale  —  refused  a  confirmation 
as  to  all  the  defendants. 

That  the  refusal  to  confirm  a  sale  in  an  action  of  foreclosure, 
mpon  the  objection  of  any  party  thereto,  on  grounds  which  go 
to  the  regularity  of  the  sale,  should  refuse  it  to  all  parties  in- 
terested and  direct  a  new  sale,  is  evident  when  we  consider  the 
effect  of  such  an  order  upon  the  piirchasers  at  such  irregular 
sale.  In  case  of  a  refusal  of  the  court  to  confirm  the  sale,  it 
is  clear  that  the  purchaser  could  not  be  compelled  to  complete 
his  purchase  by  the  payment  of  the  purchase  price;  and  if  he 
had  paid  it  before  the  order  was  applied  for,  he  could  recover 
it  back  if  the  sale  were  not  confirmed  as  to  all  the  parties  in- 
terested in  the  premises.  This  court  has  lately  held^  in  the 
case  of  WoMer  v.  EndteVj  46  Wis.,  301,  that  the  purchaser  is 
not  entitled  to  the  possession  of  the  mortgaged  premises  until 
the  sale  is  confirmed.  It  would  seem  to  follow  that  a  pur- 
chaser would  not  be  compelled  to  pay  the  purchase  price  in 
case  the  court  refuses  a  confirmation  upon  grounds  which  go 
to  the  regularity  of  the  sale. 

The  rule  of  common  law  was,  that  an  entire  judgment  ren- 
dered against  several  defendants  could  not  be  reversed  as  to 
one  defendant  and  suffered  to  stand  as  to  the  others.  Bac. 
Abr.,  "Error  (M.),''  and  cases  cited;  Bichards  v.  Waliony  13 
Johns.,  484;  Arnold  v.  Sandford,  14  Johns.,  417;  Oeraudv. 
Staggj  10  How.  Pr.,  369;  Sheldon  v.  Quinlen,  6  Hill,  442. 
This  rule  has  been  changed  in  this  state  by  statute.  Section 
3071,  R.  S.  1878,  provides  that,  "  upon  an  appeal  from  a  judg- 
ment or  order,  or  upon  a  writ  of  error,  the  supreme  <5ourt  may 
reverse,  affirm  or  modify  the  judgment  or  order,  and  as  to  any 
or  all  die  parties."  This  is  substantially  the  law  in  New 
York,  and  the  courts  of  that  state  have  held  that,  upon  an  ap- 
peal by  one  defendant  from  a  judgment  in  a  case  where  a  sepa- 
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rate  jadgment  might  have  been  entered  against  either  of  the 
defendants,  it  is  the  duly  of  the  conrt,  in  case  error  has  been 
committed  to  the  prejadice  of  the  appellant,  to  reverse  the 
judgment  only  as  to  the  defendant  appealing.  Geraud  v. 
Stagg,  10  How.  Pr.,  869;  8.  C7.  in  4  R  D.  Smith,  27;  Van 
Slyck  V.  Sndl^  6  Lansing,  299;  Story  v.  Railroad  Co.^  6 
N.  Y.,  86;  CampbeU  v.  Perkins,  8  N.  Y.,  430.  Similar  de- 
cisions  have  been  made  by  this  court  Williams  v.  Starr,  5 
Wis.,  584;  PaJ^mer  v.  Yager,  20  Wis.,  91 ;  Cairns  v.  O'Bleness, 
40  Wis.,  469.  Kone  of  these  cases  hold  that  it  is  the  duty  of 
the  appellate  court  to  reverse  only  as  to  the  party  appealing, 
when  the  judgment  is  rendered  against  them  in  an  action 
where  no  separate  judgment  could  have  been  properly  ren- 
dered  in  the  court  below  against  the  defendants  not  appealing; 
and  the  New  York  cases  clearly  indicate  that  in  such  cases  if 
the  judgment  be  reversed  as  to  one  it  should  be  reversed  as 
to  all,  whether  they  have  appealed  or  not.  It  is  probable  that 
under  our  statute  this  court  would  have  the  right  in  its  discre- 
tion to  do  either;  but  where,  as  in  the  appeal  of  O'Neil,  the 
appeal  is  from  an  order  of  confirmation  of  sale  upon  a  judg- 
ment of  foreclosure,  and  this  court  reverses  the  same  for 
errors  which  affect  the  regularity  of  the  sale  itself,  the  rever- 
sal as  to  one  ought  to  reverse  as  to  all,  as  the  irregularity  affects 
all  equally,  and  great  inconvenience  would  arise  if  it  were  held 
that  the  sale  should  stand  as  to  some  of  the  defendants  and 
not  as  to  others. 

We  also  hold  that  when  separate  appeals  taken  in  the 
same  case  are  pending  in  this  court,  we  will  look  into  the 
whole  record  for  the  purpose  of  disposing  of  such  appeals. 
By  an  examination  of  the  record  upon  these  appeals,  we  find 
upon  the  appeal  taken  by  the  defendant  O^Keil,  that  the  sale 
was  irregular  and  must  be  set  aside.  The  sale  being  set  aside,  it 
is  premature  to  pass  upon  the  questions  presented  on  the  mo- 
tion of  the  defendant  Zarkin.  Upon  another  sale  the  mort- 
gaged premises  may  sell  for  enough  to  satisfy  the  whole 
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mortgage  debt,  and  in  snch  case  the  defendant  Larkin  will 
have  nothing  to  complain  of,  and  no  relief  to  ask  from  the 
conrt 

We  think  the  court  below  should  not  have  entertained  the 
application  of  the  appellant  for  the  relief  asked,  until  the  sale 
of  the  mortgaged  premises  had  been  regularly  made  and  con- 
firmed. Until  that  is  done,  it  cannot  be  ascertained  whether 
there  will  be  any  judgment  for  a  deficiency  against  the  appel- 
lant, and  he  is  not  in  a  position  to  ask  the  relief  prayed  for 
until  it  BO  appears. 

The  record  discloses  that  the  appellant's  motion  was  made, 
heard  and  decided  before  any  order  of  confirmation  was  made 
in  the  case,  and  that  the  appeals  in  this  case  and  in  the  O'Neil 
case  were  perfected  on  the  same  day.  We  think  the  appel- 
lant's application  for  tlie  relief  asked  should  not  have  been  en- 
tertained by  the  court  below  until  the  sale  was  confirmed;  and 
then,  if  an  appeal  were  taken  from  the  order  confirming  such 
sale,  the  hearing  of  this  appellant's  application  should  have 
been  delayed  until  the  determination  of  such  appeal. 

Under  these  circumstances,  the  motion  of  the  appellant 
Larhin  was  properly  denied  by  the  court  below,  on  the  ground 
that  it  was  prematurely  made;  and  upon  that  ground  this 
court  affirms  the  order,  but  without  prejudice  to  the  appellant 
to  renew  the  same  at  the  proper  time,  if  any  deficiency  shall 
remain  after  sale  and  confirmation. 

By  the  Court.  —  The  order  of  the  circuit  court  is  affirmed. 


Thompson  vs.  Hermann  and  others. 

Master  and  Servant.    Liability  of  owners  and  master  of  ship  for  injuries 
to  seaman f  from  negligence,  etc, 

1.  It  is  a  general  rale,  applicable  to  all  kinds  of  service,  that  a  master  who 
negligently  fails  to  famish  his  servant  with  safe  madiinerj,  means  and 
appliances  for  doing  the  work  required  to  be  done,  is  liable  for  injuries 
to  the  servant  caused  by  such  negligence. 
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2.  The  common  seaman  in  a  vessel  at  sea  is  boond  to  submit  to  the  jadgment 

and  discretion  of  the  master,  and  obey  his  orders,  in  the  management  of 
the  vessel  and  its  repairs,  especially  in  rough  weather  and  cases  of  emer- 
gency; and  the  fact  that  the  seaman,  on  receiving  from  the  master  an 
order  otherwise  lawful,  and  being  imperatively  commanded  to  perform 
it  in  a  manner  or  by  means  which  he  regards  as  unnecessarily  danger- 
ous, does  not  refuse  to  so  perform  it,  or  undertake  then  and  there  to 
withdraw  from  the  service,  will  not  prevent  his  recovering  for  personal 
iiguries  caused  by  the  master*s  fault. 

3.  The  owners  of  a  vessel,  as  well  as  the  master,  are  liable  for  ixguries  caused 

by  the  negligence  or  unskilfulness  of  the  master,  provided  the  act  be 
done  witiiin  the  soope  of  his  authority  as  such. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  averments  of  the  complaint,  as  amended,  are  thus  stated 
by  Mr.  Justice  Obton: 

^^The  complaint  charges,  in  effect,  that  the  defendants  are 
the  owners,  and  one  of  them  master,  and  the  plaintiff  a  sea- 
man, of  the  vessel  ^^  Surprise,"  sailing  on  Lake  Erie,  between 
the  ports  of  Ashtabula  and  Erie;  that  while  a  heavy  sea  was 
running,  and  the  vessel  was  pitching  and  rolling  heavily,  the 
jaw  rope  of  the  main  gaff  parted,  and  the  gaff  was  unshipped, 
launched  forward  in  front  of  the  main  mast,  and  swung  over 
into  the  main  rigging,  and  that  the  plaintiff,  with  other  sea- 
men, was  ordered  by  the  master  to  adjust  the  gaff,  by  standing 
upon  the  lower  boom,  and  pulling  upon  the  bow-line  fastened 
to  one  of  the  horns  of  the  jaw  of  the  gaff,  and  which  was  very 
likely  and  apt  to  slip  from  said  horn,  which  was  very  smooth, 
worn  and  slippery,  and  cause  plaintiff  to  fall  from  said  boom 
to  the  deck  below,  and  be  thereby  injured,  all  of  which  was 
well  known  to  the  master;  that  the  plaintiff,  thinking  it  unsafe 
and  dangerous  to  obey  such  order,  objected  and  protested 
against  the  same,  and  informed  the  master,  tfnd  insisted,  that 
the  main  gaff  could  as  well  be  adjusted  by  means  of  tackle 
then  and  there  near  at  hand,  and  with  safety  to  all  concerned; 
but  that  the  master  refused  to  adopt  such  precautionary  means, 
and  imperatively  ordered  the  work  to  be  done  in  the  danger- 
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0U8  waj above  stated;  and  that,  in  the  careful  discharge  of  his 
duty  in  obedience  to  sach  order,  the  plaintiff  fell  from  said 
boom,  and  was  injured,  by  reason  of  the  slipping  of  the  bow- 
line; and  that  the  master  was  grossly  negligent  in  not  provid- 
ing, adopting  and  using  the  safe  and  proper  means  and  appli- 
ances for  sQch  work,  and  in  ordering  and  directing  it  to  be 
done  in  the  dangerous  manner  above  stated." 

A  demurrer  to  the  complaint,  as  not  stating  a  cause  of  action, 
was  sustained;  and  plaintiff  appealed  from  the  order: 

For  the  appellant,  there  was  a  brief  by  Marhhams  <6  Smith, 
and  oral  argument  by  E.  P.  Smith: 

1.  To  the  point  that  a  master  who  by  any  act  or  omission 
unnecessarily  enhances  the  usual  risks  of  the  employment,  is 
liable  for  injuries  thereby  resulting  to  the  servant,  counsel 
cited  Wood's  M.  &  S.,  §§  845, 348;  4  Wait's  Act  &  Def.,  417; 
Coombs  V.  New  Bed/.  Cord.  Co.,  102  Mass.,  572;  C.  <&  If. 
W.  Ry  Co.  V.  Jackson^  55  111.,  492;  Columlus  cfe  Ind.  IPy 
Co.  V.  Arnold,  81  Ind.,  175;  Keegan  v.  Kavanaugh,  62  Mo., 
230;  Strahlendorf  V.  Jiosenthal,  30  Wis,,  674;  Smith  v.  Bail- 
way  Co.,  42  id.,  525-6;  Wedgwood  v.  Bailway  Co.,  44  id.,  44; 
Bessex  v.  Bailioay  Co.,  45  id.,  477.  2.  To  the  point  that 
plaintiff's  act  in  obeying  the  order,  instead  of  refusing  to  do 
so  and  renouncing  the  employment,  would  not  prevent  a  recov- 
ery, they  cited  Cooley  on  Torts,  655-6,  559-60;  Smith's  M.  & 
S.,  121;  4  Wait's  Act.  &  Def.,  401;  Curtis's  Eighte  &  Dut 
of  Mer.  Seamen,  33,  93,  134;  Desty's  Ship.  &  Adm.,  §  180; 
Dixon  on  Ship.,  79;  Wood's  M.  &  S.,  §  887;  Abbott  on  Ship., 
173;  Collins  v.  JEvans,  5  Q.  B.,  830;  Atkins  v.  Johnson,  43 
Yt,  78;  Paterson  v.  Wallace,  1  Macq.,  748;  S.  C,  28  Eng. 
Law  &  Eq.,  48;  Patterson  v.  Bailroad  Co.,  76  Pa.  St.',  389; 
Indermaurv.  Dames,  L.  R,  1  C.  P.,  274;  C.  <&  Jf.  W.  Bail- 
way  Co.  V.  Bayfield,  37  Mich.,  211;  Oriszle  v.  Frost,  3  F.  & 
F.,  622;  Coomis  v.  N.  B.  Cord.  Co.,  supra;  BartonshiU  Coal 
Co.  V.  McGuire,  3  Macq.,  300;  Fort  v.  Bailroad  Co.,  2  Dill., 
259;  S.  C,  17  Wall.,  653;  Fuller  v.   Colby,  3  Woodb.  & 
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Min.,  7;  Hardm  v.  Gordon^  2  Mason,  641;  Johnston  v. 
Barque  Cyane,  1  Sawyer,  153;  TJlaryv.  Washington^  Crabbe, 
204;  Butler  v.  McLellan,  1  Ware,  220;  SchuUz  v.  Railway 
Co,^  44  Wis.,  638.  Mere  knowledge  of  the  danger  on  plaint- 
iflPs  part  is  not  conelDsive  of  contributory  negligence;  bnt 
that  question,  under  the  circumstances,  was  for  the  jury. 
Kelh/  V.  Fond  du  Lac^  31  Wis.,  179;  Kenworthy  v.  Ironton^ 
41  jd.,  647;  Wood's  M.  &  S.,  §  877. 

For  the  respondent,  there  was  a  brief  by  Ludvng  <t  SomerSy 
and  oral  argument  by  Mr.  Somers: 

1.  A  servant  cannot  recover  unless  the  employer  knew  or 
ought  to  have  known  of  the  defect  which  caused  the  injury, 
and  the  employee  did  not  know  of  it  or  had  not  equal  means 
of  knowledge.  Malone  v.  Hawleyy  46  Cal.,  409;  McGlynn 
V.  Brodie^  31  id.,  376;  BaUimoreyStCj  Railroad  Go.  v.  Wood- 
wardj  41  Md.,  268;  4  Wait's  Act.  &  Def.,  417-18;  Cooley  on 
Torts,  565;  2  Hilliard  on  Torts,  467.  One  who  places  himself 
unnecessarily  in  a  position  of  known  danger,  cannot  recover 
against  the  person  whose  negligence  caused  the  danger.  Gold- 
stein  V.  Railvyay  Co.j  46  Wis.,  404;  1  Add.  on  Torts,  489,  and 
cases  there  cited.  2.  Plaintiff  attributes  the  injury  to  the 
manner  in  which  the  work  was  to  be  done.  It  is  well  settled 
that  an  employer  has  a  right  to  judge  for  himself  how  he  will 
have  his  work  done  (not  violating  the  law  of  the  land);  and 
workmen,  with  knowledge  of  the  circumstances,  must  judge 
for  themselves  whether  they  will  do  the  work  required  in  that 
manner.  Cooley  on  Torts,  652;  2  Hilliard  on  Torts,  468. 
Even  if  a  safer  mode  of  doing  some  particular  work  is  dis- 
carded by  the  master's  orders,  the  servant  cannot  maintain  an 
action  for  injuries  sustained.  Dynen  v.  Leach,  40  Eng.  L.  & 
E.,  491.  A  servant  may  decline  any  service  in  Which  he 
reasonably  apprehends  injury  to  himself  (Paterson  v.  WaU 
lacej  1  Macq.,  748;  Buzzel  v.  Manufg  Co.y  48  Me.,  113;  1 
Add.  on  Torts,  488);  and,  being  unfettered  by  any  considera- 
tion but  his  own  interests,  if  he  incurs  hazards  which  prove 
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injorious,  he  cannot  in  law  complain.    Moss  v.  Johnson^  23 
III.,  633. 

Obton,  J.  We  think  the  amended  complaint  in  this  action 
states  a  canse  of  action,  and  that  the  demurrer  should  have 
been  overruled. 

It  is  objected  by  the  learned  counsel  of  respondent,  that  the 
facts  stated  show  £hat  the  service  necessarily  required  bj  the 
employment  was  dangerous,  and  that  the  plaintiff,  by  entering 
upon  it,  took  the  risks  and  hazards  upon  himself,  and  that  he 
was  not  bound  to  obey  orders  requiring  such  service,  and  might 
have  declined  the  service,  and  abandoned  the  employment,  and 
was  negligent  in  not  so  doing. 

We  think  that  the  peculiar  character  of  the  employment, 
and  the  relations  existing  between  the  master  and  the  common 
seaman  of  a  merchant  vessel  outside  of  port,  remove  this  case 
from  these  objections  and  the  authorities  cited  to  sustain  them; 
and  that,  although  they  might  be  correct  legal  propositions  in 
respect  to  other  kinds  of  employment,  they  have  scarcely  any 
application  here.  There  would  seem  to  be,  however,  one  prin- 
ciple, applicable  to  all  kinds  of  service,  upon  which  this  com- 
plaint might  be  sustained,  irrespective  of  the  peculiar  character 
of  this  employment  and  the  relations  of  the  parties;  and  that 
is,  that  the  master  is  bound  to  furnish  safe  machinery,  means 
and  appliances  for  the  work  required  to  be  done,  and  that  care- 
lessness or  negligence  in  these  respects  alone  may  be  legal 
ground  for  recovery.  Smith  v.  The  (7.,  J/,  cfe  St,  P.  IVy  Co.^ 
42  Wis.,  625;  Wedgwood  v.  The  C.  &N.  W.  Ry  Co.y  44 
Wis.,  44,  and  many  other  cases  in  this  court  But,  aside  from 
this  principle,  the  master  occupies  such  a  position  of  authority 
on  board  of  his  vessel  at  sea,  and  the  common  seaman  sudi  a 
position  of  subordination,  that  the  seaman  is  bound  to  submit 
to  the  will,  judgment  and  discretion  of  the  master,  and  obey 
his  orders  in  the  management  of  the  vessel  or  for  its  repair, 
and  especially  in  rough  weather  and  in  cases  of  emergency; 
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and  any  other  principle  would  work  insubordination  and  the 
destraction  of  all  authority  and  diBcipline  on  board  the  vessel. 

K  each  seaman,  when  ordered  to  perforin  any  work  or  duty 
in  the  management  or  repair  of  the  vessel,  were  allowed  by 
law  to  exercise  his  own  free  will,  discretion  and  jujJgment  in 
all  cases  of  danger,  and  obey  the  master  or  refuse  obedience 
at  his  pleasure,  such  a  right  would  directly  lead  to  general 
mutiny,  and  be  fraught  with  great  danger  and  peril,  not  only 
to  the  one  so  insubordinate,  but  to  all  on  board,  and  to  the  ship 
and  cargo  as  well.  The  language  of  the  books  is,  that  "dis- 
obedience or  misconduct  of  the  sailor  is  of  necessity  punish- 
able with  great  severity,  because  discipline  must  be  preserved, 
and  without  it  the  ship  would  always  be  in  great  peril." 
1  Parsons  on  Maritime  Law,  468.  "By  the  common  law,  the 
master  has  authority  over  all  thie  mariners  on  board  the  ship, 
and  it  is  their  duty  to  obey  his  commands  in  all  lawful  mat- 
ters relating  to  the  management  of  the  ship  and  the  preserva- 
tion of  good  order,  and  such  obedience  they  expressly  promise 
to  yield  to  him  by  the  agreement  usually  made  for  their  ser- 
vice. .  .  .  Such  an  authority  is  absolutely  necessary  to  . 
the  safety  of  the  ship  and  of  the  lives  of  the  persons  on 
board."  Abbott  on  Shipping,  177.  "  A  deliberate  refusal  to 
do  duty  has  always  been  considered  as  one  of  the  highest 
offenses  by  the  maritime  law.  The  power  to  command  must 
reside  somewhere,  and  the  law  has  placed  it  in  the  master. 
He  may  exercise  it  properly,  or  hxirshh/  and  unjustly^  and  for 
this  he  is  answerable  when  he  returns  to  port."  The  PalledOy 
3  Ware,  821. 

"  The  master  has  an  absolute  authority  on  board  his  ship, 
and  his  orders,  if  not  unlawful,  are  and  must  be  imperative; 
submission  is  amongst  the  first  duties  of  the  seaman."  United 
States  V.  Smith  <fk  Coomhs,  8  Wash.  C.  C,  625.  "  In  cases  of 
necessity  or  calamity  during  the  voyage,  the  master  is  by  law 
created  agent  for  the  benefit  of  all  concerned,  and  his  acts 
done  under  such  circumstances,  in  the  exercise  of  a  sound 
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discretion,  are  binding  upon  all  parties  in  interest  in  the  voy^ 
age.*'  Jordan  v.  Warren  Ims.  Co.y  1  Story  C.  C,  343. 
While  treating  npon  the  authority  of  the  master,  in  the  case 
of  **  The  Ahnatia;'  Deady's  Rep.,  478,  the  court  says:  ** He 
had  a  right  to  have  the  sails  furled  to  please  his  eye,  and  in 
accordance  with  his  notions  of  what  wsls  profeeeional  cmd  sea- 
manlike.  Some  oiie  must  give  the  law  upon  these  matters, 
and  the  general  rule  is  that  the  seaman  must  obey  what  his 
master  commands."  The  seaman  on  the  voyage  has  no 
alternative  but  to  obey  or  suffer  punishment  He  cannot  dis- 
sent from  or  abandon  the  service  on  account  oC  the  dangers 
or  unreasonableness  of  the  particular  service  required,  as  he 
might  do  in  port,  but  must  obey  at  any  risk  or  hazard  to  him- 
self; and  yet  he  voluntarily  incurs  no  risk,  but  acts  upon  the 
risk  and  responsibility  of  those  whose  lawful  authority 
demands  of  him  implicit  obedience  to  every  lawful  command, 
however  unreasonable  or  dangerous,  to  which  he  reluctantly 
submits  to  his  own  personal  injury.  The  law  which  imposes 
upon  the  master  this  almost  absolute  authority,  also  imposes 
upon  him  the  fullest  responsibility  for  its  careful,  considerate 
and  reasonable  exercise  in  all  emergencies,  and  in  default  of 
which  it  also  imposes  upon  him  a  clear  legal  liability — or 
upon  those  he  represents — for  any  personal  damages  occa- 
sioned by  such  default 

The  plaintiff,  by  protesting  against  the  dangerous  and 
unreasonable  manner  of  accomplishing  the  object  proposed, 
and  by  which  he  was  injured,  and  suggesting  a  safer  and 
more  reasonable  way  of  accomplishing  the  same  object,  and 
then  submitting  to  the  order  and  authority  of  the  master,  and 
attempting  to  do  the  work  required  in  a  careful  and  prudent 
manner,  did  his  whole  duty,  and  thereby  removed  from  him- 
self all  of  the  responsibility.  The  master,  by  declining  and 
rejecting  the  safer  and  reasonable  manner  proposed  by  the 
plaintiff,  and  by  gross  carelessness  imperatively  commanding 
the  plaintiff  to  perform  the  work  in  the  more  dangerous  way. 
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assumed  all  of  the  responsibility  and  risk  for  the  defen^anta. 
The  plaintiff  entered  upon  this  dangerous  service  under  duress 
and  submission  to  compulsion,  without  the  liberty  of  choice 
or  freedom  of  the  will,  and  is  therefore  not  responsible  for  his 
acts,  without  negligence.  *^  Oases  may  and  do  arise  when 
instant  obedience  to  the  orders  of  the  mate  is  necessary;  such 
as  orders  to  take  in  sail  in  a  sudden  squall,  or  to  cut  away  the 
rigging  or  spars,  or  to  go  aloft  on  a  sudden  emergent  duty, 
when  the  mate  may  instantly  enforce  obedience  by  the  appli- 
cation of  positive  force,  and  indeed  of  all  the  force  required 
to  produce  prompt  obedience."  Flanders  on  Shipping,  §  73; 
United  States  v.  Hunt,  2  Story  O.  C,  126;  United  States  v. 
TayloTj  2  Sumner,  688. 

The  plaintiff  avers  that  he  used  care,  or  was  not  in  fault,  in 
attempting  with  others  to  execute  the  orders  of  the  master, 
and  that  he  submitted  to  the  judgment  and  authority  of  the 
master  after  protest,  and  thus  most  clearly  brings  himself 
within  the  protection  of  these  principles,  and  establishes  his 
right  of  recovery.  He  could  not  have  safely  or  lawfully  done 
otherwise  than  submit  under  the  circumstances;  for  his  diso- 
bedience would  have  been  revolt  and  mutiny,  and  he  wonld 
have  been  liable  to  personal  hazard  and  punishment;  and  to 
hold,  under  such  circumstances,  that  he  cannot  recover  for  his 
personal  injuries,  received  without  any  fault  of  his  own, 
and  solely  by  the  careless  and  unreasonable  orders  of  his 
superior,  would  be  outrageously  unjust 

The  owners  of  the  vessel,  for  whom  the  master  was  acting 
jiyro  Jmo  inoe,  are  liable  for  the  injuries  of  the  plaintiff  caused 
by  the  want  of  skill  and  ordinary  care  in  commanding  such  dan- 
gerous and  unreasonable  service.  ^^  By  the  general  rule  of  the 
maritime  law,  the  owners  of  a  vessel  are  liable  for  all  injuries 
caused  by  the  misconduct,  negligence  or  unskilfulness  of  the 
master,  provided  the  act  be  done  within  the  scope  of  his 
authority  as  master."    Beawes'  Lex  Mercatoria  (4th  London 

Vol.  XLVn.— 89 
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ei),  64;  Stinson  v.  Wyman,  Daveis,  172;  The  WaldOy  id., 
161;  Dtisar  v.  Mwga^roydj  1  Wash.  C.  C,  13. 

In  the  case  of ""  7%tf  State  RigUe^'  Orabbe,  23-34,  Mr. 
Justice  HoFKiNSOK  HBes  the  following  language,  which  is  so 
comprehensive  and  expressive  of  the  principles  governing  this 
case,  that  a  copious  quotation  will  be  warranted:  ^  In  the 
case  now  before  this  court,  I  do  not  understand  it  to  be  denied 
that  the  owners  of  a  vessel  are  answerable  for  the  acts  of  their 
captain  done  within  the  course  and  scope  of  bis  employment 
and  business.  Is  this  not  enough  for  this  case?  Assuredly 
it  was  within  the  course  and  scope  of  the  employment  and 
authority  of  Captain  Allen,  to  direct  the  ^  State  Bights '  to  be 
steered  at  his  pleasure.  He  had  full  power  to  do  this,  derived 
from  his  owners,  and  all  on  board  were  bound  to  obey  his 
orders  without  interposing  their  judgment  as  to  the  conse- 
quences to  him  or  his  owners.  By  the  execution  of  such  an 
order  a  wrong  is  done  to  another  party.  On  what  principles 
of  the  common  or  maritime  law  can  the  owners  of  the  offend- 
ing vessel,  the  principals  of  such  an  agent,  whom  they  have 
armed  with  the  power  to  do  the  wrong,  throw  the  responsi- 
bility from  themselves?" 

These  principles  are  further  sustained  by  Desty's  Shipping 
and  Admiralty,  134;  Niagara  v.  Cordea^  31  How.,  7;  Stone 
V.  Ketlandy  1  Wash.  C.  C,  143;  The  Ben  Fliivty  1  Abbott, 
U.  S.,  136;  Reedet  cU.  v.  Canfieldy  1  Sumner,  195;  Brown  v. 
Overtony  Sprague,  463;  Brown  v.  The  D.  S.  Cage  and  Oumersy 
1  Woods,  401.  This  treatment  of  the  subject  of  the  liability 
of  the  owners  for  the  tortious  acts  of  the  master  of  a  vessel 
has  been  more  extended  because  I  have  been  unable  to  find 
any  reported  case  of  closely  analogous  facts. 

By  the  Court. — The  order  of  the  county  court  sustaining 
the  demurrer  to  the  amended  complaint  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 
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BuDOB  VS.  Mott  and  another. 
SoiFPiiTa.    What  act  of  master  ineonsistent  with  hia  emplo^menL 

1.  Where  a  vessel  was  arrested  by  process  in  admiralty  issaed  at  the  suit  of 

the  master  and  another  person,  and  her  Yoyage  and  employment  inter- 
mpted  until  the  was  released  by  her  owners:  Held,  that  this  act  of 
the  master  terminated  his  employment  as  such,  at  the  election  of  the 
owners. 

2.  The  master,  having  been  made  one  of  the  libellants  of  his  own  vessel, 

and,  with  knowledge  of  the  fact,  having  done  nothing  towards  dismiss- 
ing the  suit  or  releasing  the  vessel,  cannot  be  heard  to  deny  that  he  was 
a  pariy  to  the  proceeding,  on  the  groond  that  he  professed  disapproval 
of  it 

APPEAL  from  the  Circuit  Court  for  MilwauJcee  County. 

In  March,  1875,  defendants,  as  owners  of  a  vessel,  employed 
the  plaintiff,  George  Budge^  to  sail  it  as  master  on  the  great 
northern  lakes,  for  the  season  of  1875,  for  a  specified  sum. 
Plaintiff  served  as  such  master  until  July  1,  1875,  when 
defendants  discharged  him  from  their  service.  It  appears 
that  they  paid  him  for  his  services  until  the  date  of  his  dis- 
charge, at  the  stipulated  rate;  but  he  sought  in  this  action  to 
recover  the  remainder  of  the  sum  agreed  to  be  paid  for  the 
season;  alleging,  among  other  things,  that  he  was  discharged 
without  fault  on  his  part 

On  this  trial,  defendants  put  in  evidence  a  libel  against  the 
vessel,  filed  June  24,  1875,  in  a  federal  district  court,  which, 
after  the  signature  of  the  proctors,  purported  also  to  be 
signed  by  the  present  plaintiff  as  well  as  by  his  brother,  Gil- 
bert Budge,  with  a  verification  attached  signed  by  Gilbert 
Budge.  The  libel  recites  that  "Gilbert  Budge  and  George 
Budge  exhibit  this  their  libel;''  avers  that  the  libellants  are 
sole  owners  of  the  vessel,  and  are  deprived  of  the  possession 
by  means  of-  certain  fraudulent  representations  and  certain 
proceedings  therein  set  forth;  and  prays  for  a  warrant  of 
arrest  against  the  vessel,  and  process  of  monition  for  John  T. 
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Moit  (one  of  the  present  defendants),  and  all  others  concerned, 
etc.  An  undertaking  for  the  costs,  filed  at  the  same  time,  and 
purporting  to  be  signed  by  the  present  plaintiff  as  well  as 
by  Gilbert  Budge  and  a  third  person,  was  also  put  in  evidence. 
When  the  libel  was  exhibited,  process  was  issued  thereupon, 
and  the  marshal  took  possession  of  the  vessel,  which  was 
released  a  few  days  afterward  upon  bond  filed  by  the  owners. 
The  testimony  for  defendants  also  tended  to  show  that  the 
libel  was  filed  with  the  knowledge  and  consent  of  the  plaintiff; 
and  that  at  the  time  of  his  discharge,  the  fact  that  he  had 
united  with  Gilbert  Budge  in  exhibiting  such  libel  was 
assigned  to  him  as  the  reason  of  such  discharge. 

Plaintiff  introduced  evidence  to  show,  among  other  things, 
that  the  libel  was  filed  without  his  approval  or  consent  and 
against  his  remonstrances,  and  that  he  objected  to  it  because 
he  feared  that  it  wonld  lead  to  his  discharge  from  defendants' 
service;  and  he  testified  that  he  never  signed  his  name  to  the 
libel  or  undertaking,  and  did  not  know  that  it  was  so  signed 
before  the  trial  of  the  present  action. 

Under  the  direction  of  the  court,  the  defendants  had  a 
verdict;  and  plaintiff  appealed  from  the  judgment 

For  the  appellant,  there  were  briefs  by  H.  H.  cfe  G.  C. 
MarJcham^  with  E.  P.  Smithy  of  counsel,  and  oral  argument 
by  Mr.  Smith.  They  contended  that,  upon  the  evidence  in 
the  case,  the  jury,  if  the  questions  of  fact  had  been  submitted 
to  them,  might  have  found  that  plaintiff  never  signed  the 
libel,  or  assented  to  or  approved  of  the  filing  of  the  same; 
that  he  did  not  know  of  its  contents;  that  when  his  attention 
was  called  to  it  by  defendant's  agents,  he  assured  such  agent 
that  he  had  nothing  to  do  with  it;  and  that  defendants  never- 
theless, without  inquiry  into  the  fact,  discharged  him  from 
their  employment.  Upon  these  facts  plaintiff  would  have 
been  entitled  to  a  judgment  in  his  favor.  Plaintiff  testifies 
that,  though  he  requested  one  Capt.  Vance  to  notify  the  owners 
of  the  filing  of  the  libel,  knowing  from  his  brother  that  it  was 
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to  be  filed,  yet  he  did  not  know  the  particnlar  contents  either 
of  the  libel  itself  or  of  the  telegram  sent.  The  only  evidence, 
other  than  the  testimony  of  defendant's  agent,  to  show  that 
plaintiff  knew  the  contents  of  the  libel,  was  the  possession  of 
the  vessel  by  the  marshal.  No  papers  were  served  on  plaintiff 
in  the  proc^ings  against  the  vessel,  the  law  requiring  simple 
publication;  so  that  there  was  nothing  in  the  fact  of  possession 
by  the  marshal  that  would  necessarily  notify  plaintiff  of  the 
contents  of  the  libel. 

TFfw.  P.  Lynde^  for  respondents: 

The  libel  was  filed  by  plaintiff's  lawyers  in  the  name  of 
plaintiff  and  Gilbert  Budge;  the  vessel  was  seized  on  a  mo- 
nition issued  on  that  libel;  plaintiff's  name  appears  to  be 
signed  to  the  libel  and  also  to  the  stipulation  for  costs;  he 
caused  a  telegram  to  be  sent  by  Capt  Yance  to  the  owner 
stating  that  he  and  bis  bother  had  libeled  the  vessel;  he 
told  the  agent,  when  the  latter  came  on  to  release  the  vessel, 
that  he  had  been  overpersuaded  by  Gilbert;  and  he  made  no 
proposition  to  dismiss  the  suit  as  to  himself,  but  allowed  it  to  go 
on,  compelling  the  owner  to  bond  the  vessel.  Under  such  cir- 
cumstances the  owner  was  fully  justified  in  discharging  him 
from  his  employment  If  the  libel  had  been  filed  without 
plaintiff's  knowledge  or  consent,  still,  when  the  vessel  was  seized 
and  the  monition  was  posted  on  the  vessel,  showing  that  she  was 
seized  in  a  suit  brought  by  Oeorge  Budge  and  Gilbert  Budge, 
and  when  he  dictated  the  telegram  notifying  his  employer  of  the 
suit,  he  certainly  did  not  know  that  his  name  was  used  as 
libellant;  and  if  he  did  not  intend  to  approve  the  suit,  he 
should  at  once  have  disclaimed,  and  have  had  the  libel  dis- 
missed as  to  himseli  This  was  in  his  power  at  any  time. 
Noonan  v.  Orton^  31  Wis.,  272;  Zowenstein  v.  GUdemoellj 
7  Cent.  L.  J.,  168. 

Btak,  C.  J.  The  position  of  master  of  a  ship  is  one  of 
great  trust,  power  and  responsibility.    In  aU  emergencies, 
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physical  and  moral,  it  is  his  peremptory  duty  to  protect,  as 
far  as  it  may  lawfully  be  done,  his  vessel  and  the  interest  of 
his  owners  in  it  Indeed,  his  power  and  dnty  go  so  far  that 
ha  may,  in  some  emergencies,  pledge  his  vessel  by  bottomry, 
to  secure  or  relieve  her  from  arrest  In  case  of  arrest,  or 
threatened  arrest,  it  is  his  duty  to  do  all  that  he  may  properly 
do,  on  b^alf  of  the  vessel  and  her  owners,  to  free  her  from 
arrest,  so  that  she  may  prosecute  her  voyage  or  employment; 
and  in  the  performance  of  thes^  duties  the  master  is  held  to 
a  high  degree  of  care  and  integrity.  Abbott's  Shipping,  167; 
1  Parsons'  Shipping,  140;  2  id.,  3;  The  Auroray  1  Wheat., 
96;  Smith  v.  Gouldy  4  Moore  P.  C,  21;  The  Gauntlet^  3  W. 
Robinson,  82. 

Here  the  vessel,  of  which  the  appellant  was  master,  was 
arrested  by  process  in  admiralty  issued  at  the  suit  of  himself 
and  another,  and  her  voyage  or  employment  interrupted  until 
she  was  released  by  her  owners.  It  may  be  that  the  master 
and  his  coplaintiff  in  admiralty  hud  a  valid  claim  against  the 
vessel  or  her  owners.  It  may  be  that  the  master  was  not 
designedly  guilty  of  bad  faith  to  his  owners  by  suffering  his 
name  to  be  used  in  the  proceeding  to  arrest  the  vessel.  Of^ 
that  it  is  unnecessary  to  express  an  opinion.  But  it  is  quite 
certain  that,  rightfully  or  wrongfully,  the  appellant  took  a 
course  inconsistent  with  his  employment  and  duties  as  master, 
stopping  the  employment  of  the  vessel  with  which  he  was 
charged,  and  terminating  his  own  employment  as  master  at 
the  election  of  his  owners.  He  conld  not  by  his  own  act,  in 
his  own  behalf,  stop  the  navigation  of  the  vessel,  and  at  the 
same  time  be  entitled  to  wages  for  navigating  her.  As  far  as 
it  lay  with  him,  he  rescinded  his  contract  of  employment  as 
master  by  putting  it  out  of  his  own  power  to  perform  it. 

It  is  idle  to  pretend  that  the  appellant  was  not  a  party  to 
the  proceeding  in  admiralty  against  the  vessel  becaase  he  pro- 
fessed disapproval  of  the  suit  The  suit  was  brought  in  his 
name  and  his  coplaintiff's,  and,  being  a  party  of  record,  he 
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cannot  be  Iieard  to  Bay  that  he  was  not  a  party  in  fact  He 
was  one  of  the  libellants  of  his  own  vessel  in  admiralty,  as 
he  mast  have  been  fully  advised,  if  he  had  no  other  notice,  by 
the  monition  served  npoa  him;  and  he  did  nothing  towards 
dismissing  the  suit  or  releasing  the  vessel.  Whatever  differ- 
ences of  opinion  or  of  policy  in  the  matter  there  may  have 
been  between  himself  and  his  coplaintiff*,  his  name  was  used 
as  a  jdaintiff  of  record.  He  suffered  his  name  to  be  so  used, 
and  he  was  responsible  for  the  ari-est  and  detention  of  his  ves- 
sel in  the  suit  in  admiralty. 

The  view  of  the  case  taken  by  the  learned  judge  of  the  conrt 
below  was  quite  right,  and  the  judgment  below  is  affirmed. 

By  the  Court.  —  Judgment  affirmed. 


Sanger  and  others  vs.  Dun  and  others. 

Ck>NTBACT.    JJahilUy  of  **  CoUedion  Agency  **  for  money  collected  through  it 

Defendants  havingr  a  "  mercantile  tLgency  ^*  with  a  **  ooUeetion  department,*' 
in  this  state,  plainti£b  le£t  with  tton  a  claim,  for  collection,  and  ixiok 
from  them  a  receipt  stating  the  amoont  of  such  claim  and  that  it  was  to 
be  transmitted  by  mail  for  collection  or  a4jastment,  to  an  attorney,  at 
the  risk  and  on  accoant  of  the  plaintiflb,  and  the  proceeds  to  be  paid 
over  or  aoconnted  for  to  them  when  received  by  dcnEendants  from  said 
attorney.  Phuntiffii  also  signed  a  receipt  in  defendant's  books,  which 
stated  the  nature  and  amount  of  their  said  daim,  and  that  the  receipt 
first  above  mentioned  had  been  given  them,  reciting  its  terms.    Held, 

1.  That,  in  the  absence  of  any  proof  of  fraud  in  respect  to  them,  these 

receipts  fix  the  rights  and  liabilities  of  the  parties  in  regard  to  said 
daim,  even  if  accepted  or  subscribed  by  plaintiflRi  without  reading  ihem. 

2.  That,  under  such  receipts,  defoMlaats  were  not  liable  for  the  acts  or  de- 

fault of  the  attorney  employed  by  them  to  collect  the  claim,  unless  they 
were  guilty  of  gross  negligence  in  the  selection  of  such  attorney. 
Lton  and  Tatlob,  JJ.,  dissent  as  to  the  second  point 

3.  What  the  liability  of  defendants  would  have  been  in  the  absence  of  any 

express  contract^  not  considered. 
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APPEAL  from  the  County  Court  of  Milwaukee  County. 

On  the  5th  of  September,  1874,  plaintiffs,  at  the  city  of 
Milwaukee,  put  into  defendants'  hands,  for  collection,  a  claim, 
in  the  form  of  an  account,  against  L.  P.  Bogers  &  Bros.,  of 
Foxburgh,  Pa.  Defendants  forwarded  the  claim  to  an  attor- 
ney at  St  Petorsburgh,  a  village  in  the  same  county  as  Fox- 
burgh,  who  collected  the  whole  amount  of  the  claim,  but  never 
paid  over  any  part  of  it  to  either  the  defendants  or  the  plaint- 
iffs. This  action  was  brought  to  recover  the  amount  from 
defendants.  The  complaint  alleges  that  at  the  time  when 
such  claim  was  put  in  their  hands,  defendants'  business  was 
''  the  collection  of  all  kinds  of  debts  in  all  parts  of  the  United 
States; "  that,  at  and  before  said  date,  they  urged  plaintiflfs  to 
place  in  their  hands  for  collection  accounts  against  persons  re- 
siding in  or  out  of  this  state,  representing  that  they  had 
extraordinary  means  and  facilities  for  the  speedy  collection  of 
claims  against  any  person  in  any  part  of  the  United  States, 
and  assuring  plaintiffs  that  all  claims  so  placed  in  their  hands 
should  be  pronxptly  collected,  and  the  proceeds  promptly  paid 
over;  and  that  plaintiffs  gave  defendants,  for  collection,  the 
claim  in  question,  at  their  request  and  in  reliance  upon  said 
representations,  etc. 

The  answer  was,  in  substance,  that  plaintiffs,  when  they  re- 
quested defendants  to  forward  said  claim  for  collection,  entered 
into  a  written  agreement  with  defendants,  whereby  the  former 
agreed  that  the  latter  should  transmit  said  claim  for  collection, 
by  mail,  to  an  attorney,  for  the  account  and  at  the  risk  of 
plaintiffs;  that  the  attorney  to  whom  it  was  transmitted  by 
defendants,  was  a  lawyer  of  good  standing  and  repute  in  his 
profession,  and  defendants  had  at  the  time  no  knowledge  or 
information  contrary  to  his  general  reputation  for  integrity; 
and  that  the  moneys  collected  by  him  had  not  been  lost 
through  any  neglect  or  default  of  defendants. 

The  character  of  the  two  papers  respectively  accepted  and 
signed  by  plaintiffs  at  the  time  when  the  claim  in  question 
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was  left  with  defendants  for  collection,  will  sufficiently  appear 
fronoL  the  opinion.  Plaintiffs'  evidence  tended  to  show  that 
thej  had  not  read  these  receipts  or  become  aware  that  they 
contained  the  clanse  relied  upon  by  defendants,  until  after 
their  claim  had  been  collected  by  the  attorney  to  whom  it  was 
sent  In  its  charge  to  the  jnry,  the  circuit  court  stated  that 
these  papers  "  were  not  merely  receipts,  but  had  provisions  in 
them  which  amounted  to  a  contract; "  that  if  the  contract 
between  the  parties  was  that  expi*es8ed  in  the  receipts,  plaint- 
iffs could  not  recover,  unless  it  further  appeared  that  defend- 
ants' agent  to  whom  the  account  was  sent,  was,  to  defendants' 
knowledge,  a  dishonest  and  unfit  person;  but  that  if  the  jury 
should  further  find,  in  reference  to  the  restrictive  clause  relied 
on  by  defendants,  that  plaintiffs,  when  they  accepted  and 
signed  the  respective  receipts,  did  not  understand  that  they 
contained  such  a  clause,  then  defendants  were  liable  for  the 
amount  collected  by  the  attorney,  whether  they  did  or  did  not 
know  of  his  incompetency  or  dishonesty. 

There  was  a  verdict  for  the  plaintiffs;  a  new  trial  was  de- 
nied; and  defendants  appealed  from  a  judgment  pursuant  to 
the  verdict 

For  the  appellants,  there  was  a  brief  by  FincheSy  Lynde  <6 
MUleTy  and  oral  argument  by  Mr.  Lynde.  They  contended, 
1.  That  upon  the  question  whether,  if  the  account  had  been 
left  by  plaintiffs  with  defendants  for  collection  without  any 
special  contract,  defendants  would  have  been  liable  for  the 
acts  of  the  attorney  employed  by  them,  there  is  a  confiict  of 
authorities;  but  that  the  weight  of  authority  in  this  country 
is  against  the  liability.  Stacy  v.  Dane  Co.  Banky  12  Wis., 
633;  Fahens  v.  MercarUiU  Bankj  23  Pick.,  330;  Dorchester 
Bank  v.  N.  E.  Bank,  1  Gush.,  177;  Warren  Bank  v.  Suffolk 
Bank,  10  id.,  682;  EaatHaddam  Bank  v.Scoville,  12  Conn., 
303;  Agricultural  Bank  v.  Com.  Bank,  7  Sm.  &  M.,  692; 
Citizens^  Bank  v.  HoweUy  8  Md.,  630;  Hyde  v.  Planter's 
BanJkj  17  La.,  660;  2  Kob.  (La.),  294;  Bellemire  v.  Bank  of 
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U.  S.f  4  Whart,  105.  2.  That  a  party  to  a  written  contract 
cannot  be  permitted  to  prove  that  he  did  not  read  it  or  know 
its  contents  when  he  signed  it  See  Upton  v.  Tribilcocky  91 
U.  S.,  50,  citing  Jackson  v.  Crot/y  12  Johns.,  427;  Lies  v. 
Stub,  6  Watts,  48;  Farley  v.  Bryant^  32  Me.,  474;  C offing  v. 
Taylor,  16  III,  457;  Stapylton  v.  Scott,  13  Ves.,  427;  AU 
vanly  v.  Kmnord,  2  M.  &  G.,  7;  S.  C,  29  Beav.,  490.  See 
also  GermaniaF.  1.  Co.  v.  Ji.  Ji.  Co.,  72  N.  T.,  90;  HOI  v. 
Bailroad  Co.,  73  id.,  351;  Wheaton  v.  Fay,  62  id.,  283; 
Grace  v.  Adams,  100  Mass.,  505;  Winslow  v.  Driskell,  9 
Gray,  363;  McCoi^mack  v.  Molburg,  43  Iowa,  562;  Bell  v. 
Byerson,  11  id.,  233;  Rogers  v.  Place,  29  Ind.,  577;  Neheker 
V.  Cutsinger,  48  id.,  436;  Bank  of  Washington  v.  Triplet, 
1  Pet,  80;  Kerr  on  F.  &  M.,  77.  To  esca->e  liability  upon 
the  contract,  mistake  or  fraad  in  its  execution  mast  be  both 
alleged  and  shown.  Armstrong  v.  Grand  Trunk  li^y  Co., 
18  Am.  Law  Reg.,  N.  S.,  439;  Z.  dk  N.  Railroad  Co.  v. 
Brovmlee,  9  Cent  L.  J.,  101;  Kirhland  v.  Dinsmore,  62  N. 
Y.,  179;  Hill  v.  Railway  Co.  and  Germania  F.  I.  Co.  v.  Rail- 
way Co.,  supra.  3.  That  the  contract  for  a  limited  service 
and  a  limited  liability  was  valid.  Stacy  v.  Dane  Co.  Bank, 
supra;  Bradstreet  v.  Everson,  72  Pa.  St,  134-6. 

For  the  respondents,  there  was  a  brief  by  Markhams  <6 
Smith,  and  oral  argument  by  F.  P.  Smith.  They  contended, 
1.  That  where  persons  holding  themselves  ont  as  a  collecting 
agency  receive  accounts  for  collection  by  their  agents,  they 
must  be  regarded  as  undertaking  to  transmit  for  collection  to 
a  faithful  and  responsible  agent  Bradstreet  v.  Everson,  72 
Pa.  St,  124;  Riddle  v.  Poorman,  3  Penn.,  224;  Cox  v.  Liv- 
ingston, 2  W.  &  S.,  103;  Krause  v.  Dorrance,  10  Barr,  462; 

Wi/ngate  v.  Mechanics*  Bank,  id.,  104;  Rhines  v.  Etxms,  16 
P.  F.  Smith,  192;  Zewis  v.  Peck,  10  Ala.,  142;  Pollard  v. 
Rowland,  2  Blackf.,  22;  Cummins  v.  McLain,  2  Ark.,  402; 

Wilkinson  V.  Griswold,  12  Sm.  &  M.,  669;  JUontg,  Co.  Bank 
V.  Albany  Bank,  8  Barb.,  396.    Cases  like  Fabens  v.  The 
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Mercantile  Bankj  33  Pick.,  380,  and  other  bank  eases  cited 
for  the  appellants,  are  greatly  controlled  by  ^^  the  i^neral  cus- 
tom of  merchants  and  bankers,  and  the  implied  obligations 
upon  the  latter  resulting  from  their  relations,"  as  is  stated  by 
Shaw,  C.  J.,  in  the  Fabens  case.  But  some  authorities  hold 
that  even  a  bank  sending  paper  to  another  bank  for  collection, 
is  liable  for  the  malfeasance  or  negligence  of  the  latter  as  its 
agent  Bank  of  Wash.  v.  Triplet^  1  Pet.,  25;  Allen  v.  Mer- 
chanUi*  Bariky  23  Wend.,  216;  Bellemire  v.  Bank  of  U.  S.j 
4  Whart,  105,  613;  Van  Wart  v.  WooUey,  3  Bam.  A  Oress., 
439.  2.  That  the  receipts  relied  upon  by  defendants  would 
not  bear  the  construction  contended  for  by  them;  but  that  if 
thus  construed  they  would  permit  the  defendants  to  take  ad- 
vantage of  their  own  wrong,  and  would  be  void  as  contrary  to 
public  policy.  Candee  v.  W.  U.  Tel.  Co.,  34  Wis.,  471-5; 
True  V.  Int.  Tel.  Co.,  60  Me.,  9;  Tyler  v.  W.  JJ.  Tel.  Co.,  8 
Alb.  L.  J.,  181;  Bimey  v.  N.  T.  cfe  W.  Tel.  Co.,  18  Md.,  341; 
Ellia  V.  Am.  Tel.  Co.,  13  Allen,  226;  Sweatland  v.  III.  dk 
M.  Tel.  Co.,  27  Iowa,  433;  U.  S.  Tet.  Co.  v.  Wenger,  55  Pa. 
St,  262;  Redpath  v.  W.  JJ.  Tel.  Co.,  112  Mass.,  71;  Clarke  v. 
Holmes,  7  H.  &  N.,  938 ;  Scott  &  J.  on  Tel.,  §§  201-2.  Such  a 
contract,  so  construed,  would  also  be  in  violation  of  the  doc- 
trine that  a  principal  is  estopped  from  denying  his  liability 
through  an  agent,  especially  when  the  agent  has  been  guilty 
6f  fraud.  York  v.  BaUroad,  3  Wall.,  107;  Transp.  Co. 
V.  Dovm^,  11  id.,  129;  Erie  cfe  W.  Tramp.  Co.  v.  Bater  (S. 
C.  IlL),  8  Cent  L.  J., 


Cole,  J.  We  are  all  clear  in  the  opinion  that  this  case  must 
be  decided  upon  the  receipts  offered  in  evidence,  which  consti- 
tute the  contract,  and  fix  the  rights  and  liabilities  of  the  par- 
ties. These  receipts  are  plain  and  distinct  in  their  language, 
and  no  good  reason  was  suggested  on  the  argument  why  they 
are  not  valid  and  binding  upon  the  parties  executing  them. 
True,  it  was  said  by  the  learned  counsel  for  the  plaintiffs,  that 
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the  proof  shows  that  Mr,  Roohwell  did  not  read  the  receipts, 
or  know  or  understand  that  thej  contained  a  claose  restricting 
the  liabilitj  of  the  defendants.  To  this  remark  we  answer  in 
the  words  used  bj  this  and  other  courts  when  considering  a 
similar  question.  It  is  not  claimed  that  he  was  overreached 
or  deceived  otherwise  than  in  the  fact  that  he  did  not  read  or 
understand  the  contract  which  he  signed;  but  that  was  his  own 
negligence.  It  will  not  do  for  a  man  to  enter  into  a  contract, 
and,  when  called  upon  to  abide  bj  its  conditions,  say  that  he 
did  not  read  it  when  he  signed  it,  or  did  not  know  what  it  con- 
tained. FuLler  v.  Madison  Mutual  Insurance  Co^  36  Wis., 
699;  Upton  v.  TribilcocJc,  91  U-  S.,  45;  Wheaton  v.  Fay,  62 
N.  Y.,  275;  Oermania  Fire  Insurance  Co.  v.  M.  <&  O.  Hail- 
road,  72  N.  T.,  90;  EUl  v.  S^  B.  <&  N.  T.  Railroad,  73 
N.  T.,  351. 

Of  course  we  are  considering  a  case  relieved  from  all  pre- 
tense of  fraud  or  imposition,  for  nothing  of  the  kind  was  used 
in  procuring  the  contract  The  only  reason  for  claiming  that 
the  plaintiffs  are  not  bound  by  the  restrictive  clause  in  the  re- 
ceipts is,  that  RockweU  did  not  read  them  or  understand  that 
they  contained  such  a  restrictive  clause  when  the  papers  were 
executed.  But  if  he  failed  to  read  or  understand  the  contract, 
it  was  his  own  fault,  and  the  plaintiffs  alone  are  responsible 
for  the  omission.  Therefore,  under  the  circumstances,  we  all 
think  that  the  contract  is  binding  upon  the  parties,  and  it  must 
be  conclusively  presumed  that  they  understood  its  terms  and 
assented  to  them.  This  being  so,  the  question  is.  What  was 
the  extent  or  degree  of  responsibility  assumed  by  the  defend- 
ants in  the  transaction?  A  majority  of  the  court  are  of  the 
opinion  that  the  defendants  were  only  liable,  under  the  con- 
tract, for  gross  negligence  in  the  selection  of  the  attorney  to 
whom  the  plaintiffs'  account  was  sent  for  collection. 

On  the  delivery  of  the  account  to  the  defendants,  they  gave 
the  plaintiffs  a  receipt  to  the  effect  that  the  account  was  to  be 
transmitted  by  mail,  for  collection  or  adjustment,  to  an  attor- 
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ney,  at  the  risk  and  on  the  accoant  of  the  plaintiffs  — the  pro- 
ceeds to  be  paid  over  or  accounted  for  to  the  plaintiffs  when 
received  bj  the  defendants  from  the  attorney.  At  the  same 
time  a  receipt  was  signed  by  the  plaintiffs  in  the  books  of  the 
defendants,  stating  the  amonnt  of  the  account,  and  that  the 
claim  was  to  be  transmitted  by  mail  to  an  attorney,  at  the  risk 
and  for  the  account  of  the  plaintiffs.  Such  are  the  conditions 
of  the  receipts  which  constitnte  the  contract  betweep  the  par- 
ties; and  the  question  therefore  is,  What  liability  did  the  de- 
fendants assume  in  the  matter?  On  the  part  of  the  plaintiffs 
it  is  insisted,  that,  as  the  defendants  held  themselves  out  to 
the  world  as  a  collecting  agency,  when  they  received  the  ac- 
count of  the  plaintiffs,  they  undertook  either  to  collect  it  them- 
selves, or  remit  the  same  to  some  suitable  attorney  in  that  part 
of  the  coun^try  where  the  debtors  lived,  to  make  the  collection, 
and  that  they  became  responsible  for  the  negligence  or  mis- 
conduct of  the  attorney  whom  they  employed  for  that  purpose. 
It  well  may  be  that  such  would  be  the  responsibility  of  the 
defendants,  were  it  not  for  the  restrictive  clause  in  the  receipts. 
But  that  clause,  if  any  effect  is  given  to  it,  clearly  limits  that 
liability;  for  it  provides  that  the  account  is  to  be  transmitted 
to  an  attorney  for  collection  at  the  risk  of  the  plaintiffs.  Such 
being  the  case,  we  think  the  defendants  are  not  liable  for  the 
acts  or  default  of  the  attorney  employed  by  them,  unless  in 
the  selection  of  such  attorney  they  were  guilty  of  gross  negli- 
gence; for  it  seems  to  us  it  was  competent  for  the  parties,  by 
express  contract,  to  limit  the  liability  which  the  law  would 
otlierwise  impose  upon  the  defendants  for  the  acts  of  the  attor- 
ney employed  by  them  to  make  the  collection.  We  are  not 
aw^re  of  any  principle  of  law  or  public  policy  which  condemns 
such  a  contract  In  respect  to  the  employment  of  sub-agents 
or  substitutes,  when  provided  for  in  the  letter  of  attorney,  Mr. 
Justice  Stobt  lays  down  the  general  rule  to  be:  ^^  In  such  cases 
it  is  clear  that  the  original  attorney  or  agent  will  not  be  liable 
for  the  acts  or  omissions  of  the  substitute  appointed  or  em- 
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ployed  bj  hitxiy  unless,  in  the  appointment  or  sabstitution,  he 
is  gailty  of  fraud  or  gross  negligence,  or  improperly  cooperates 
in  the  acts  or  omissions."  Story  on  Agency,  §  201.  Notwith- 
standing the  clause  in  the  receipts,  it  is  sought  to  render  the 
defendants  responsible  for  the  loss  of  the  money  collected  by 
the  attorney;  in  other  words,  virtually  to  make  the  defendants 
guarantors  of  the  fidelity  and  integrity  of  such  attorney, 
althoagh  there  is  not  a  particle  of  proof  which  tends  to  show 
that  they  were  guilty  of  gross  negligence  in  selecting  him. 
We  have  not  been  referred  to  any  case  which  carries  the  lia- 
bility of  an  attorney  or  collecting  agency  to  such  an  extent, 
under  a  contract  like  the  one  before  us. 

The  case  of  £7*adstreet  v.  Everson^  72  Pa.  St.,  124,  was  mach 
commented  on  by  counsel  on  both  sides  as  sustaining  their 
respective  positions;  but,  as  we  understand  that  case,  it  does 
not  sustain  the  views  of  plaintiflb'  counsel.  The  court  there 
decides,  in  effect,  that  a  collecting  agency  which  invites  cus- 
tomers on  the  gronnd  that  it  has  facilities  for  making  distant 
collections,  and  selects  its  agents  to/do  its  business,  is  liable 
for  collections  made  by  its  agents,  when  it  undertakes  the  col- 
lection by  the  express  terms  of  its  receipt.  But  the  court 
expressly  say,  if  the  agency  does  not  intend  to  assume  such  a 
liability,  it  has  it  in  its  power  to  limit  its  responsibility  by  its 
receipt;  and,  as  the  receipt  in  that  case  contained  no  such 
restriction,  the  defendants  were  held  liable  for  the  collection 
made  by  one  of  its  attorneys,  to  whom  it  had  sent  a  claim 
belonging  to  the  plaintiff. 

The  majority  rest  the  decision  expressly  upon  the  restrictive 
clause  in  the  receipt.  Perhaps  a  greater  liability  might  arise 
in  the  absence  of  such  clause;  but  this  is  a  point  we  need  not 
consider,  as  we  all  agree  that  the  restriction  is  legal  and  effect- 
ual. The  majority  think  that  the  defendants  are  only  respon- 
sible for  gross  negligence  in  selecting  the  attorney  to  whom 
the  claim  was  sent  for  collection.  That  view  is  so  in  conflict 
with  portions  of  the  charge  of  the  court  below,  which  were 
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excepted  to,  in  regard  to  the  rale  of  diligence  imposed  by  the 
contract  npon  the  defendants,  that  it  mnst  work  a  reversal  of 
the  judgment 

Therefore,  without  considering  any  other  point,  the  judg- 
ment  of  tlie  coart  mast  be  reversed,  and  a  new  trial  ordered. 

By  the  Court.  —  So  ordered. 

Lyon  and  Taylob,  JJ.,  dissented. 


TOWNSEND  vs.    SAnTH. 


(1)  JuRiSDicnoH  of  the  per90H  coined  through  fraud:  $ummoH$  set  aeide. 
(2)  liffect  <if  voluiOary  appearance. 

1.  Where  the  defendant  in  a  civil  action  has  been  induced  by  plaintiiTs  fraad- 

nlent  representations  to  come  within  the  jarisdiction  of  the  coart,  the 
summons  then  served  upon  him  will  be  set  aside,  although  the  design  of 
the  representations  was  to  obtain  his  arrest  upon  a  criminal  charge,  and 
the  institution  of  the  civil  acUon  was  an  afterthought 

2.  It  seems  that  in  such  a  case  the  action  shoald  be  dismissed  even  after  de* 

fendant  has  made  a  voluntary  general  appearance  therein;  but  whether 
there  was  such  an  appearance  in  this  case,  is  not  determined. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  plaintiff  is  the  owner  of  a  hotel  in  Oconomowoc,  in  this 
state;  and  the  defendant,  being  a  resident  of  Chicago,  and  the 
publisher  of  a  newspaper  in  that  city  called  The  Hotel  Worlds 
published  an  article  in  said  newspaper  derogatory  to  the  char- 
acter of  the  plaintiff,  and  severely  censuring  him  for  the  man- 
ner in  which  he  conducted  his  hotel  business.  Soon  after  this 
publication,  plaintiff,  by  means  of  the  false  and  fraudulent 
pretenses  that  he  desired  to  advertise  his  hotel  for  sale  in  The 
Hotel  Worlds  and  also  desired  the  defendant  to  examine  the 
property,  and  that  he  would  pay  the  defendant's  expenses  if 
the  latter  would  visit  Oconomowoc  for  that  purpose,  induced 
the  defendant  to  go  from  Chicago  to  Milwaukee.  As  soon  as 
he  arrived  at  Milwaukee,  he  was  arrested  by  virtue  of  a  war- 
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rant  issued  on  complaint  of  the  plaintiff  in  behalf  of  the  state, 
charging  him  with  the  offense  of  libel  committed  by  the  pub- 
lication of  the  aforesaid  article.  While  he  was  in  the  custody 
of  the  officer  on  the  criminal  charge,  plaintiff  caused  the  sum- 
mons in  this  action  to  be  served  on  him. 

The  false  and  fraudulent  pretenses  aforesaid  were  made  by 
the  plaintiff  for  the  sole  purpose  of  getting  the  defendant 
within  the  jurisdiction  of  the  court  so  that  process  might  be 
served  upon  him. 

On  affidavits  showing  the  foregoing  facts,  the  attorneys  for 
the  defendant,  who  appeared  specially  for  the  purposes  of  the 
motion  alone,  obtained  an  order  on  the  plaintiff  to  show  cause 
why  the  service  of  the  summons  should  not  be  set  aside,  ^^and 
why  said  defendant  should  not  have  such  other  and  f nrther 
relief  as  to  the  court  shall  seem  meet  and  just,  and  the  costs  of 
this  motion."    The  order  contains  a  stay  of  proceedings. 

On  the  hearing  of  the  motion,  an  affidavit  of  the  plaintiff 
was  read  in  opposition  thereto,  in  which  he  denies  that  he  per- 
petrated the  fraud  and  trick  charged  to  enable  him  to  get  ser- 
vice of  summons  on  the  defendant  in  this  state,  and  alleges  that 
the  service  of  the  summons  was  first  suggested  to  him  after 
the  defendant  had  been  arrested  on  criminal  process.  The 
affidavit  contains  no  other  defense  to  the  motion,  and  no  excuse 
for  or  palliation  of  the  fraud  perpetrated  upon  the  defendant. 

The  circuit  court  denied  the  motion  on  the  ground  that  ^^  the 
defendant  has  procured  a  stay  of  proceedings  herein,  and  that 
by  such  stay  he  has  entered  an  appearance  and  waived  all 
defects  in  the  original  service  of  the  summons." 

The  defendant  appealed  from  the  order. 

For  the  appellant,  there  was  a  brief  by  Johnson^  Jiietbrock 
db  Jlalsej/y  and  oral  argument  by  Mr,  Johnson.  They  con- 
tended, 1.  That  where  the  whole  relief  sought  by  a  motion  is 
the  setting  aside  of  an  illegal  proceeding,  or  where  the  motion 
is  strictly  incidental  and  subsidiary  to  that  relief,  there  is  no 
general  appearance  (Blachstone  v.  Sweet.  38  Wis.,  680);  and 
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that  the  power  to  dismiss  proceedings  for  want  of  jarisdiction 
implies  the  power  to  stay  the  proceedings  while  the  question 
of  jnrisdiction  is  being  inquired  into.  U.  M.  Trans.  Co.  v. 
Whittakerj  16  Wis.,  220,  differs  from  this  in  that  the  order  to 
stay  proceedings  obtained  by  the  defendant  in  that  case  was 
obtained  for  the  parpose  of  farther  proceedings  after  the  ques- 
tion of  jurisdiction  had  been  decided  in  plaintiff's  &vor. 

2.  That  the  prayer  for  farther  relief  and  for  costs  of  the  motion 
was  not  a  general  appearance.  (1)  The  relief  sought  was  only 
such  as  might  be  deemed  by  the  court  consistent  with  the  pur- 
poses of  the  motion.  (2)  Where  a  cause  originally  brought 
in  the  circuit  court  is  dismissed  by  it  for  want  of  jurisdiction, 
it  may  grant  defendant  costs  of  the  motion.  Compare  Mttch- 
eU  V.  Kennedy^  1  Wis.,  611;  PraU  v.  Brown^  4  id.,  188; 
Boyoe  v.  Foote^  19  id.,  199,  with  Fains  v.  Chass^  14  id.,  653. 

3,  That  the  motion  should  have  been  granted  on  the  merits. 
Carpsnt&r  v.  Spoonsr^  2  Sandf.  S.  C,  717;  Ooupil  v.  Simon- 
son,  8  Abb.  Pr.,  474;  BulJdey  v.  BtMdey^  6  id.,  807;  Mstoalf 
v.  Clarky  41  Barb.,  45;  Bsnninghoff  v.  OsiosUj  87  How. 
Pr.,  235. 

For  the  respondent,  there  was  a  brief  by  Joshua  Stark  and  D. 
G.  Rogers^  and  oral  argument  by  Mr.  Stark.  They  contended, 
1.  That  if  a  defendant,  seeking  the  dismissal  of  an  action 
on  the  ground  of  a  defective  service  of  the  summons,  asks  for 
any  other  reliefs  or  for  that  relief  on  any  other  ground^  tiiis . 
is  a  waiver  of  the  defect  Barwmn  v.  JFitzpatrieky  11  Wis., 
81;  Northrup  v.  Shephardn  26  id.,  220;  Qrantier  v.  Rose- 
cranes^  27  id.,  488;  Anderson  v.  Oobumj  id.,  558;  Baiaer  v. 
Zaschj  28  id.,  268;  Alderson  v.  WhiUy  82  id.,  808;  Black- 
bum  V.  Sweety  38  id.,  578;  Goad  v.  Coadj  41  id.,  23.  The 
defendant  appeared  generally,  (1)  By  asking  other  and  further 
relief.  Belief  is  often  granted  under  such  a  general  prayer. 
4  Wait's  Pr.,  596;  Bellinger  v.  JUaHindale,  8  How.  Pr.,  113. 
(2)  By  procuring  a  stay  of  proceedings.  Ins.  Co.  v.  Swine- 
ford,  28  Wis.,  257;  U.  M.  Transp.  Co.  v.  Whittaker,  16 
VoL.XLVII.-40 
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id.,  220.  2.  That  the  case  did  not  show  that  defendant  was 
induced  to  come  within  the  jurisdiction  with  a  view  to  the 
service  of  a  sammons  upon  him  in  this  action. 

Lyon,  J.  If  a  person  is  induced  bj  false  representations 
to  come  within  the  jurisdiction  of  a  court  for  the  purpose  of 
obtaining  service  of  process  upon  him,  and  process  in  an 
action  brou;;ht  against  him  in  such  court  is  there  served, 
it  is  an  abuse  of  legal  process,  and,  the  fraud  being  shown, 
the  court  will,  on  motion,  set  aside  the  service.  This  rule  is 
elementary,  and  has  been  uniformly  enforced  in  numerous 
cases  both  in  this  country  and  England.  The  principle  of  the 
rule  seems  to  be  that  ^^  a  valid  and  lawful  act  cannot  be  accom- 
plished by  any  unlawful  means;  and  whenever  such  unlawful 
means  are  resorted  to,  the  law  will  interpose  and  afford  some 
suitable  remedy,  according  to  the  nature  of  the  case,  to  restore 
the  party  injured  by  these  unlawful  means  to  his  rights."  Per 
Sh4w,  C.  J.,  in  IhUy  v.  NichoU,  12  Pick.,  (270),  276. 

Inrthe  present  case  the  plaintiff  inveigled  the  defendant, 
by  artifice  and  falsehood,  to  come  within  the  jurisdiction  of 
the  court  in  which  the  action  was  brought  The  means  by 
which  the  service  of  the  summons  was  obtained,  being  fraudu- 
lent, :were  unlawful.  The  remedy  which  the  law  affords  in 
such  a  case  is  to  set  aside  the  process. 

This  remedy  is  not  given  upon  the  ground  that,  by  reason 
of  the  fraud,  the  court  did  not  get  jurisdiction  of  the  person 
of  the  defendant  by  the  service,  but  upon  the  ground  that  the 
court  will  not  exercise  its  jurisdiction  in  favor  of  the  plaintiff 
who  has  obtained  service  of  his  summons  by  unlawful  means. 
When  that  fact  is  made  to  appear — especially  if  the  defend- 
ant has  been  guilty  of  no  laches,  —  the  court  should  vindicate 
the  integrity  of  its  process  by  setting  aside  the  service  and 
turning  the  plaintiff  out  of  court  as  a  punishment  for  his  gross 
fraud. 

As  already  observed,  courts  have  uniformly  so  proceeded  in 
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fiudi  cases,  and  we  do  not  find  that  any  court  has  ever  stopped 
to  inquire,  under  such  circumstances,  whether  the  appearance 
of  the  defendant  is  general  or  special.  Such  a  case  is  entirely 
unlike  one  in  which  there  has  been  a  failure  of  proper  service 
of  process;  for  there  the  failure  affects  only  the  defendant, 
while  here  the  fraud  affects  the  integrity  of  the  process  of  the 
court  Surely  a  general  appearance  to  the  action  ought  not 
to  bar  the  court  from  vindicating  the  integrity  of  its  own  pro- 
cess, and  we  have  seen  no  case  which  gives  that  effect  to  a 
general  appearance. 

We  are  of  the  opinion,  therefore,  that  the  ground  upon  which 
the  learned  circuit  judge  denied  the  motion  to  set  aside  the 
service  of  the  summons  is  untenable,  even  though  the  defend- 
ant has  appeared  generally,  which  we  greatly  doubt  It  is 
unnecessary,  however,  to  determine  the  character  of  the  appear- 
ance. 

It  was  suggested,  but  scarcely  argued,  by  the  learned  coun- 
sel for  the  plaintiff,  that  because  his  client  committed  the  fraud 
for  the  sole  purpose  of  getting  the  defendant  within  this  state, 
80  that  he  might  be  arrested  on  criminal  process  —  this  action 
being  the  result  of  an  afterthought,  —  the  service  of  the  sum- 
mons should  be  upheld. 

The  suggestion  is  hardly  worthy  of  notice.  The  defendant 
was  within  the  jurisdiction  of  the  court  by  means  of  the  fraud 
of  the  plaintiff;  and  no  act  of  his,  which  that  fraud  enabled 
him  to  accomplish,  can  be  allowed  to  stand,  whether  such  act 
was  predetermined  or  not  The  court  will  not  permit  him  to 
utilize  his  fraud  for  any  purpose.  In  Ex  parte  Wilson^  1  Atk., 
152,  Lord  Chancellor  Habdwicke  said:  "  Even  at  law,  where 
there  is  an  irregular  arrest,  and  an  advantageJs  taken  of  the 
irregularity  to  charge  him  in  custody  at  the  suit  of  another 
person,  the  courts  of  law  will  discharge  him  from  both.** 

We  conclude  that  the  court  below  should  have  granted  the 
motion. 

In  addition  to  those  above  cited,  the  following  are  some 
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of  the  cases  which  it  is  believed  sustain  the  views  above 
expressed:  Sn^Uing  v.  WatrotiSy  2  Paige,  314;  Carpenter  v. 
Sjpoonery  2  Sandf.,  717;  Williams  v.  Bacon,  10  Wend.,  636; 
Clark  V.  Metcalf,  41  Barb.,  45;  Ooupil  v.  Simonson,  8  Abb. 
Pr.,  476;  BuJJcUy  v.  Bulkley,  6  Abb.  Pr.,  307;  J>unlapv. 
Cody^  31  Iowa,  260;  Whetstone  v.  WheUtone,  id.,  276; 
Wamer  v.  Bright,  62  111,,  35;  Benninghof  v.  Oswdlj  37 
How.  Pr.,  235;  Wells  v,  Oumey,  8  Bam.  &  Cress.,  769;  Stein 
V.  VaVeenhuysen,  Ellis,  BI.  &  Ellis,  65;  Ztittin  v.  Benin,  11 
Mod.,  50. 

By  the  Court. —  Order  reversed,  and  cause  remanded  with 
directions  to  the  circuit  court  to  vacate  and  set  aside  the  ser- 
vice of  the  summons. 


HOEFLINGEB  VS.  WeLLS. 
Partnership:    Promissory  note  cf  one  partner:    Payment. 

1.  The  taking,  not  as  payment,  of  the  individaal  note  of  one  partner  for 

money  loaned,  though  it  may  he  evidence  that  the  loan  was  not  msde 
to  the  firm,  ii  not  conclnsiye  of  that  fact 

2.  Where  such  individaal  note  of  one  partner  is  taken  for  a  loan  made  at  the 

time  to  the  firm,  the  presumption  is  that  it  was  not  taken  as  payment 
A  remaik  in  Ford  v.  Mitchell,  15  Wis.,  804,  doubted,  but  distingiishcd. 
3«  The  complaint  avers,  in  substance,  that,  on  etc.,  8.,  as  partner  in  the  then 
existing  firm  of  W.  &  S.,  borrowed  from  plaintiff,  for  and  on  account  of 
and  for  the  use  of  said  firm,  a  certain  sum,  which  loan  was  evidenced  by 
a  note  for  the  amount,  signed  by  S.,  dated  on  the  same  day;  and  ihat 
the  money  so  loaned  was  expended  for  the  use  of  the  firm.  HM,  that, 
.  under  these  averments,  plaintiff  may  show  that  the  money  was  loaned 
by  him  to  and  upon  the  credit  of  the  firm;  there  is  no  adnussion  that  the 
note  was  taken  in  payment;  and  the  complaint  is  good  on  demurrer. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
Plaintiff  appealed  from  an  order  sustaining  a  demurrer  to 
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the  complaint  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  is  sufficiently  stated  in  the 
opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Jainea  Hickcox. 

For  the  respondent,  there  was  a  brief  signed  by  WelU  <6 
Binghanhj  his  attorneys,  and  Jenkins^  EllioU  dk  Winkler,  ot 
counsel,  and  oral  argument  by  D.  S.  Wegg. 

Tatlob,  J.  The  complaint  alleges  that  at  the  time  the  in- 
debtedness accrued,  for  the  recovery  of  which  tliis  action  was 
brought,  one  Michael  Stafford  and  the  defendant,  WelU,  were 
copartners,  and  did  business  as  such  at  the  city  of  Wausau,  in 
this  state,  and  that  previous  to  the  bringing  of  this  action  the 
said  Staffcrd  died,  leaving  the  defendant  his  sole  surviving 
partner. 

The  following  are  the  material  allegations  as  to  the  indebt- 
edness: 

^^  That  on  or  about  the  tenth  day  of  April,  1873,  at  said  city 
of  Wausau,  Wisconsin,  the  said  Michael  Stafford,  as  such  co- 
partner, borrowed  from  the  plaintiff,  for  and  on  account  of 
and  for  the  use  of  said  firm,  the  sum  of  $1,500,  with  interest 
at  the  rate  of  10  per  cent  per  annum  till  paid ;  that  the  money 
so  loaned  by  the  plaintiff  to  said  Stafford  for  and  on  account 
of  said  firm  was  evidenced  in  writing,  signed  by  the  said  Staf- 
ford, and  was  a  note  for  $1,500,  and  was  dated  April  10, 1873, 
and  drew  interest  at  the  rate  of  10  per  cent  per  annum  until 
paid." 

There  are  other  allegations  showing  that  the  money  bor- 
rowed was  expended  for  the  use  of  the  firm. 

It  is  insisted  by  the  learned  counsel  for  the  respondent,  that 
the  forgoing  allegations  of  the  complaint  show  that  the  money 
was  borrowed  by  and  loaned  to  said  Stafford  by  the  plaintiff 
upon  the  sole  credit  of  said  Stafford,  and  not  upon  the  credit 
of  the  firm,  and  therefore  no  cause  of  action  is  stated  against 
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defendant.  We  do  not  think  this  ajnst  constrnction  of  the 
complaint  The  language  above  quoted,  construed  liberally 
in  favor  of  the  plaintiff,  is  that  Stafford,  as  copartner  of  WellSj 
borrowed  the  money  for  the  firm,  and  that  the  money  was 
loaned  to  the  firm,  and  not  to  Stafford.  Had  it  not  been  for 
the  subsequent  allegation  that  a  note  was  given  to  the  plaintiff 
for  the  amount  of  the  money  so  loaned,  signed  by  said  Stafford, 
payable  at  a  certain  date,  with  interest  as  therein  stated,  there 
would  have  been  no  doubt  as  to  the  meaning  of  the  first  alle- 
gation. But  it  is  insisted  that  this  latter  allegation  shows  tliat 
the  plaintiff  took  the  individual  note  of  Stafford  for  the  amount 
of  the  money  loaned,  and  therefore  shows  conclusively  that 
the  loan  was  not  made  to. the  firm  or  upon  its  credit,  but  to 
Stafford  and  upon  his  sole  credit 

It  might  be  urged  against  this  construction  given  to  the 
latter  allegation,  that  it  does  not  clearly  show  that  the  note 
given  was  the  individual  note  of  Stafford;  that  the  allegation 
that  the  note  was  signed  by  Stafford  is  not  inconsistent  with 
the  fact  that  he  signed  it  with  the  firm  name. 

But,  admitting  that  the  fair  constt  action  of  the  complaint 
is  that  the  plaintiff  took  the  individual  note  of  Stafford  for 
the  amount  of  the  money  loaned,  yet,  in  our  view  of  the  con- 
struction which  must  be  given  to  the  allegation  as  to  the  bor- 
rowing of  the  money,  the  giving  of  the  individual  note  of  one 
of  the  partners  for  the  money  borrowed  by  the  firm  would  be 
no  bar  to  a  recovery  against  the  firm  after  the  note  became 
due  and  remained  unpaid. 

If  upon  the  trial  the  plaintiff  can  show  that  the  money  was 
borrowed  for  the  firm,  that  he  was  at  the  time  advised  that  it 
was  for  the  firm,  and  that  he  loaned  it  to  the  firm  and  upon 
its  credit — and,  as  we  construe  the.  allegations  of  the  com- 
plaint, they  are  sufficient  to  admit  such  evidence, — then  the 
mere  taking  of  the  individual  note  of  the  one  partner  for  the 
money  so  loaned  will  not  defeat  the  action.  The  taking 
of  such  note  may  be  evidence    tending  to  show  that   the 
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money  was  not  loaned  to  the  firm,  and  that  the  sole  credit  was 
given  to  Stafford;  but  it  is  not  conclusive  of  that  fact;  and  if 
tlie  jury  or  the  court  should  find  as  a  fact  that  the  money  was 
borrowed  by  and  loaned  to  the  firm,  and  upon  its  credit,  then 
the  taking  of  the  individual  note  of  one  member  of  the  firm 
would  not  be  a  payment  of  such  firm  debt,  unless  it  was 
aflirmatively  shown  that  such  note  was  taken  in  payment  of 
the  same.  Shsehy  v.  MandevUU^  6  Cranch,  U.  S.,  256-264; 
Folk  dk  Smith  v.  WiUon,  21  Md.,  648-551;  Glenn  v.  Smith, 
2  Gill  &  J.,  508;  Md.  dk  JIT.  Y.  Coal  it  Iron  Co.  v.  Wingert,  8 
Gill,  176;  Whitney  V.  Ooin^  20  N.  H.,  354-358;  Wright  v. 
Crockery  Ware  Co,j  1  N.  H.,  281;  Johnson  v.  Weed,  9  Johns,, 
310;  Schemerhom  v.  Loines,  7  Johns.,  311;  Monroe  v.  Hoff,  5 
Denio,  360-362;  PorUr  v.  TalcoU,  1  Cow.,  383;  Vail  v.  Foe- 
ter,  4  N.  Y.,  312-314;  Mvldon  v.  Whitlock,  1  Cow.,  290-306; 
Breed  v.  Cook,  15  Johns.,  241 ;  Wilson  v.  Force,  6  Johns.,  110; 
Bead  v.  Hutchinson,  .3  Camp.,  351-2;  Owenson  v.  Morse, 
7  T.  R,  64;  Sofe  v.  Gallagher,  3  E.  D.  Smith,  507;  Blunt 
V.  Walker,  11  Wis.,  334;  Am^  v.  Am^,  5  Wis.,  160;  Will- 
tains  V.  Starr,  id.,  534;  Davenport  v.  Schram,  9  Wis.,  119; 
Eastman  v.  Porter,  14  Wis.,  39;  Ford  v.  Mitchell,  15  Wis., 
304;  Webster  v.  Stadden,  14  Wis.,  277;  Lindsey  v.  McClel- 
land, 18  Wis.,  481;  Williams  v.  Ketchum,  21  Wis.,  432; 
Paine  v.  Yoorhees,  26  Wis.,  522;  Aultm>an  cfe  Co.  v.  Jdt,  42 
Wis.,  488;  AuUman  cfe  Taylor  Co.  v.  Hetherington,  id.,  622. 
The  distinction  suggested  by  the  late  learned  Chief  Justice 
Dixov,  in  his  opinion  in  the  case  of  Ford  v.  Mitchell,  supra, 
as  to  the  burden  of  proof  where  the  note  of  a  third  person  is 
received  upon  the  sale  of  goods,  or  for  an  indebtedness  con- 
tracted at  the  time,  I  am  inclined  to  think  is  not  supported  by 
the  weight  of  authority;  but  if  in  such  case  the  burden  of 
proof  would  be  upon  the  plaintiff  to  show  that  such  note  was 
not  taken  in  satisfaction  of  the  debt,  it  would  not  avail  the 
defendant  on  this  demurrer,  as  the  allegation  of  the  complaint,  . 
if  eonstmed  as  contended  for  by  the  defendant,  negatives  the 
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idea  that  the  note  of  the  one  partner  was  taken  in  payment  of 
the  loan  to  the  firm.  It  is  probable  that  the  taking  of  the 
separate  note  of  one  of  two  joint  debtors,  for  the  joint  debt, 
wonld  not  come  within  the  rale  suggested  bj  the  learned  chief 
jnstice  in  the  case  above  cited.  See  Sheehy  v.  MandeviUe  and 
MtUdon  V.  WhUlockj  8t$pm.  The  real  question  in  the  case  is, 
whether  the  loan  was  made  to  the  firm  instead  of  to  Stafford. 
If  it  was  made  to  the  firm,  then  the  taking  of  the  several  notes 
of  Stafford  was  not  a  satisfaction  of  the  debt  of  the  firm,  un- 
less it  was  so  agreed  to  be  at  the  time  of  making  the  loan. 
We  think  the  allegations  of  the  complaint  show  that  the  loan 
was  made  to  the  firm,  and  the  other  allegations  do  not  show 
that  the  note  of  Stafford  was  taken,  in  satisfaction  and  payment 
thereof. 

We  think  the  complaint  states  a  cause  of  action,  and  that 
the  demurrer  should  have  been  overruled. 

By  the  Court.  —  The  order  of  the  circuit  court  is  reversed. 


ScHNUR  vs.  SoHNUB  aud  another.    Appeal  of  Hickgox. 
Clerk  i^  Court.    Order  on  former  elerk  to  pojf  over  money, 

1.  Money  was  paid  into  conrfc  by  a  defendant  to  keep  good  an  alleged  tender, 

and  judgment  was  ordered  for  plaintiff  on  the  groond  that  no  suffident 
tender  had  been  made;  bat  8udi  judgment  was  never  entered,  because 
theoontroversy  was  settled  by  the  parties.  On  motion  of  said  defendant 
(with  due  notice  to  all  parties),  and  on  proof  that  he  was  entitled  to  soch 
moneys  as  against  the  plaintiff^  the  court  made  an  order  requiring  its 
former  deik,  fay  whom  such  money  had  been  received,  and  not  paid  over 
to  his  suoeessor,  to  pay  the  same  to  the  moving  paHy.  Hetd,  no  error. 
Schnur  r.  Hiekcox,  45  Wis.,  200. 

2.  Whether  the  court  can  enforce  its  order  by  attaching  its  former  clerk,  not 

considered. 

APPEAL  from  the  County  Court  of  JUUioaukee  County. 
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A  snm  of  money  was  paid  into  conrt  in  this  action  by  the 
defendant  Adam  Schnur^  the  respondent  in  this  appeal,  to 
keep  good  a  tender  thereof  alleged  to  have  been  made  by  him 
to  the  plaintiff  in  satis&ction  of  the  contract  in  snit  The 
money  was  paid  to  James  Hickcox^  who  was  then  clerk  of  the 
circnit  conrt  for  Milwaukee  connty,  in  which  the  action  was 
pending. 

The  canse  was  tried,  and  the  trial  resulted  in  a  finding  that 
no  sufficient  tender  had  been  made.  Judgment  for  the  plaintiff 
was  ordered,  but  never  entered,  the  controversy  having  been 
settled  by  the  parties. 

On  due  notice  to  all  parties  interested,  the  respondent 
moved  the  circuit  court  for  an  order  requiring  Mr.  Hickcox  to 
pay  over  the  money  to  him,  and  showed  that  he  is  entitled  to 
the  money,  and  that  the  same  is  in  the  hands  of  Mr.  Hickcox. 
The  court  so  ordered,  and  Hickcox  appealed  from  the  order. 

The  cause  was  submitted  on  the  brief  of  J.  V.  V.  Platto  for 
the  appellant,  and  that  of  Murphey  dk  Goodwin ^tor  the 
respondent 

Lyon,  J.  Schnur  v.  Hickcox^  45  Wis.,  200,  was  an  action 
on  the  official  bond  of  the  appellant,  as  clerk  of  the  circuit 
court,  to  recover  the  money  mentioned  in  the  order  from 
which  this  appeal  was  taken.  The  money  having  been  paid 
into  court  ^or  the  plaintiff,  it  was  held,  in  substance,  that 
there  could  be  no  recovery  in  that  action  until  the  court 
should,  upon  proper  proceedings,  adjudicate  that  it  belonged 
to  the  respondent,  Adam  Schnur^  instead  of  the  plaintiff. 
We  also  indicated  the  proper  practice  to  obtain  an  adjudica- 
tion in  that  behalf,  and  the  practice  thas  indicated  has  been 
strictly  pursued  by  the  respondent.  Moreover,  the  motion 
papers  show  that  he  is  entitled  to  the  money,  and  that  it  is  in 
the  hands  of  the  appellant.  Under  these  circumstances  no 
good  reason  is  perceived  for  disturbing  the  order.  Whether 
the  court  has  authority  to  attach  the  appellant  for  nonpayment 
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of  the  money,  Is  a  qnestion  which  was  not  then  and  is  not  now 
before  us,  and  we  intimate  no  opinion  upon  it 
By  the  Court.  —  Order  afl^med. 


CoTTBiLL,  Administrator,  vs.  The  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company. 

Railboads:    Neolioence.    It^ury  to  railroad  engineer.    Alleged  contrib- 
utory negligence  in  re/using  to  jump  from  locomotive. 

1.  In  detennining  whether  a  locomotive  engineer,  injured  by  a  coUtsion  whfle 

Tanning  a  train  upon  a  railway,  was  guilty  of  negligence  in  remaining 
at  his  post  and  not  jumping  off  before  the  collision,  the  standard  of  ordi- 
nary care  and  prudence  on  his  part  must  be  fixed  with  reference  to  the 
peculiar  responsibilities  of  his  employment. 

2.  The  mere  focts  that  such  an  engineer,  running  a  train  upon  a  raikoad, 

after  seemg  a  signal  to  stop,  and  after  reversing  his  engine,  might,  with 
probable  safety  to  himself,  have  gotten  off  from  his  locomotive  before  its 
collision  with  another  train  then  approaching,  and  that  he  remained  at 
his  post  grasping  the  reversing  lever  and  throttle  until  the  collision 
occurred,  will  not  justify  the  court  in  holding,  as  matter  <^  law,  that  he 
was  negligent. 

3.  In  an  action  for  ixguries  from  negligence,  the  jury,  by  special  verdict, 

found  that  negligence  of  the  person  ii^jured  contribute  ^  materially  to 
the  iqjuiyf  and  also  found  specially  that,  "in  the  exercje  of  ordinary 
care  and  prudence,'*  he  might  have  done  a  certain  act,  whidi,  if  done, 
would  or  might  have  saved  him  from  the  iiyuiy;  and  there  was  neither 
finding  nor  proof  of  any  other  facts  tending  to  show  contributoiy  negli- 
gence. The  special  fact  so  found  not  being  such  that  it  can  be  said,  as 
matter  of  law,  to  establish  contributory  negligence:  Held,  that  the 
court  below  should  have  granted  a  new  trial  on  plaintiff's  motion,  in- 
stead of  rendering  judgment  for  the  defendant  on  such  verdict 

APPEAL  from  the  County  (^ourt  of  Milwaukee  County. 

Action  for  an  injury  to  the  plaintiff's  intestate  resulting  in 
his  death,  alleged  to  have  been  caused  by  defendant's  negli- 
gence. At  the  time  of  the  accident,  the  deceased  was  a  loco- 
motive engineer  in  defendant's  employ,  and  was  engaged  in 
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operating  a  Bwitch-ongiiie  in  defendant's  yards  at  the  city  of 
Milwaukee;  and  the  ii\jnry  was  caused  by  a  collision  between 
the  said  engine  and  a  train  on  defendant's  road.  The  com- 
plaint alleges  that  about  eight  or  nine  o'clock  on  the  evening 
of  a  certain  day,  the  deceased  had  made  up  a  train  of  about 
thirty  freight  cars,  and,  in  the  line  of  his  duty,  was  proceeding 
west  from  said  yards,  upon  one  of  defendant's  tracks,  with 
said  freight  cars  drawn  by  his  engine,  within  the  limits  of  the 
city,  for  the  purpose  of  backing  said  train  in  on  the  side  tracks; 
that  while  said  engine  and  train  were  thus  proceeding  west- 
ward at  a  rate  of  speed  not  greater  than  two  or  three  miles 
per  hour,  they  were  met  by  another  of  defendant's  trains,  con- 
sisting of  five  freight  cars  and  a  locomotive  engine,  backing 
up  from  the  west  on  the  same  track  at  the  rate  of  eight  or  ten 
miles  per  hour,  without  any  signal  given  by  whistle,  bell  or 
otherwise,  and  without  any  lights  being  displayed  on  the  rear 
end  of  said  train;  that  the  rear  car  of  said  eastward  bound 
train  was  backed  with  great  force  and  violence  against  the 
engine  of  the  deceased ;  that  when  said  train  was  first  discov- 
ered by  the  deceased,  it  was  distant  from  six  to  eight  car 
lengths;  that  as  soon  as  it  was  discovered  by  him,  he  instantly 
reversed  his  engine;  and  that  while  he  was  standing  upright 
in  the  cab  of  said  engine,  with  his  right  hand  on  the  reverse 
lever  thereof  and  his  left  hand  on  the  throttle  lever,  and  in- 
stantly after  such  reversal  of  his  engine,  the  collision  of  said 
trains  occurred.  The  other  allegations  of  the  complaint  need 
not  be  stated.  The  answer  denies  all  negligence  on  defend- 
ant's part,  and  alleges  that  the  accident  occurred  through  the 
lack  of  care  and  diligence  on  the  part  of  the  deceased. 

There  was  a  special  verdict,  consisting  of  answers  of  the 
jury  to  sixteen  questions  submitted  them  by  the  court;  and 
there  was  no  general  verdict.  The  questions  and  answers 
regarded  by  this  court  as  of  importance  upon  this  appeal,  are 
recited  in  the  opinion. 

Plaintiff  moved  to  set  aside  the  verdict  and  grant  a  new 
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trial,  upon  various  grounds  not  important  here.  The  court 
denied  the  motion,  and  directed  judgment  in  favor  of  the  de- 
fendant, upon  the  verdict.  Plaintiff  appealed  from  the  judg- 
ment. 

For  the  appellant,  there  was  a  brief  by  Murphey  db  Good- 
win^ and  oral  argument  by  Mr.  Murphey.  They  contended, 
among  other  things,  that  the  only  fact  found  from  which  neg- 
ligence of  the  deceased  might  be  inferred,  was  that  in  the  first 
finding,  viz.,  that  the  deceased,  after  seeing  the  signal  to  stop 
and  reversing  his  engine,  might  have  jumped  from  the  engine 
before  the  collision.  But,  (1)  This  finding  was  wholly  unsup- 
ported by  the  evidence.  (2)  It  was  the  duty  of  the  court  to 
instruct  the  jury  that  if  the  deceased  was  placed,  without  neg- 
ligence on  his  part,  in  a  position  of  danger,  he  was  not  re- 
sponsible, as  for  contributory  negligence,  for  an  honest  though 
erroneous  exercise  of  judgment  in  getting  out  of  the  danger. 
Pa.  R.  li.  Co.  V.  Werner,  Sup.  Ct  Pa.,  July  9, 1879;  SchuUz 
V.  liailway  Co.,  44  Wis.,  644.  And  if  this  instmction  had 
been  given,  it  would  have  been  impossible  for  the  jury  to 
have  rendered  this  finding. 

For  the  respondent,  there  were  separate  briefs  by  Melbert 
B.  Cary  and  Gregory  <k  Gregory,  and  oral  argument  by 
Alfred  L.  Cary  and  Charles  N.  Gregory.  They  contended, 
among  other  things,  that  there  was  no  ground  for  saying  that 
the  finding  by  which  the  jury  declared  that  carelessness  of  the 
deceased  materiistlly  contributed  to  the  accident,  rested  wholly 
upon  the  finding  that  he  might,  in  the  exercise  of  ordinary 
care  and  prudence,  have  gotten  from  the  locomotive;  that  the 
former  finding  was  entirely  independent  of  the  latter,  and  was 
sustained  by  abundant  evidence  tending  to  show  that  the  de- 
ceased acted  negligently,  not  only  in  failing  to  use  the  ordi- 
nary and  proper  means  of  self-protection  after  the  danger  had 
become  obvious,  but  also  in  exposing  himself  and  train  to  the 
danger;  that  the  evidence  was  such  that  the  jury  might  well 
find  that  the  deceased  was  negligent  in  going  out  upon  the 
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come-in  track,  instead  of  eidier  nsing  the  go-out  track  at 
that  time,  or  waiting  until  the  outward  bound  train  on  that 
track  had  left,  and  then  using  the  same  track;  that  if  the 
collision  in  this  case  had  resulted  in  injury  to  the  engineer  of 
the  train  with  which  the  deceased  collided,  and  such  en- 
gineer had  brought  suit,  no  jury  would  have  hesitated  to  hold 
this  defendant  liable  on  the  ground  that  Cottrill  was  guilty  of 
negligence  in  that  particular,  and  the  court  could  not  have  set 
aside  the  finding,  as  not  sustained  by  evidence;  and  that  a  like 
finding  in  this  case  is  equally  conclusive  —  the  question  being 
one  of  fact  for  the  jury.  Strahlendorf  v.  Rosenthal^  80  Wis., 
674;  Langhoff  v.  Railway  Co.y  19  id.,  489;  Daraey  v.  P.  dk 
C.  Cons.  Co,^  42  id.,  583;  Schultz  v.  Railway  Co.^  40  id., 
589;  Ewen  v.  Railway  Co.^  38  id.,  613;  B(M8  v.  Railway 
Co.^  36  id.,  450;  Roberts  v.  Railway  Co,^  35  id.,  679;  Patten 
V.  RaUioay  Co.^  32  id.,  524;  Duffy  v.  Railway  Co.y  id.,  269. 

Obton,  J.  The  jury  found  that  the  carelessness  of  the  em- 
ployees of  the  defendant  materially  contributed  to  the  injury 
of  the  plaintiff;  and  therefore  the  following  findings  relating 
to  the  carelessness  of  the  plaintiff  need  only  be  considered  in 
determining  the  correctness  or  incorrectness  of  the  judgment: 

^'  Did  the  carelessness  of  Cottrill,  deceased,  materially  con* 
tribute  to  the  result  complained  of!"     "  Yes.'^ 

'^  Could  Cottrill,  after  seeing  the  signal  to  stop,  and  revers- 
ing his  engine,  in  the  exercise  of  ordinary  care  and  prudence, 
have  gotten  off  from  his  locomotive  before  the  collision!" 
"Yes." 

"  Could  Cottrill  have  pulled  his  train  out  upon  the  go-out 
track,  instead  of  the  come-in  track,  and  switched  his  cars  by 
so  doing!"    "Yes." 

"  If  Cottrill  had  moved  his  train  of  33  cars  upon  the  go-out 
track,  at  the  time  he  was  going  out,  would  he  not  have  been 
in  danger  of  the  train  going  out  on  the  Prairie  du  Chien  track 
at  8:50!"    "Yes." 
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These  special  findings  most  be  presumed  to  be  all  the  facta 
found  by  the  jurj  upon  which  the  carelessness  of  the  appel- 
lant was  predicated;  but,  if  such  was  not  the  presumption, 
there  appear  to  have  been  no  other  acts  or  omissions  of  the 
appellant  proved  which  show  anj  carelessness  on  his  part. 

Treating  these  two  last  findings  as  still  leaving  the  inference 
that  the  deceased  was  negligent  in  not  taking  the  go-out  track, 
notwithstanding  the  danger  of  a  collision  on  that  track  with 
the  Prairie  du  Ohien  train,  as  contended  by  the  learned  coun- 
Bel  of  the  respondent — which,  to  say  the  least,  is  very  ques- 
tionable,—  the  only  other  finding  on  which  the  general  finding 
of  the  carelessness  of  the  deceased  was  or  could  be  predicated, 
is,  that  in  the  exercise  of  ordinary  care  and  prudence  he  could 
have  gotten  off  from  the  locomotive  after  the  signal  to  stop, 
and  after  reversing  his  engine,  and  thus  have  escaped  danger. 
Did  his  failure  to  jump  off  from  the  locomotive  at  the  time 
and  under  the  circumstances  constitute  such  negligence  on  his 
part  as  to  prevent  a  recovery? 

It  was  in  evidence  that  his  fireman,  on  seeing  the  danger 
from  a  collision,  jumped  off  and  landed  on  the  ground  safely, 
and  that  the  last  he  or  anybody  saw  of  the  deceased,  he  was 
standing  up  in  front  of  the  boiler,  and  bad  the  reverse  lever  in 
his  right  hand  and  the  throttle  in  his  left,  and  while  he  was  in 
this  attitude  the  collision  took  place,  and  by  the  concussion 
the  tender  was  driven  forward  and  against  the  deceased,  and 
confined  and  crushed  him  against  the  hot  boiler,  and  by  this 
means,  after  great  agony  and  suffering,  he  was  killed. 

According  to  the  common  appreciation  of  human  conduct 
and  character,  this  evidence  presents  an  example  of  heroic 
bravery  and  fidelity  to  duty  at  the  post  of  danger,  most  praise- 
worthy and  commendable,  and  an  occurrence  worthy  of  last- 
ing record  in  the  book  of  heroic  deeds.  The  very  employ- 
ment of  the  locomotive  engineer,  with  its  manifold  and  sud- 
den and  unexpected  dangers,  requires  the  highest  type  and 
best  qualities  of  true  manhood,  invincible  bravery  and  great 
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integrity;  and  it  is  bat  just  to  gay  that,  as  a  rale,  those  who 
are  selected  for  and  engaged  in  this  responsible  employment, 
possess  the  full  measure  of  these  qualities,  and  the  exceptions 
are  very  rare. 

They  are  not  men  likely  to  jump  oflF  from  their  locomotive 
and  run  away  to  escape  uncertain  danger,  or  to  omit  any  duty 
in  sadden  emergencies;  and  it  is  well  that  they  are  not  They 
are  placed  in  charge  of  one  of  the  mighty  forces  of  nature, 
held  in  servitude  by  the  most  dangerons  and  intricate  machin- 
ery, and  great  skill,  anremitting  attention,  sleepless  vigilance 
and  fearlessness  of  danger  are  required  to  keep  them  in  constant 
control.  Their  standard  of  ordinary  care  and  prudence  must  be 
fixed  and  measured  by  the  dangers  and  responsibilities  of  such 
an  employment,  and  not  by  the  common  accidents  of  less  re- 
sponsible service.  The  question  which  shonld  determine  their 
reasonable  care,  or  want  of  common  care,  is,  how  careful  and 
prudent  locomotive  engineers  would  ordinarily  and  commonly 
act  at  such  a  time,  in  sach  a  place,  and  nnder  such  cir- 
cumstances, and  not  how  firemen  or  other  employees  would  or 
should.  To  hold  as  matter  of  law  in  this  case  that  the  de- 
ceased was  guilty  of  a  want  of  ordinary  care  and  prudence,  as 
the  engineer  in  charge  of  the  locomotive  and  of  the  train,  in 
not  jumping  ofi^  at  this  crisis  and  abandoning  his  engine, 
from  the  mere  apprehension  of  nncertain  danger,  would  make 
a  legal  precedent  very  dangerous  to  the  railway  service  in  life 
and  property,  and  by  which  it  would  be  exceedingly  difficult, 
if  not  impossible,  to  distinguish  the  cases  and  the  circumstances 
in  which  it  would  or  would  not  be  the  duty  of  an  engineer 
to  jump  off  and  desert  his  engine,  or  to  determine  in  point  of 
time  when  he  should  do  so,  and  the  necessity  or  prudence  for 
him  to  do  so. 

Can  it  be  said  in  this  case  that  the  deceased  had  Reason  to 
know,  or  the  means  of  knowing,  that  by  remaining  at  his  post 
he  would  be  injured,  and  that  by  jumping  off  he  would  not? 
Who  shall  sit  in-  judgment  upon  iJiiis  brave  engineer  to  coolly 
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determine  the  alternative  risks  and  chances  wMch  he  is  com- 
pelled to  take  instantly,  with  scarcely  a  moment  of  time  for 
deliberation  in  such  a  terrible  emergency.  It  will  not  do  to 
establish  a  rule  by  which  the  duty  of  an  engineer  in  such 
an  emergency  may  be  measured  and  dictated  by  cowardice 
and  timidity,  and  by  which  his  standing  at  his  post  and  fac- 
ing danger  will  be  carelessness  and  n^ligence.  The  defense 
resting  upon  such  a  theory  in  this  case  cannot  be  sanctioned, 
although  cases  may  possibly  arise  in  which  even  the  common 
prudence  of  an  engineer  might  require  him  to  leave  his 
engine  to  escape  danger;  but  such  cases  will  be  rare  excep- 
tions, and  depend  upon  very  peculiar  circumstances. 

In  the  case  of  Rood  v.  The  Am.  Ex.  Co.,  46  Wis^  639,  this 
court  very  recently  refused  to  disturb  the  verdict  of  the  jury 
when  they  found  that  the  driver  of  a  vehicle  in  the  street,  in 
collision  with  another  vehicle,  was  careless  because  he  jumped 
from  his  wagon  and  let  go  of  the  lines  of  his  team.  The 
jury  may  have  found  the  negligence  of  the  deceased  to  have 
consisted  solely  in  his  not  jumping  off  from  his  engine;  and 
from  the  two  questionable  and  nearly  contradictory  findings 
upon  the  question  whether  he  might  not  have  taken  another 
track,  they  probably  did  so  find.  Such  a  verdict  did  not  war- 
rant the  judgment. 

By  the  Court.  —  The  judgment  of  the  county  court  is  re- 
versed, with  costs,  and  the  cause  remanded  for  a  new  trial. 
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KSKTSLSB  T6.  ThB  ChIOAGO,  MILWAUKEE  &  St.   PaUL  RAIL- 
WAY CoMPAKT,  Grarnishee. 

(1)  Garnishment    (2)  Jurisdiction  of  ctrcuU  court  to  issue  execution  to  an^' 
other  county.    (3)  What  execution  must  show. 

1.  GamiahmeDt  in  aid  of  aa  execution  can  be  maintained  onlj  where  the 

execution  i»  valid. 

2.  The  dieoit  court  for  auy  county  of  this  state  has  no  authority  to  issue  an 

execution  to  another  county,  except  that  conferred  by  statute  (sec  2971, 
R.  S.;  sec.  5,  ch.  184,  B.  3.  1858),  whidi  authorizes  the  execuflon  to 
issue  to  the  sheriff  of  any  county  where  the  judgment  is  docketed. 
8.  An  execution,  to  be  valid,  must  show  on  its  face  the  authority  to  issue  it; 
and,  if  issued  by  the  circuit  court  for  one  county  to  the  sheriff  of  another 
county,  it  is  invalid  if  it  fails  to  recito  that  the  judgment  is  docketed  iu 
the  latter  county.  Smith  v.  Buck,  22  Wis.,  577,  explained;  and  Sabin 
ff.  Austin,  19  Wis,  421,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

On  the  13th  of  September,  1878,  an  execution  issued  from 
the  circuit  court  for  Dane  conntj  to  the  sheriff  of  Milwaukee 
county.  It  recited  that,  in  an  action  in  the  municipal  court 
for  the  city  of  Madison,  between  Andrew  Kentzler^  plaintiff, 
and  C.  Si  Hardy,  defendant,  a  judgment  was  rendered  Septem- 
ber  1, 1877,  in  favor  of  said  plaintiff  and  against  said  defend- 
ant,  for  $79.90,  as  appeared  by  a  transcript  of  said  judgment 
filed  and  docketed  in  the  office  of  the  clerk  of  the  circuit  court 
for  Dane  county  on  September  24, 1877,  and  that  $79.90  was 
then  actually  due  thereon,  besides  interest.  It  then  proceeded 
as  follows:  '^  Therefore  we  command  you  that  you  satisfy  the 
said  judgment  out  of  the  personal  property  of  said  debtor 
within  your  county;  or  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property  in  your  county  belong- 
ing to  such  judgment  debtor  on  the  day  when  the  said  tran- 
script was  BO  filed  and  docketed  in  your  county,  or  at  any  time 
thereafter;  in  whose  hands  soever  the  same  may  be,"  etc. 

On  the  14th  of  December,  1878,  "W.  C.  Williams  made  an 
Vol.  XLVII.-41 
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affidavit  as  in  a  proceeding  in  the  circuit  court  for  Milwaukee 
county,  entitled  "  Andrew  Kentzler,  Plaintiff^  vs.  C.  S.  Hardj, 
Defendant,  The  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany, -Garnishee."  The  affiant  states  that  he  represents  the 
above  nanied  plaintiff,  and  makes  the  affidavit  on  his  behalf; 
and  that  execution  has  been  issued  against  the  property  of 
said  defendant,  and  the  time  for  its  return  has  not  expired. 
He  then  adds  the  statements  required  by  sec.  2753,  R.  S.,  to 
show  the  liability  of  the  garnishee.  Subjoined  to  the  affidavit 
was 'a  garnishee  summons  in  the  form  prescribed  by  sec. 
2754,  R.  S.  The  summons  and  affidavit  were  served  on  the 
Railway  Company  December  14, 1878. 

Afterwards,  on  hearing  an  order  to  show  cause  why  the 
summons  and  affidavit  should  not  be  set  aside,  '<  for  the  rea- 
son that  said  affidavit  does  not  state  facts  sufficient  to  give  the 
court  jurisdiction,  thereof,  or  to  entitle  the  plaintiff  to  a  dis- 
closure from  said  garnishee,"  the  circuit  court  made  an  order 
setting  aside  the  affidavit  and  summons;  and  plaintiff  appealed 
from  the  order. 

For  the  appellant,  there  was  a  brief  by  H.  W.  Chynoweth 
and  W.  C.  Williams^  and  oral  argument  by  JUr.  Williams. 

Mdbert  B.  Cary^  for  the  respondent. 

[The  precise  question  upon  which  the  cause  went  off  here, 
is  not  discussed  in  the  briefs.] 

Ryajj,  C.  J.  The  execution  on  which  the  proceeding  of  giir- 
nishment  was  taken,  is  returned  amongst  the  motion  papers, 
and  must  be  held  to  have  been  before  the  court  below  on  the 
motion. 

It  is  the  foundation  of  the  proceeding.  The  jurisdiction,  so 
to  speak,  of  the  proceeding  of  garnishment  rests  on  the  execu- 
tion; and  a  defect  in  the  execution  &tal  to  its  own  validity,  is 
equally  so  to  the  proceeding  taken  upon  it  Executio  est  Jlnia 
et  fractiiA  legia.  And,  by  the  law  governing  courts  generally, 
every  court  has  inherent  power  to  issue  writs  of  execution  on 
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its  own  jndgments,  but  not  beyond  its  territorial  jarisdiction. 
At  the  common  law  all  process  of  all  courts  is  limited  to  the 
territory  orer  which  their  jurisdiction  extends,  and  the  power 
of  any  court  to  issue  extra-territorial  process  is  not  inherent 
in  it,  but  comes  only  by  express  statutory  grant  Sir  Will. 
Hafi^bertU  Case^  3  Reports,  11  a;  Jacob's  L.  Diet,  "Jurisdic- 
tion.'' 

Section  8,  art  YII  of  the  constitution,  declares  that  the  juris- 
diction of  the  circuit  courts  shall  extend  to  all  matters,  civil 
and  criminal,  within  the  state,  not  excepted  in  that  instru- 
ment and  not  prohibited  by  law.  This  is  broad  language,  but 
should  be  construed  in  the  light  of  other  provisions  of  that 
instrument  establishing  the  judicial  system.  Each  circuit 
judge  is  to  be  elected  by  the  people  of  his  particular  circuit, 
and  shall  reside  within  it  ScKstion  7.  The  derk  of  the  cir- 
cuit court  of  each  county  shall  be  elected  by  the  people  of  the 
county.  Section  12.  Circuit  courts  shall  be  held  in  all  coun- 
ties organized  for  judicial  purposes;  and  the  judges  of  the  cir- 
cuit courts  are  permitted,  and  may  be  required  by  law,  to  hold 
courts  for  each  other.  So  commissioners  may  be  appointed 
for  each  county  with  judicial  powers  not  exceedii^  those  of  a 
circuit  judge  at  chambers.  And  elsewhere  in  the  constitution 
is  a  provision  limiting  criminal  prosecutions  to  the  county  or 
district  of  the  offense  charged.    Section  7,  art  L 

The  constitution  recognizes  a  manifest  distinction  between 
the  civil  jurisdiction  which  it  vests,  ex  projnio  vigorej  in  the 
circuit  courts,  and  that  which  it  does  not  specifically  confer, 
but  authorizes  to  be  conferred  by  law  on  those  courts.  The 
terms  used  in  the  definition  of  jurisdiction,  in  section  8,  saf- 
ficiently  show  the  design  of  the  constitution  that  the  original 
civil  jurisdiction  of  those  courts  should  be  largely  subject  to 
legislative  control.  So  far  as  the  constitution  itself  operates 
as  a  specific  grant  of  territorial  jurisdiction,  it  is  manifest  that 
it  is  the  same  in  civil  and  criminal  matters;  for  it  is  one  equal 
grant,  without  discrimination  between  the  two.    And  the  lim- 


Digitized  by 


Google 


644  SUPREME  COURT  OF  WISCO>lSIN, 

Kentaaer  vs.  The  C,  M.  iK;  SL  P.  R'y  Co.,  Garnishee. 

itation  of  territorial  juriBdiction  in  criminal  matters  operates 
as  a  limitation  of  territorial  jurisdiction  in  civil  matters,  so 
far  as  the  constitution  itself  confers  the  latter.  But,  while  the 
limitation  of  criminal  jurisdiction  is  absolute,  controlling  all 
legislation  on  the  subject,  it  operates  to  restrain  only  the  direct 
grant  of  civil  jurisdiction  in  the  constitution  itself^  and  leaves 
untouched  the  general  definition  of  territorial  jurisdiction  in 
civil  matters,  which  the  circuit  courts  may  have,  and  does  not 
import  any  restraint  of  legislative  power  to  extend  the  latter 
to  the  full  scope  of  the  definition;  for  it  applies  to  criminal 
jurisdiction  positively  and  directly,  to  civil  jurisdiction  indi- 
rectly only.  And  all  the  clauses  of  the  constitution,  taken 
together,  clearly  limit  the  territorial  jurisdiction  of  the  circuit 
court,  directly  conferred  by  that  instrument,  to  the  county  in 
which  it  is  held;  clearly  design  the  circuit  court  in  each  county 
to  be  a  county  court,  with  jurisdiction,  civil  and  criminal,  lim- 
ited to  the  county,  subject  to  a  general,  perhaps  nnlimited, 
power  of  the  legislature  to  extend  its  civil  jurisdiction  through- 
out the  state. 

The  legislative  and  judicial  history  of  the  state  shows  that 
this  has  been,  practically,  from  the  beginning,  the  construc- 
tion put  upon  the  constitution  by  the  profession  and  by  the 
people.  The  statute  of  June  29, 1848,  providing  for  the  first 
election  of  judges,  limits  the  civil  jurisdiction  of  a  circuit 
court  to  its  own  county,  as  the  jurisdiction  of  the  territorial 
courts  had  been  limited;  and  limits  its  mesne  process  in  civil 
actions  to  its  proper  county,  permitting  such  process  to  go  to 
other  counties  only  after  service  of  some  of  the  defendants  in 
its  own  county.  Various  provisions  followed  from  time  to 
time,  enlarging  the  power  in  civil  proceedings,  until  no^  mesne 
process  in  transitory  actions  may  generally  issue  throughout 
the  state.  But  the  power  is  strictly  statutory,  and  a  circuit 
court  can  send  its  process  out  of  its  own  county  only  under 
some  positive  provision  of  statute.  See,  generally,  Allen  v. 
The  State,  5  Wis.,  329;  State  v.  Pauley,  12  Wis.,  537;  Pereles 
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V.  Albert  J  id.,  666;  State  v.  Meeamorey  14  Wis.,  163;  Jarvis  v. 
Barrett,  id.,  691;  State  v.  Main,  16  Wis.,  398;  Zane  v.  Bur- 
dicky  17  Wis.,  92;  Beach  v.  Sunmer,  20  Wis.,  274;  Amet  v. 
Ins.  Co.y  22  Wis.,  616;  Brockway  v.  Carter,  25  Wis.,  610; 
Re  Eld/red,  46  Wis.,  630. 

So  it  is  seen  that  the  aathoritj  of  the  circuit  court  of  Dane 
connty  to  issne  the  execution  in  this  case  to  Milwaukee 
county  must  come  by  statute.  Without  statutory  authority, 
such  an  execution  would  be  mere  waste  paper. 

The  only  authority  of  law  for  i^uing  execution  from  a  cir- 
cuit court  to  another  connty  is  fonnd  in  section  6,  ch.  134,  K 
S.  1868,  now  section  2971,  R  S.  1878.  This  provides  that 
executions  against  property  may  be  issned  to  the  sheriff  of 
any  county  where  the  judgment  is  docketed;  and  it  cannot 
issue  to  another  county  where  the  judgment  is  not  docketed. 
Smith  V.  Buck,  22  Wis.,  677.  It  is  true  that  the  language  of 
the  opinion  in  this  case  is  confined  in  terms  to  such  executions 
as  affecting  realty,  because  the  question  there  was  the  valid- 
ity of  a  sale  of  realty.  But  the  judgment  of  the  court  extends 
to  all  executions,  because  the  statute  makes  no  distinction 
between  executions  against  realty  and  personalty,  and  gives 
one  and  the  same  authority  to  issue  any  execution,  upon  one 
and  the  same  condition. 

The  docketing  of  a  judgment  in  the  county  to  which  the 
execntion  may  go  is  therefore  a  condition  precedent  of  the 
authority  to  issue  it;  and  it  is  hardly  necessary  to  say  that 
a  statutory  power  upon  condition  precedent  cannot  be  exe- 
cuted without  compliance  with  the  condition.  The  docketing 
of  a  judgment^  in  another  connty  is,  so  to  say,  jurisdictionid 
to  an  execution  upon  it  to  that  county;  as  much  so  as  a  judg- 
ment to  an  execntion  to  any  connty.  And  an  execution 
issued  to  one  county  upon  a  judgment  docketed  in  another, 
but  not  in  it,  is  very  much  like  an  execution  issned  without 
any  judgment,  anywhere,  to  support  it 

An  execntion,  to  be  valid,  mnst  disclose  on  its  face  the 
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authoritj  to  iBsae  it  Hermau's.  Exec.,  §  55.  An  execution 
not  stating  a  judgment  to  support  it  is  void.  Equally  so  is 
an  execution  issued  to  anotlier  jurisdiction,  not  stating  the 
condition  on  which  it  may  so  issue.  On  this  point  Smith  v. 
Buokj  supray  properly  understood,  is  conclusive.  The  case  is 
not  very  well  reported,  and  the  opinion,  perhaps,  not  quite 
accurate  in  terms.  It  did  not  appear  in  that  case,  as  might 
be  inferred  from  the  report,  that  a  transcript  of  the  judgment 
had  not  been  docketed  in  the  county  to  which  the  execution 
issued.  It  only  appeared  that  the  execution  did  not  so  state, 
and  on  that  ground  the  execution  was  excluded  by  the  court 
below;  and  the  precise  point  of  the  judgment  is  that  the 
execution  was  void  for  not  reciting  the  docketing  of  the  judg- 
ment in  the  county  to  which  it  was  issued.  The  fact  that  it 
was  not  so  docketed  did  not  otherwise  f^pear;  but,  because 
the  fact  was  not  recited  in  the  execution,  the  negative  was 
probably  assumed,  on  the  ground  that  qtwd  non  apparei 
nonesU 

The  question  in  this  case  is  clearly  distinguishable,  on  sub- 
stantial grounds,  from  Sahin  v.  Austin^  19  Wis.,  421.  There 
the  execution  was  issued  to  the  county  in  which  the  judgment 
was  rendered.  It  recited  the  judgment,  but  not  the  time  of 
docketing  it,  in  compliance  with  section  8,  ch.  184,  R.  S.  1858, 
now  section  2969,  R  S.  1878.  This  was  held  to  be  a  defect 
only,  amendable,  and  rendering  the  execution  voidable,  not 
void.  A  sale  under  the  execution  was  therefore  npheld.  But 
the  issuing  of  the  execution  within  the  territorial  jurisdiction 
of  the  court  was  within  the  general  power  of  all  courts,  inde- 
pendently of  statutory  authority;  and  section  8  went  only  to 
the  form  of  the  execution,  not  to  the  authority  to  issue  it 
Matter  of  form,  in  an  act  done  under  authority,  is  generally 
amendable;  not  matter  on  which  the  authority  rests  to  confer 
jurisdiction  of  the  act  And  a  circuit  court  issuing  an  execu- 
tion defective  in  this  particular  to  its  own  county,  has  before 
it  the  actual  docket  of  the  judgment  by  which  to  amend  the 
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Axeewtion;  bat,  issuing  an  execution  to  another  county,  has 
not  the  docket  of  the  jodgment  in  that  coanty  before  it — has 
nothing  before  it  by  which  to  amend  the  execation. 

Nothing  held  or  said  in  Jone$v.  Dcms^^i  Wis.,  422;  Swift 
V.  AffneBj  38  Wis.,  228,  or  Allen  v.  Clark^  36  Wis.,  101,  appears 
to  be  in  conflict  with  the  views  taken  in  this  case. 

This  is  not  the  gronnd  on  which  the  summons  to  the  gar- 
nishee was  quashed  in  the  court  below,  or  on  which  the  order 
was  supported  by  counsel  in  this  court  But,  because  it  is  a 
defect  jurisdictional  to  the  whole  proceeding  of  garnishment, 
it  has  been  thought  most  fitting  to  rest  the  judgment  of  this 
court  upon  it  The  execution  was  void  upon  its  face,  would 
have  been  no  protection  to  the  sheriff,  and  could  support  no 
proceeding  to  collect  it 

£f  the  Court. — Tlie  order  of  the  court  below  is  aflirmed. 


SCHCEFFEL   VS.    HiKZE. 

Costs  en  appeal  from  Juetiee's  Court. 

Under  sees.  69,  73,  ch.  133,  Tay.  Stata.,  and  prior  to  the  revision  of  1S78, 
where  an  action  for  an  assault  and  battery  had  been  commenced  in  jus- 
tice's court,  and,  on  appeal  from  a  judgment  for  the  defendant,  plaintiff 
had  recovered  in  the  cixnait  court  any  sum,  though  less  than  $50,  as 
damages,  he  was  entitled  to  full  eoeU;  and  subd.  4,  §  54  of  the  same 
chapter,  had  no  application  to  the  case. 

APPEAL  from  the  Circuit  Court  for  Wavkceha  County. 

The  defendant  appealed  from  a  judgment  against  him. 

For  the  appellant,  there  was  a  brief  by  Ludwig  d:  Somers^ 
and  oral  argument  by  Mr.  Somers. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Edwin  StirUut. 

Cour,  J.    The  question  in  this  case  relates  to  the  amount  of 
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costs  which  the  plaintiff  is  entitled  to  have  taxed  in  his  favor. 
The  action  was  for  an  assault  and  battery,  commenced  in  jus- 
tice's court  On  the  trial  in  that  court  there  was  a  judgment 
for  the  defendant  The  plaintiff  took  an  appeal  to  the  circuit 
court,  having  made  the  affidavit  prescribed  by  statute  entitling 
him  to  a  new  trial.  On  the  trial  in  the  circuit  court  there 
was  a  verdict  in  favor  of  the  plaintiff  for  one  dollar  damages. 
The  plaintiff's  costs  and  disbursements  were  taxed  at  $169.21. 
The  defendant  objected  before  the  clerk  to  this  taxation,  and 
took  an  appeal  therefrom  to  the  circuit  court,  where  the  taxa- 
tion of  the  clerk  was  affirmed.  The  oounsel  for  the  defendant 
claimed  before  the  clerk  and  in  the  circuit  court,  as  he  does 
here,  that  as  the  action  was  for  an  assault  and  battery,  and  the 
verdict  for  the  plaintiff  was  less  than  fifty  dollars,  the  costs 
allowed  the  plaintiff  should  not  exceed  the  damages.  In  this 
view  of  the  statute  we  are  unable  to  concur. 

The  statute  which  regulates  as  to  costs  on  appeal  generally, 
declares  that  where  there  is  no  new  trial  in  the  appellate  court, 
if  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the 
respondent;  if  reversed,  costs  shall  be  awarded  to  the  appel- 
lant Section  69,  chapter  138,  Tay.  Stats.  The  statute  further 
provides  that  the  same  costs,  fees  and  disbursements  shall  be 
allowed  to  the  successful  party  in  cases  of  new  trial  on  appeal 
in  the  appellate  courts  as  on  affirmance  or  reversal  of  a  judg- 
ment Section  73.  In  this  case  both  conditions  of  this  pro- 
vision concur;  that  is  to  say,  there  was  a  new  trial  in  the 
circuit  court,  and  the  plaintiff  was  the  ^'  successful  party,"  ac- 
cording to  the  decisions  of  this  court  in  Smithbeck  v.  Lareonj 
18  Wis.,  183,  and  Norwegian  Church  v.  Thoreen^  21  Wis.,  35. 
Consequently  the  plaintiff  was  entitled  to  full  costs. 

But  the  same  counsel  further  contends  that  the  provisions 
above  cited  are  qualified  or  controlled  by  the  previous  subdi- 
vision 4,  §  54,  which  enacts  that  when,  in  an  action  for  assault 
and  battery,  the  plaintiff  recovers  less  than  $50  damages,  he 
shall  recover  no  more  costs  than  damages.    See  Sherible  v. 
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Janishj  13  Wis.,  615,  and  Filser  v.  McCannan,  14  Wis.,  63. 
And  he  says  this  specific  provision  was  intended  to  regulate 
the  matter  of  costs  in  this  class  of  cases,  and  applies  to  every 
action  for  an  assault  and  battery  tried  in  the  circuit  court, 
whether  originally  commenced  in  that  court  or  removed  there 
by  appeal;  that,  unless  this  construction  prevails,  a  party  may 
bring  such  an  action  before  a  justice,  then,  on  appeal  to  the 
circuit  court,  may  increase  his  claim,  exceeding  the  jurisdiction 
of  the  justice,  with  no  danger  of  losing  any  of  his  costs,  though 
he  recover  less  than  $50  damages.  It  is  possible  that  such  a 
consequence  might  follow  from  the  various  provisions  of  the 
statute  as  we  construe  them.  This  defect,  if  not  wholly^  is  to 
some  extent  remedied  by  section  2925  of  the  hew  revision. 
But  under  the  statute  as  it  stood  when  this  cause  was  tried, 
the  successful  party  in  an  action  for  a  personal  trespass,  which 
had  been  commenced  before  a  justice,  and  removed  by  appeal 
to  the  circuit  court,  where  there  was  a  new  trial,  recovered  full 
costs.  This,  we  think,  is  the  proper  construction  of  the 
statute;  therefore,  subdivision  4,  §  54,  has  no  application  to 
this  case. 

J?y  the   Court. — The  judgment  of  the   circuit  court  is 
affirmed. 


Eellooo  and  others  vs.  Colleb  and  another.     Colleb  vs. 
Eellogo  and  others. 

SUPPLEMKNTAKT  Procbedihos.    In  cose  iff  seteral  such  proceedings,  which 
creditor  hets  prior  Uen,    Practice  in  such  cases. 

1.  In  several  summary  ptoceedings  supplementary  to  executions  against  the 
same  debtor,  returned  unsatisfied  (R.  S.,  sees.  3028-9038),— such  a  pro- 
ceeding being  a  substitute  for  a  creditor*s  bill,— the  creditor  who  first 
commences  his  proceeding  and  obtains  service  of  process  upon  the  debtor, 
and  prosecutes  the  proceeding  with  proper  diligence  to  the  appointment 
of  a  receiver,  obtains  a  prior  lien  upon  the  assets  of  the  debtor;  and  a 
lona  fide  attempt  to  serve  the  process  is  equivalent  to  actual  service  in 
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reqiect  to  pdority  of  right,  at  againat  pexsooa  who,  being  duucgeable  with 
notice  of  the  prior  proceeding,  commenced  subsequent  proceedings  of 
the  same  character. 

2.  Actual  notice  of  the  prior  proceeding  is  soffident,  where  its  pendency  was 

not  8?Mwn  by  the  records  of  the  eowi, 

3.  K.  and  G.  being  severally  jadgment  creditors  of  X.,  on  whose  judgments 

executions  had  been  returned  unsatisfied,  E.  obtained  an  order  from  a 
court  commissioner,  March  20th,  citing  the  debtor  to  an  examination  on 
the  27th,  and  ei^'oining  him  from  disposing  of  his  inroperty.  March  2l8t, 
the  sheriff,  in  good  faith,  made  an  affidavit  in  due  form,  of  aerrice  of  the 
order  on  the  debtor  on  the  20th;  but  in  fact  the  copy  order  left  with  such 
debtor  did  not  show  the  signature  of  the  commissioner.  Maix^h  22d,  C. 
obtained  a  like  order  from  the  sama  commissioner,  citing  the  debtor  to 
an  examination  on  the  24th;  and,  t>n  the  last  named  day,  i^ter  a  hearing, 
M.  was  appointed  receiver,  and  the  debtor  made  an  assignment  to  him  in 
due  form  the  next  day;  but  K.  was  not  made  a  party  or  notified  of  these 
proceedings.  On  the  27tb,  immediately  upon  the  discovery  by  the  sheriff' 
and  K.  of  the  defect  in  the  service  of  the  first  order,  the  debtor  refusing 
the  sheriff  permission  to  amend  the  copy  served,  that  officer  served  a  coi> 
rect  copy,  and  made  due  return  of  the  facts  before  the  hour  at  wfakh  the 
order  was  returnable;  and,  the  proceeding  being  prosecuted  with  due 
diligence,  a  receiver  (other  than  M.)  was  appointed  therein.  Held,  that 
upon  these  facts  the  court,  on  motion,  should  have  ordered  M.  to  pay 
over  the  assets  in  his  hands  to  be  applied  upon  E.*s  judgment. 

4.  The  motion  of  E.  for  the  relief  last  mentioned  should  have  been  entitled 

in  both  of  the  actions ;  but  an  errcHr  in  entitling  it  only  in  his  own  action 
(to  which  C.  was  made  a  party  for  the  purposes  of  the  motion),  is  held 
merely  technical  and  no  ground  of  reversal. 

[5.  The  statute  contemplates  that  different  proceedings  may  be  pending  at 
the  same  time,  but  requires  creditors  prosecuting  prior  proceedings  to  be 
notified  of  the  pendency  of  junior  proceedings,  and  that  but  one  receiver 
shall  be  appointed;  and  it  is  the  proper  ^nractice,  especially  where  the 
first  proceeding  is  diligently  prosecuted,  to  make  the  appointment  in 
that;  but  the  plaintiff  in  the  junior  proceeding  should  be  allowed  to  pro- 
ceed with  the  examination  of  the  debtor,  etc  (under  sec.  8033),  without 
regard  to  priorities.] 

[6.  Other  rules  stated  by  which  prooeedings  in  such  cases  should  usually  be 
governed.] 

APPEALS  from  the  Circuit  Court  for  Waukesha  County. 

Two  judgments  were  recovered  in  the  circuit  court  against 

Isaac  CoUer  —  one  by  Henrietta  A.  Coller^  and  the  other  bj 
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Charles  P.  Kellogg  and  others^  the  appellants.  Executions 
were  duly  issued  upon  both  judgments  and  returned  unsatisfied. 

March  20, 1879,  the  appellants,  Kellogg  and  others^  obtained 
an  order  from  a  court  commissioner  requiring  the  judgment 
debtor  to  appear  before  him  on  the  27th  daj  of  the  same  month, 
to  answer  concemiug  his  property,  and  enjoining  him  from 
making  any  transfer  or  disposition  thereof.  On  the  21st  day 
of  March  the  sheriff  made  an  affidavit  of  service  of  the  order, 
stating  therein  that  he  served  it  on  the  20th  of  March,  by  de- 
livering to  and  leaving  with  the  judgment  debtor,  personally, 
a  copy  of  the  order,  and  of  the  affidavit  annexed  thereto,  and 
at  the  same  time  showing  him  the  original  order,  and  the  sig- 
nature  of  the  commissioner  who  signed  the  same.  The  affi- 
davit of  the  sheriff  was  made  in  good  futh,  but  was  incorrect 
in  that  the  name  of  the  commissioner  to  the  order  was  omitted 
from  the  copy  served. 

March  22, 1879,  the  respondent  Ile^wieUaA.  C!oUer9^&o  in- 
stituted proceedings  supplementary  to  her  execution,  against 
the  judgment  debtor,  before  the  same  commissioner,  and  pro- 
cured from  him  an  order  for  the  examination  of  such  debtor 
on  the  24th  of  the  same  month.  On  the  day  last  mentioned, 
the  judgment  debtor  appeared  and  v/as  examined  concerning 
his  property.  On  such  examination  he  disclosed  that  he  held 
an  endowment  policy  of  life  insurance,  upon  which  a  certain 
sum  would  become  due  and  payable  to  him  in  May  following. 
The  commissioner  thereupon  appointed  one  Martin  receiver  of 
the  property  and  assets  of  the  judgment  debtor,  and  Martin 
gave  bond  and  entered  upon  his  duties  as  receiver  on  the  fol- 
lowing day.  On  the  same  25th  of  March  the  judgment  debtor 
executed  to  the  receiver  the  usual  assignment  of  all  his  prop- 
erty and  effects  not  exempt  from  seizure  on  execution.  The 
appellants  were  not  made  parties  to  Mrs.  Coller*8  proceeding, 
and  were  not  notified  thereof. 

Subsequently  the  receiver,  Martin,  collected  of  the  insurance 
company  the  money  payable  on  such  policy. 
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The  appellants  and  the  sheriff  first  discov^^  the  defect  in 
the  copy  of  the  order  served  in  the  appellants'  proceeding  on 
the  day  snch  order  was  returnable,  March  2Tth.  Thereupon 
the  sheriff  applied  to  the  judgment  debtor  for  leave  to  coirect 
the  copy  served,  whidi  was  refused.  He  then  served  a  correct 
copy  of  the  order  on  the  judgment  debtor,  and  made  due  return 
of  such  service,  and  of  all  the  flEU^ts,  to  the  commissioner,  be- 
fore the  hour  at  which  the  order  was  returnable.  The  appel* 
lants  prosecuted  their  proceeding  with  due  diligence,  and  the 
same  resulted  in  the  appointment,  by  the  commissioner,  first 
of  said  Martin,  who  declined  to  serve,  and  then  of  one  Ohafin, 
as  receiver  of  the  property  and  effects  of  the  judgment  debtor. 
Ohafin  duly  qualified  as  such  receiver. 

When  Mtb.  Caller  instituted  her  supplementary  proceeding, 
both  she  and  her  attorney  had  actual  notice  that  the  appdlants 
had  previously  commenced  a  like  proceeding  on  their  judg- 
ment; that  the  order  and  injunction  above  mentioned  had  been 
issued  therein;  and  that  proper  service  of  such  order  had  been 
made  upon  the  judgment  debtor,  except  that  the  copy  served 
wanted  the  name  thereto  of  the  commissioner  who  signed  the 
original  order. 

On  aflSdavits  and  records  showing  the  above  facts,  the  appd- 
lants  moved  the  court  for  an  order  requiring  Martin  to  pay 
over  to  them  the  money  collected  by  him  of  the  insurance 
company,  and  procured  and  served  upon  Mrs,  CoUer  an  order 
to  show  cause  why  Martin  should  not  be  ordered  to  pay  over 
the  money  to  them  to  be  applied  on  their  judgment.  The 
order  to  show  cause  is  entitled  in  the  action  of  the  appellants 
against  Isaac  CoUer.  Mrs.  Colter  appeared  and  resisted  the 
motion.  She  also  obtained  an  order,  entitled  in  her  action, 
founded  upon  affidavits  and  records  showiug  substantially  the 
same  facts,  requiring  the  judgment  debtor  and  the  appellants 
to  show  cause  why  Martin  should  not  be  ordered  to  pay  over 
such  money  to  her  to  be  applied  on  hor  judgment  The  appel- 
lants appeared  and  resisted  tlie  motion.    The  two  motions 
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were  heard  together.  The  motion  of  the  appellants  was 
denied,  and  that  of  Mt9.  Coller  wag  granted.  These  appeals 
are  from  the  orders  denying  the  one  and  granting  the  other 
motion. 

For  the  appellants,  there  was  a  brief  bj  Zewisj  Zewis  <& 
Hale  and  Wm.  Street,  and  oral  argument  by  S.  M.  Lewis. 
They  contended,  among  other  things,  1.  That,  as  the  receiver 
was  a  mere  custodian  for  the  court,  having  no  rights  in  the 
matter  and  not  entitled  to  be  heard  (Edwards  on  Receivers, 
12),  the  money  was  really  in  court,  and  could  be  disposed  of  by 
order  of  the  court  on  motion  of  any  party  claiming  a  right  to 
it,  provided  all  other  parties  claiming  it  were  notified  and  had 
an  opportunity  to  be  heard.  2.  That  under  the  old  chancery 
practice,  the  filing  of  the  bill  and  service  of  the  subpoena,  or 
a  hona  fide  attempt  to  serve  it,  created  a  lie  pendenSy  and  in 
a  creditor's  suit  gave  the  creditor  an  equitable  lien  upon  the 
debtor's  assets  from  the  commencement  of  the  action ;  that  in 
analogy  to  this  doctrine  priorities  between  several  creditors 
pursuing  supplementary  proceedings  are  determined  by  the 
time  of  the  commencement  of  such  proceedings  (2  Barb.  Ch. 
Pr.,  158;  4  Wait's  Pr.,  128  c;  Riddle's  Sup.  Pro.,  162-7,  and 
cases  there  cited;  Pattereon  v.  Brown^  32  N".  T.,  81;  Lynch 
V.  Johnson^  48  id.,  27;  Spear  v.  Wardellj  1  id.,  144;  Edmon- 
eton  V.  MoLoudy  16  id.,  643;  Fieild  u  Sande,  8  Bosw.,  685; 
Jeffree  v.  Cochrane,  47  Barb.,  557;  Porter  v.  WilliamSj  5  How. 
Pr.,  441,  affirmed  in  5  Seld.,  142;  Ed^neeton  v.  Lyde,  1  Paige, 
637;  Hayden  v.  Bucklin,  9  id.,  512;  Jfieuwankamp  v. 
Ullman,  ante,  p.  168);  and  that  such  time  of  commence- 
ment is  determined  by  the  time  of  serving,  or  attempting 
in  good  faith  to  serve,  the  subpcena  in  a  chancery  action, 
or  the  order  in  supplementary  proceedings.  Riddle's  Sup. 
Pro.,  169;  4  Wait's  Pr.,  128c;  16  N.  Y.,  643;  48  id.,  27; 
1  Paige,  564;  9  id.,  614-16;  Boee  v.  Chieeman,  8  Sandf. 
S.  C,  676;  Chee  v.  Oliver,  Bac.  Abr.,  "Heir  and  Ances- 
tor, F.;"  Hieuwankamp  v.  UUman,  eupra.    3.  That  actual 


Digitized  by 


Google 


654  SUPREME  COURT  OF  WISCONSIN, 

KeUogg  and  othera  vs.  GoUer  and  another.    GoUer  tb.  Kellogg  and  others. 

notice  of  the  pending  proceeding3  was  aafficient  to  subordmate 
thereto  the  rights  of  those  commencing  subsequent  proceed- 
ings. Constmctire  notice  is  never  held  superior  to  actual 
notice.  See  Livingston  v,  Cheetham^  2  Johns.,  479;  KeeUr  v. 
BelUy  3  Code  Rep.,  183;  Barker  v.  Cooky  16  Abb.  Pr.,  84; 
Courier  v.  McNamara^  9  How.  Pr.,  255.  4.  That  the 
defendant  Isaac  Coller  had  such  actual  notice  of  the  order  of 
March  20, 1879,  that  any  disposition  of  his  property  in  con- 
travention thereof  would  render  him  liable  to  punishment  for 
contempt  (High  on  Inj.,  §  864;  Mead  v.  Norrisy  21  Wis., 
810);  and  it  was  a  contempt  of  that  order  to  execute  an 
assignment  to  the  receiver  under  the  second  order.  Nieuwan- 
kamp  V.  UUman,  supra. 

For  the  respondents,  there  was  a  brief  by  Joshua  8t<vrk 
and  Jfcf.  8.  Griswoldy  and  oral  argument  by  Mr.  Stark.  They 
contended,  among  other  things,  1.  That  the  commencement 
of  a  creditor's  suit  in  chancery,  giving  a  lien  on  the  equitable 
assets  of  the  debtor,  was  by  the  filing  of  the  bill  and  serviee 
of  the  subpoena.  Utica  Ins.  Co.  v.  Power ^  3  Paige,  365; 
Hoyden  v.  Bucklin,  9  id.,  612;  Fitch  v.  Smith,  10  id.,  9; 
Roberts  v.  R.  R.  Co.,  25  Barb.,  662;  Boynton  v.  Rawson^ 
1  Clarke's  Ch.,  584;  2  Barb.  Ch.  Pr.  (2d  ed.),  158,  and  notes. 
2.  That  in  supplementary  proceedings  (which  are  a  substitute 
for  the  creditor's  suit),  the  service  of  the  order  for  examina- 
tion on  the  judgment  debtor  takes  the  place  of  the  com- 
mencement of  the  suit  under  the  old  system,  and  gives  the 
lien.  Lynch  v.  Johnson,  48  N.  T.,  27;  NieuioanJcamp  «. 
Ullman,  ante,  p.  168.  Personal  property  is,  however,  subject  to 
levy  on  execution  in  favor  of  other  creditors,  who  will  thereby 
acquire  a  lien  free  from  that  of  the  supplementary  proceedings, 
at  any  time  before  the  appointment  of  a  receiver  therein/  Van 
Alstyne  v.  Cook,  25  N.  Y.,  489;  Brown  v.  Ifichohy  43  id., 
26,  34;  Davenpart  v.  Kelly,  id.,  193,  199;  Voorhees  v.  Sey- 
mour,  26  Barb.,  569;  and  cases  cited  in  Riddle's  Sup.  Pro., 
162);  and  the  reason  is,  that  the  commencement  of  supple- 
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mentary  proceedings  is  not  a  proceeding  in  court,  and  neither 
the  order  therefor,  nor  anj  other  document  that  might  serve 
as  notice,  is  required  to  be  filed  until  after  a  receiver  is 
appointed.  But  as  between  two  creditors  separately  pursuing 
such  proceedings  against  a  common  debtor,  he  whose  order 
for  examination  is  first  served  has  the  prior  lien.  Biddle,  167* 
This  rule  in  chancery  (and  by  analogy  in  supplementary  pro- 
ceedings) was  subject  to  the  qualification,  that  if  the  creditor 
who  first  commenced  his  suit,  abandoned  it  or  lingered  on  the 
way  before  obtaining  a  specific  lien,  and  permitted  another 
creditor  to  outstrip  him  in  legal  diligence,  he  lost  his  priority. 
Biddle,  166,  and  cases  there  cited;  Myrick  v.  Selden^  36 
Barb.,  15.  8.  That  the  bona  fide  attempt  at  service  which 
was  sometimes  permitted,  in  the  creditor's  chancery  suit,  to 
have  the  same  effect  as  a  regular  service  in  giving  priority, 
was  not  a  defective  or  void  service,  but  the  best  service  practi- 
cable in  the  given  case,  followed  by  a  regular  service  as  soon 
as  practicable.  It  meant  leaving  the  subpoena  at  the  defend- 
ant's dwelling  when  he  was  absent  so  that  personal  service 
c^uld  not  be  made.  But  when  the  sheriff  has  opportunity  to 
serve  the  defendant  personally,  and  &ils  solely  by  reason  of 
his  own  carelessness  and  disregard  of  duty,  this  is  not  a  hona 
fide  attempt  which  should  have  the  effect  of  actual  service. 
6  Duer,  703;  1  Clarke's  Ch.,  584;  1  Man.  &  Gr.,  238.  4. 
That  a  motion  in  one  action  to  set  aside  a  judgment  or  order 
in  another,  or  to  reach  funds  held  under  orders  in  such  other 
action,  is  an  anomaly,  and,  if  allowed,  would  involve  the 
records  and  proceedings  of  the  courts  in  the  most  serious 
confusion.  Roe  v.  Zawser^  18  How.  Pr.,  23;  9  Abb.  Pr.,  380; 
Bank  of  Kinderhooh  v.  Jenisorty  15  How.  Pr.,  41. 

Lyok,  J.  A  summary  proceeding  supplementary  to  execu- 
tion under  the  statute  (R  S.,  sees.  8028  to  3038,  inclusive), 
instituted  after  the  return  of  an  execution  unsatisfied,  is  a  sub- 
stitute for  a  creditor's  bill  in  equity,  and  is  governed  by  the 
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same  rales  of  law  in  respect  to  the  rights  and  priorities  of 
parties  affected  by  the  proceeding,  which  control  the  equitable 
action. 

In  creditors'  suits,  the  general  rule  was  that  the  creditor 
who,  after  filing  his  bill,  obtained  the  first  service  of  the  sub- 
poena upon  the  judgment  debtor,  thereby  obtained  a  prior  lien 
upon  the  equitable  assets  of  such  debtor. 

It  was  also  the  rule  that  if  the  creditor  proceeded  with  due 
diligence,  a  bona  fide  attempt  to  serve  the  process  was  equiva- 
lent to  actual  service  thereof  in  respect  to  priority  of  right 
These  propositions  are  abundantly  supported  by  the  cases 
cited  in  the  brief  of  counsel  for  the  appellants. 

In  the  present  case  no  laches  can  be  imputed  to  the  appel- 
lants. They  instituted  their  proceeding  first,  and  prosecuted 
it  with  proper  diligence  before  the  commissioner  until  they 
obtained  the  appointment  of  a  receiver.  There  would  be  no 
question  of  their  right  to  the  money  in  controversy,  had  not 
the  sheriff  failed  to  serve  the  judgment  debtor  with  a  correct 
copy  of  the  order  requiring  him  to  appear  before  the  commis- 
sioner for  examination.  The  defect  in  the  service  was  entirely 
accidental.  Before  it  was  discovered,  the  sheriff  made  affidavit 
to  a  proper  service,  and  as  soon  as  it  was  discovered,  and  before 
the  time  appointed  in  the  order  for  the  examination,  the  ser- 
vice was  perfected,  and  the  proceeding  was  thereafter  diligently 
prosecuted  to  consummation.  That  there  was  a  hona  fi^e 
attempt  to  serve  the  order  before  Mrs.  Collet  instituted  her 
supplementary  proceedings,  we  cannot  doubt. 

As  in  a  creditor's  suit  the  filing  of  the  bill  and  a  hona  fide 
attempt  to  serve  the  subpoena  give  the  complainant  priority 
of  right  to  the  equitable  assets  of  the  judgment  debtor,  so, 
under  the  circumstances  of  this  case,  the  hona  fide  attempt  to 
serve  the  order  issued  by  the  commissioner  at  the  instance  of 
the  appellants  must  be  held  to  confer  upon  them  like  priority 
of  right  over  Mrs.  CoUer^  although  the  order  obtained  by  her 
was  served  before  service  of  the  appellant's  of der  was  perfected. 
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Bat  it  IB  Baid  that  the  fiUng  of  the  creditor's  bill,  as  well  as 
the  bona  jide  attempt  to  serve  the  sabpcena,  was  essential  to  a 
Jm  pendens^  while  there  was  nothing  on  the  records  of  the 
oonrt  to  show  the  pendencj  of  the  appellants'  proceeding.  The 
filing  of  the  bill  and  the  attempted  service  were  constmctive 
notice  of  lis  pendens,  and  bound  all  other  creditors  of  the 
judgment  debtor,  whether  thej  had  actual  notice  of  the  suit  or 
not  Here  no  question  of  constructive  notice  arises,  for  Mrs. 
Caller  had  actual  notice  of  all  the  &cts,  and  it  is  immaterial 
that  the  records  of  the  court  did  not  show  that  the  appellants 
had  commenced  their  proceeding  against  the  judgment  debtor. 

Our  conclusion  is,  that,  under  all  of  the  circumstances  of  the 
case,  Mrs.  Caller^ s  proceeding  is  inoperative  to  give  her  a  prior 
lien  on  the  equitable  assets  of  the  judgment  debtor,  as  against 
the  appellants,  and  that  the  latter  are  entitled  to  the  money  in 
the  hands  of  the  receiver,  the  amount  being  less  than  dieir 
judgment 

Although  the  foregoing  views  dispose  of  these  appeals,  we 
deem  it  our  duty  to  indicate  what  we  consider  the  correct  prac- 
tice in  cases  where  different  judgment  creditors  are  prosecuting 
supplementary  proceedings  against  the  same  debtor  at  the 
same  time,  whether  such  proceedings  are  pending  before  the 
same  officer  or  different  officers. 

The  statute  (sections  3030  and  3031)  gives  the  proceeding  to 
any  judgment  creditor  after  the  return  of  an  execution  unsat- 
isfied, or  in  aid  of  an  outstanding  execution,  without  qualifica- 
tion or  restriction,  except  as  provided  in  section  3036.  Hence, 
such  a  proceeding  may  be  commenced  by  a  creditor,  althongh 
other  proceedings  by  other  creditors  may  be  pending. 

Section  3036  provides  that,  "before appointing  any  receiver, 
the  jndge  shall  ascertain,  if  practicable,  by  oath  of  the  party 
or  oUierwise,  whether  any  other  supplementary  proceedings  are 
pending  against  the  judgment  debtor;  and  if  there  be  any, 
the  plaintiff  therein  shall  have  notice  to  appear  before  him, 
and  shall  likewise  have  notice  of  all  subeequent  proceedings  in 
Vol.  XLVIL-42 
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relation  to  such  receiFenhip^  and  no  more  than  one  aacli 
receiver  shall  be  appointed." 

This  section  aUo  contemplates  that  different  proceedings 
may  be  pending  at  the  same  time,  the  onlj  restriction  npon  a 
junior  proceeding  being  that  creditors  prosecuting  prior  pro- 
ceedings shall  be  notified  of  the  pendency  thereof,  and  that 
but  one  receiver  shall  be  appointed.  Inasmuch  as  the  receiver 
is  an  ofiBcer  of  the  court,  and  subject  at  all  times  to  the  con- 
trol of  the  court,  and  is  required  to  give  sufficient  security 
for  the  faithful  performance  of  his  trust,  it  is  of  but  little 
practical  importance  whether  one  is  appointed  in  the  first  or 
snbsequent  proceeding.  If  an  improper  person  be  appointed, 
the  court,  on  motion  and  proof  of  the  fact,  will  remove  him 
and  appoint  some  suitable  person.  Yet  we  think  it  the  proper 
practice,  especially  where  the  first  proceeding  is  being  dili- 
gently prosecuted,  to  suspend  the  appointment  of  a  receiver 
in  a  subsequent  proceeding,  leaving  the  appointment  to  be 
made  in  the  first  But  the  plaintiff  in  the  junior  proceeding 
should  be  allowed  to  proceed  under  section  3038,  without 
regard  to  priorities. 

Should  a  junior  proceeding  be  instituted  before  the  officer 
who  issued  die  prior  order  for  the  examination  of  the  judg- 
ment debtor,  such  examination  should  be  first  had  in  the  prior 
proceeding,  especially  if  the  same  is  being  diligently  prose- 
cuted. The  same  rule  should  be  observed  although  the  junior 
proceeding  be  instituted  before  another  officer. 

After  a  receiver  has  been  appointed  in  the  first  proceeding, 
and  has  duly  qualified  as  such,  we  see  no  objection  to  the  ap- 
pointment of  the  same  receiver  in  all  other  proceedings  against 
the  same  debtor.  This  is  little  more  than  a  formal  matter. 
The  receiver  should  not  be  required,  however,  to  give  addi- 
tional bond  on  such  subsequent  appointments,  unless  the 
court  so  order. 

All  of  the  proceedings  being  reported  to  the  court,  the  par- 
ties can  there  litigate  their  respective  rights,  summarily,  on 
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motioiis  dniy  served  on  all  interested,  and  the  court  will  adju- 
dicate their  rights,  and  determine  the  order  in  .which  the  judg- 
ments shall  be  paid  out  of  the  funds  in  the  hands  of  the 
receiver: 

It  only  remains  to  determine  a  single  question.  The  mo- 
tion that  Martin,  the  receiver,  pay  over  the  money  in  contro- 
versy to  the  appellants,  was  made  in  their  action.  It  is  claimed 
that  this  is  irregular;  that  the  motion  should  have  been  made 
in  Mrs.  ColUr*s  action. 

The  objection  is  purely  technical,  and  cannot  prevail.  The 
appellants  and  respondents  are  parties  to  both  proceedings, 
and  it  is  quite  immaterial  in  which  of  them  the  motion  is 
made.  Martin,  the  custodian  of  the  money,  is  under  the  con- 
trol of  the  court,  in  respect  thereto,  and  the  money  can  be 
awarded  to  the  party  entitled  to  it  by  an  order  made  in  either 
case.  We  think,  however, 'that  it  would  have  been  more  reg- 
ular and  orderly  practice  to  have  entitled  the  motion  in  both 
actions. 

By  the  Court. — The  orders  appealed  from  are  reversed, 
and  the  circuit  court  is  directed  to  grant  the  motion  of  the 
appellants. 


EvisTON  vs.  Cbambb  and  others. 
Libel.    (1)  What  wards  prima  &de  libelous.    (2)  Pleading. 

1.  A  pablication  which  charges  that  a  pencm,  whfle  formedj  holding  the 

ofiBee  of  sealer  of  weigfatf  and  measures  and  inspector  of  scales  for  a 
certain  d^,  '*  tampered  with  "  or  **  doctored  **  such  weights,  measures 
and  scales,  for  the  purpose  of  increasing  the  fees  of  his  office,  is  prima 
facie  libelous,  as  tending  to  bring  the  accused  into  public  hatred  or 
contempt. 

2.  On  deoraner  to  a  complaint  in  libel  which  alleges  that  delendant  made 

such  charges  against  plaintiff  "Wisely,  wickedly  and  maliciously,"  the 
question  whether  the  publication  was  privileged  does  not  arise;  as 
privilege  does  not  extend  to  &lse  charges  made  with  improper  motives 
or  express  malice. 


Digitized  by 


Google 


660  SUPREME  COURT  OF  WISCONSIN, 

Gviftiokk  TB.  CruuoL'  and  otiKn. 

APPEAL  from  the  Conntj  Oonrtof  MUwatikse  Ooanty. 

Action  for  libel.  The  newspaper  article  upon  which  the 
action  was  based,  and  which  is  set  ont  in  the  complaint  with 
matter  of  indncement,  innuendoes,  etc,  is  of  considerable 
length,  and  will  be  omitted  here,  as  its  general  purport  is 
sufiBcientlj  stated  in  the  opinion.  Defendants  demurred  to 
the  complaint  as  not  stating  a  cause  of  action,  and  appealed 
from  an  order  overruling  their  demurrer. 

J,  J.  Ortorij  for  the  appellants. 

For  the  respondent,  the  cause  was  submitted  on  the  brief  of 
OcUriU^  Gary  dk  ffanaon. 

Cole,  J.  In  support  of  the  demurrer  it  is  insisted  that  the 
publication  set  out  in  the.  complaint  is  not  upon  its  face  libel- 
ous. In  that  view  we  are  unable  to  concur.  It  seems  to  us 
that  the  obvious  tendencj  of  the  pftblication  was  to  disparage 
tiie  character  of  the  plaintiff  and  bring  him  into  public  ridi- 
cule and  contempt  Undoubtedlj  the  whole  article  should  be 
considered  together,  in  order  to  determine  its  character.  If 
we  so  consider  it,  it  charges  or  states,  in  substance,  that  the 
plaintiff,  while  acting  as  the  ofiBcial  sealer  of  weights  and 
measures,  and  as  inspector  of  scales  in  and  for  thecitj  of  Mil- 
waukee, made  a  practice  of  '^  tampering "  with  such  weights 
and  scales,  for  the  purpose  of  increasing  the  fees  of  his  office. 
This  is  the  meaning  or  sense  which  a  person  would  naturally 
attach  to  the  language  used  in  the  article  upon  reading  it 
There  are  particular  instances  given  of  what  is  called  in  the 
article  "tampering  with*'  or  "doctoring"  the  weights  and 
scales  of  individuals  by  the  plaintiff,  while  in  office,  for  the 
purpose  of  increasing  his  fees. 

Kow,  that  such  statements  are  prima  facie  prejudicial  to 
plaintiff^  calculated  to  degrade  him  in  public  estimation  and 
bring  him  into  public  hatred  and  contempt,  seems  too  plain 
for  discussion.  Nor  are  the  injurious  consequences  of  the 
publication  neutralized  or  destroyed  because  the  charges  were 
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made  against  the  plaintiff  after  the  expiration  of  his  term  of 
oflSce,  as  ^^  ex-sealer  of  weights  and  measures;"  for  surely  to 
chai^  a  man  who  has  held  an  oflSoe  that  he  performed  the 
duties  of  SQch  ofSce  from  corrupt  and  dishonest  motives,  in 
order  to  obtain  unlawful  fees,  neoessarily  tends  to  expose  him 
to  the  scorn  and  contempt  of  every  right-thinking  person. 

But  it  is  further  insisted  in  support  of  the  demurrer,  that 
tlie  publication  in  question  is  privileged;  that  it  was  but  a 
fair  criticism  by  a  public  journal  upon  the  conduct  of  a  man 
while  holding  a  public  office;  and  that  this  was  a  matter  of 
such  public  interest  and  concern  as  rendered  the  communica- 
tion not  actionable.  Freedom  of  the  press  or  exemption 
from  censorship — the  right  to  freely  comment  upon  the  char- 
acter and  official  conduct  of  men  holding  public  office,  — is  a 
most  valuable  right,  and  one  without  which  popular  govern- 
ments cannot  be  maintained. 

Says  Judge  Cooley  upon  this  subject:  ^  The  freedom  of  the 
press  was  undoubtedly  intended  to  be  secured  on  public 
grounds,  and  the  general  purpose  may  be  said  to  be  to  preclude 
those  in  authority  from  ^making  use  of  the  machinery  of  the 
law  to  prevent  full  discussion  of  political  and  other  matters 
in  which  the  public  are  concerned.  With  this  end  in  view, 
not  only  must  freedom  of  discussion  be  permitted,  but  there 
must  be  exemption  afterwards  from  liability  for  any  publica- 
tion  made  in  good  faith,  and  in  the  belief  in  its  truth,  the 
making  of  which,  if  true,  would  be  justified  by  the  occasion. 
There  should  consequently  be  freedom  in  discussing,  in  good 
faith,  the  character,  the  habits,  and  mental  and  moral  qualifi- 
cations, of  any  person  presenting  himself,  or  presented  by 
his  friends,  as  a  candidate  for  a  public  office,  either  to  the 
electors  or  to  a  board  or  officers  having  powers  of  appoint- 
ment The  same  freedom  of  discussion  should  bo  allowed 
when  the  character  and  official  conduct  of  one  holding  a  pub- 
lic office  is  in  question,  and  in  all  cases  where  the  matter  dis- 
cussed  is  one  of  general  public  interest"  Cooley  on  Torts, 
pp.  217,  218. 


Digitized  by 


Google 


663  SUPREME  COURT  OP  WISCONSIN, 

Diedrich  tb.  The  Northwestern  Union  Railwaj  Co. 

In  this  case  we  are  not  called  upon  to  determine  how  far  a 
pnUic  journal  maj  go  in  criticising  or  commenting  on  the 
official  conduct  and  motives  of  men  in  office,  inasmuch  as  the 
question  whether  the  publication  was  privileged  cannot  arise 
on  the  demurrer;  for  it  is  alleged  in  the  complaint,  and  for 
the  purposes  of  this  appeal  must  be  assumed  as  true,  that  the 
defendants  falselj,  wickedly  and  malicionslj  published  the 
article  in  question.  Now  we  do  not  understand  that  privil^o 
can  be  predicated  upon  a  communication  published  with  im- 
proper motives,  or  with  express  malice.  Proof  of  express 
malice  in  the  publication  of  anj  written  communication  ren- 
ders such  communication  libelous  in  its  character.  Folkard's 
Starkie  on  Slander  and  Libel,  ch.  11;  White  v.  NichoUa^Z 
Howard,  U.  S.,  266;  Klinck  v.  Colby,  46  N.  T.,  427;  Noonan 
V.  OHoUy  32  Wis.,  106;  CoUrUl  v.  Cram&Ty  43  Wis.,  242. 

It  follows  from  these  views  that  the  order  of  the  count/ 
court  must  be  affirmed. 

By  the  Court.  —  Ordered  affirmed. 


DiEDBTOH  vs.  ThB  NoBTHWESTEBIff    UnION   RaILWAT  CoMPAKY. 

EviDEHOE.    (1)  Admissions.    (2)  TesHnumy  as  to  depreciation  in  value  of 

property,    (B)  Exclusion  of  immaterial  questions,    (4)  BebtOtcU, 
Yerdict.    (5)  Presumption  that  verdict  includes  interest. 

1.  Under  the  circamstancet  of  this  case,  heU  thak  the  ufhole  at  a  certain 

■taiemenfc,  relied  on  by  the  respondent  as  admitted,  most  be  considered 
as  in  evidence,  or  no  part  of  it. 

2.  In  an  action  for  damages  for  the  taking  of  part  of  plaintiff  *s  block  in  a 

city  for  a  railwaj,  a  witness  for  plaintiff,  who  had  acted  for  several  yeari 
as  his  agent  in  looking  after  the  block,  had  paid  taxes,  given  leases  and 
collected  rents  thereon,  received  offers  to  purchase,  and  was  personally 
acquainted  with  the  block  both  before  and  after  the  taking,  held,  com- 
petent to  testify  not  only  to  the  value  of  the  strip  taken,  but  also  to  the 
depreciation  in  value  of  the  remainder  of  the  block,  by  reason  of  the 
taking  for  railway  purposes. 
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8.  A  witness  who  had  testified  folly  as  to  the  actual  value  of  the  whole  block 
both  before  and  after  the  taking,  was  asked  what  a  particular  front  of 
said  block  was  worth  before  the  road  was  constructed.  Held^  that  there 
was  no  error  in  excluding  the  question. 

4.  Plaintiff  having  proven  title  to  the  land  to  the  water's  edge,  defendant 

introdi^ced  evidence  that  the  land  taken  was  not  above  the  water's  edge, 
but  was  made  beyond  it  by  means  of  a  breakwater  and  cribs  extending 
into  the  water.  Heldf  that  there  was  no  error  in  permitting  plaintiff 
then  to  show  that  the  breakwater  and  cribs  were  not  built  beyond  the 
water's  edge;  the  evidence  being  properly  in  rebuttal. 

5.  Where  the  juiy,  being  instructed  that  plahitiff,  if  he  recovered,  was  enti- 

tled to  interest,  found  his  damages  at  a  certain  sum,  it  must  be  presumed 
that  this  included  tbe  interest;  and  a  judgment  taken  for  a  larger  sum, 
including  interest  on  that  named  in  the  verdict,  is  reversed,  ^th  direo- 
ticns  to  giant  a  new  trial  unless  plaintiff  remit  the  excess. 

APPEAL  from  the  Cirenit  Court  for  Milwarikee  County. 

Plaintiff  appealed  from  an  appraisal,  made  bj  commission- 
ers duly  appointed  for  that  purpose,  of  a  strip  of  land  to  which 
he  claimed  title,  and  which  had  been  taken  by  defendant  for 
its  railroad  track.  On  appeal  from  a  former  judgment  of  the 
circuit  court  herein,  that  judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  42  Wis.,  248.  On  the  next 
trial,  the  evidence  as  to  plaintiff's  title,  and  upon  the  question 
whether  the  strip  of  land  taken  bj  defendant  was  originally  a 
part  of  the  shore,  or  was  land  made  by  plaintiff  in  the  bed  of 
the  lake  beyond  low- water  mark,  was  somewhat  different  from 
that  given  upon  the  former  trial.  The  alleged  errors  in  respect 
to  the  admission  or  rejection  of  evidence,  and  in  other  respects, 
will  sufiSciently  appear  from  the  opinion. 

Plaintiff  had  a  verdict  and  judgment;  and  defendant  ap- 
pealed from  the  judgment 

For  the  appellant,  there  was  a  brief  by  E.  Mariner j  and  oral 
argument  by  Mr.  Mariner  and  L,  S.  Dixon.  They  con- 
tended that  it  was  incumbent  on  plaintiff  to  show,  as  a  part  of 
his  case,  that  the  land  taken  by  defendant  was  within  the 
limits  of  the  tract  included  in  his  paper  title;  that  if,  after 
showing  title  to  low-water  mark,  plaintiff  might  in  the  first 
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inatance  rest  upon  a  presumpUon  that  all  the  land  now  fonnd 
above  the  water  was  included  in  his  title,  it  was  suflScient  for 
defendant  in  the  first  instance  to  produce  sufficient  evidence 
of  the  land  having  in  fact  been  made  in  the  lake  by  plainti£E, 
to  overcome  that  presumption;  tliat  the  court  might  then,  as 
a  matter  of  discretion  but  not  of  rights  permit  plaintiff  to 
introduce  further  evidence  to  make  out  his  case  bj  showing 
that  the  land  in  dispute  was  originallj  above  the  water;  and 
that  thereupon  it  was  error  to  refuse  defendant's  offer  of 
further  rebutting  evidence  —  an  error  by  which  defendant 
probably  lost  the  case.  Counsel  also  argued  the  other  objec* 
tions  noticed  in  the  opinion. 

For  the  respondent,  there  was  a  brief  by  Cotzhausen^  Syl- 
vester dk  ScheibeTy  and  oral  argument  by  JUr.  CotzTuiusen. 

Cole,  X  1.  The  first  point  relied  on  for  a  reversal  of  the 
judgment  relates  to  the  question  of  titla  It  is  insisted  on 
the  part  of  the  company,  that  in  tliis  proceeding  to  -obtain 
compensation  the  plaintiff  was  bound  to  prove  title  to  the 
particular  strip  of  land  taken,  to  be  in  himself;  in  other  words, 
he  must  connect  his  paper  title  with  the  premises  described  in 
the  award,  or  he  could  not  recover.  As  the  foundation  of  his 
title,  the  plaintiff  put  in  evidence  a  patent  from  the  United 
States  to  Morgan  L.  Martin  of  lot  No.  2,  bearing  date  Decem- 
ber 27, 1842,  under  which  he  derived  title  through  several 
mesne  conveyances.  Thereupon  the  plaintiff's  counsel  stated 
that  it  was  admitted  by  counsel  (referring  to  an  admission  on 
the  former  trial)  that  fractional  lot  No.  2  was  entered  August 
1,  1835,  by  Peter  Juneau,  with  duplicate  certificate  No.  16, 
and  that  he,  before  the  making  of  the  plat,  assigned  the  cer- 
tificate to  Morgan  L.  Martin;  that  this  entry  was  cancelled 
December  16, 1841;  that  on  April  5, 1842,  the  lot  was  entered 
by  William  Powell  with  duplicate  certificate  No.  9399;  that 
on  the  21st  of  April,  1842,  Powell  assigned  the  certificate  to 
Morgan  L.  Martin;  and  that  Morgan  L.  Martin  conveyed  an 
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undivided  half  of  the  lot  to  Solomon  Jnnean  Kovember  2S, 
1835. 

To  this  statement,  the  oonnsel  for  the  defendant  said:  ^  We 
will  admit  the  entry  Angnst  1, 1885,  by  Peter  Juneau,  and 
the  assignment  of  the  certificate  to  Morgan  L.  Martin,  and 
the  oonyeyance  of  an  undivided  half  by  Martin  to  Solomon 
Juneau,  November  28, 1885.  I  will  admit  what  the  facts  are, 
and  with  regard  to  the  other  I  will  ascertain  between  now 
and  to-morrow  morning."  The  plaintiiPs  counsel  then  said: 
^^  You  also  admit  the  subsequent  entry  of  Powell  with  dupli- 
cate certificate.''  To  which  the  defendant's  counsel  replied: 
^^  That  is  a  thing  I  don^t  know  about,"  and  here  the  matter 
rested. 

The  plaintiff  fnrther  offered  the  assignment  of  the  certifi- 
cate by  Powell  to  Martin,  which  was  admitted  in  evidence, 
against  the  defendant's  objection.  Now  it  is  said  the  court 
erred  in  admitting  in  evidence  the  certificate  of  entry  by 
Powell,  because  it  appeared  that  the  United  States  had  pre- 
viously sold  the  land  by  Jnneau's  entry,  which  prima  fade 
carried  the  title;  consequently  the  subsequent  entry,  though 
followed  by  a  patent,  was  void  under  the  decision  in  WiHh  v. 
BrwMon,  98  U.  S.,  118. 

The  former  entry  by  Juneau  appeared  to  be  in  evidence  only 
from  what  was  stated  by  plaintiff's  counsel  to  be  admitted 
on  the  other  side.  And  in  respect  to  that  statement  by  way 
of  admission,  the  whole  of  it  must  be  either  considered  in 
evidence  or  no  part  of  it;  for,  considering  the  manner  the 
whole  matter  was  dropped  or  disposed  of  on  the  trial,  it  would 
be  a  niost  unfair  advantage  to  allow  the  defendant  to  have 
the  benefit  of  the  statement  so  far  as  It  makes  in  his  favor, 
but  to  reject  whatever  makes  against  him.  The  entire  state- 
ment must  be  treated  as  being  either  in  or  entirely  out  of  the 
case;  and  it  is  immaterial  which  view  is  taken  of  it,  for  the 
result  will  be  the  same.  If  the  whole  statement  is  regarded 
as  an  admission  in  the  cause,  then  it  plaitily  appears  that 
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Janeaa's  entry  was  vacated  and  cancelled  before  Powell's  was 
made.  In  that  case  the  patent  would  be  regular,  and  show 
title  to  the  lot  in  Martin.  On  the  other  hand,  if  the  state- 
ment or  admission  is  deemed  out  of  the  case,  then  there  is 
nothing  to  show  that  Powell's  was  not  the  only  entry.  Under 
the  circumstances  we  have  less  reluctance  in  adopting  this 
view,  because  on  the  former  trial  and  hearing  it  was  practi- 
cally  conceded  that  the  plaintiff's  title  extended  to  the  water's 
edge,  and  the  decision  as  to  riparian  rights  was  based  upon 
that  assumption.  42  Wis.,  248.  The  proof  in  the  present 
case  was  sufficient  to  show  title  to  the  premises  to  be  in  the 
plaintiff. 

2.  The  next  error  assigned  relates  to  the  admission,  against 
defendant's  objection,  of  certain  questions  asked  the  witness 
Ferdinand  Knehn.  The  witness  had  testified  to  the  value  of 
the  block  in  controversy,  both  before  and  after  the  strip  was 
taken  by  the  company  for  the  use  of  its  road.  The  witness 
was  asked  and  permitted  to  state,  against  the  defendant's 
objection,  whether  the  balance  of  the  block,  not  taken  by  de- 
fendant, was  increased  or  diminished  in  value  by  reason  of  the 
strip  taken  being  used  for  the  purpose  of  operating  a  railway. 
He  answered  that  it  was  materially  depreciated,  stating  the 
value  of  the  block  before  the  road  was  built  and  after.  This 
question  was  then  asked:  ^  After  that  strip  is  taken  out  of 
that  property,  how  much,  in  your  judgment,  is  the  balance  of 
the  property  depreciated  in  value  by  reason  of  the  strip  being 
operated  for  the  use  of  the  railway,  not  by  reason  of  the  tak- 
ing out  of  the  strip,  because  that  we  have  got  already,  but  for 
the  uses  of  the  railway;  how  much  does  that  depreciate  the 
market  value  of  the  property? " 

This  question  was  objected  to,  on  the  ground  that  it  had 
not  been  proven  that  the  witness  had  such  knowledge  of  the 
effect  of  operating  a  railway  as  would  enable  him  to  testify  of 
the  effect  upon  the  value  of  the  same. 

We  do  not  think  this  question  so  seriously  objectionable  that 
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it  should  work  a  reTorsal  of  the  jadgment  As  we  understand 
the  case,  the  testimonj  of  Mr.  Kuehn,  as  giTon  on  the  former 
trial,  was  read  on  this  trial  bj  stipnlation.  Upon  examining 
his  evidence,  it  will  be  seen  that  he  testified  that  he  had  acted 
for  several  years  as  the  agent  of  4he  plaintiff  in  looking  after 
this  property.  He  had  paid  the  taxes,  given  leases,  collected 
rents,  received  offers  to  purchase,  and  was  personally  well 
acquainted  with  the  block,  both  before  and  after  the  strip  was 
taken  by  the  company.  He  certainly  had  the  most  ample 
means  to  form  an  intelligent  opinion,  derived  from  an  adequate 
knowledge  of  the  situation  and  value  of  the  property,  to 
render  him  competent  to  answer  the  question,  and  came  with- 
in the  rule  recognized  or  approved  in  Whitman  v.  Boston  dk 
Maine  Railroad^  7  Allen,  313;  Whitney  v.  City  of  Boston^ 
96  Mass.,  313;  Boston  db  Maine  BaUroad  v.  Montgomery^ 
119  Mass.,  114. 

In  Buffum  v.  N.  Y.  dk  Boston  Bailroad  Co^  4  R.  I.,  121, 
the  rule  which  was  laid  down  by  the  trial  court,  and  disap- 
proved by  the  supreme  court,  was  to  the  effect  that  any  one 
living  in  the  village  where  the  land  was  situated  at  the  time 
of  the  location  of  the  road,  and  acquainted  with  the  land,  was 
competent  to  give  an  opinion  as  to  the  value  of  the  land  taken 
by  the  company,  and  as  to  the  damage  done  by  such  location 
to  the  land  of  the  claimant  It  is  unnecessary  here  to  dissent 
from  the  doctrine  of  the  Rhode  Island  case  in  order  to  sustain 
the  admissibility  of  the  testimony  of  Mr.  Kuehn.  He  surely 
possessed  the  requisite  qualification,  and  had  suflScient  knowl- 
edge on  the  subject,  to  answer  the  question.  Evidence  of  this 
character  is  admitted  from  necessity;  and  there  is  no  sub- 
stantial objection  to  it  where  the  n^tness  shows  that  he  is 
sufllciently  informed  to  speak  understandingly  on  the  matter 
upon  which  he  is  called  to  testify.  See  ITie  M.  dk  M.  Bail- 
road  Co.  V.  EbleySFin.y  834;  Snyder  v.  The  Western  Union 
R.  B.  Co.j  25  Wis.,  60. 

8.  The  next  error  assigned  is,  that  the  court  improperly 
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exoladed  certain  queations  asked  the  witoeee  Winfield  Smith. 
We  do  not  think  there  was  any  error  in  the  mlings  of  the 
court  on  this  point  This  witness  was  allowed  to  state  folly, 
upon  his  examination,  what,  in  his  judgment,  the  strip  taken 
by  the  company  was  worth,  and  what  effect  the  taking  of  such 
strip  for  railroad  purposes  would  have  upon  the  value  of  the 
rest  of  the  property. 

It  seems  to  us  the  witness  was  permitted  to  give  his  opin* 
ion  upon  every  point  connected  with  the  issue,  and  surely  ho 
stated  it  fully  as  to  the  actual  value  of  the  property  before  and 
after  the  location  of  the  road.  The  question  asked  him  and 
excluded,  as  to  what  the  Wisconsin  street  front  of  the  prop- 
erty was  worth  before  the  railroad  was  constructed,  was  one 
which  he  must  have  necessarily  considered  and  answered  in 
giving  his  opinion  in  respect  to  the  value  of  the  property,  as 
well  before  as  after  the  taking.  This  element  would  enter 
into  his  estimate  on  that  question. 

4.  The  next  error  assigned  is  in  allowing  the  witness  Buck 
to  testify  whether  the  breakwater  was  constructed  and  the 
cribs  built  beyond  the  water's  edge,  or  within  it  on  the  beach. 
This  witness  and  othens  were  examined  by  the  plaintiff  after 
the  defense  was  closed.  Testimony  had  been  introduced  on 
the  part  of  the  defense  tending  to  prove  that  the  plaintiff, 
in  building  the  breakwater  and  cribs,  had  extended  them  be- 
yond low-water  mark,  down  into  the  lake.  To  meet  this  evi- 
dence, the  plaintiff  sought  to  show  by  this  wiUiess  and  others 
that  this  was  not  the  fact;  that  those  structures,  when  erected, 
did  not  extend  beyond  the  water's  edge,  but  were  built  upon 
the  shore  proper.  In  our  view  this  was  strictly  rebutting 
testimony,  and  there  was  no  error  in  admitting  it 

The  plaintiff,  in  his  opening,  had  proven  title  to  the  land 
down  to  the  natural  shore  of  the  lake,  and  his  damages.  He 
was  not  required  to  anticipate,  in  the  first  instance,  the  de- 
fense, and  prove  that  he  had  not  extended  his  embankment 
into  the  water.    But  when  the  defendant  attempted  to  show 
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that  he  hmd  thus  extended  it,  and  that  the  premises  sought  to 
be  condemned  were  reallj  in  the  hike,  the  plaintiff  had  an 
undoubted  right  to  meet  and  overcome  that  evidence  if  he 
could.  A  bare  statement  of  the  point  is  sufficient  to  vindi- 
cate the  correctness  of  the  ruling  of  the  court  below  in  admit- 
ting the  evidence. 

5.  This  brings  us  to  a  consideration  of  the  verdict  and 
judgment  upon  which  a  point  is  made.  The  court  submitted 
four  questions  to  the  jnrj  upon  which  to  find  speciallj:  fiT%tj 
whether  the  strip  of  land  in  question  was,  in  the  spring  or 
summer  of  1856,  a  part  of  the  shore  of  the  lake,  or  whether 
it  was  outside  of  the  shore  proper  and  covered  bj  water; 
ssoond<t  the  value  of  the  strip  taken,  if  it  was  found  to  be  a 
part  of  the  shore  or  dry  land;  thirds  the  damage  to  the  re- 
mainder of  the  plaintiff's  property,  if  any,  resulting  from  the 
taking  of  the  strip  for  railroad  purposes;  fowtth^  the  total 
damage  to  the  plaintiff  by  reason  of  the  taking  and  using  the 
strip  of  land  for  the  use  of  the  railroad. 

The  record  recites  that  the  jury,  after  deliberating  upon 
their  verdict,  returned  into  court  and  said  that  they  had  agreed 
upon  their  verdict,  and  submitted  the  same  to  the  court  The 
court  stated  to  the  jury  that  the  verdict  was  informal,  and  did 
not  state  the  gross  amount  of  plaintiff's  damages;  that  if  they 
allowed  interest,  it  was  their  duty  to  calculate  it,  and  not  the 
duty  of  the  court  The  jury  were  then  sent  back  to  correct 
the  verdict  Having  retired  again,  the  jury  came  into  court 
with  their  verdict,  finding  that  the  strip  was  not  outside  the 
shore  line;  that  its  value  was  $6,625;  that  the  damages  to  the 
remainder  of  the  property  was  $7,609;  and  that  the  plaint- 
iff's total  damage,  by  reason  of  the  taking  and  using  of  the 
strip  for  the  purposes  of  the  road,  was  $14,234.  Upon  this 
verdict  a  judgment  was  rendered  for  the  sum  of  $19,891.22, 
damages  and  costs. 

It  is  insisted  that  this  judgment  is  wholly  unwarranted  by 
the  verdict;  and  we  think  the  point  well  taken.    The  plaintiff 
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calculated  interest  on  the  total  amount  of  damages  from  the 
time  of  the  taking  of  the  land,  November  6, 1872,  up  to  the 
entry  of  the  judgment  He  was  undoubtedly  entitled  by  law 
to  interest  on  the  damage  he  had  sustained,  and  presumably 
the  jary  allowed  it  to  him,  under  the  direction  of  the  court, 
in  their  finding.  This  inference  is  very  strong  from  the  facts 
stated  in  the  record.  At  all  events  we  must  assume  that  the 
jury  obeyed  the  direction  of  the  court,  and  allowed  the 
plaintiff  interest  on  the  amount  of  damages  which  they 
awarded  him.  If  they  did,  then  plainly  the  judgment  is  ex- 
cessive. "We  have  concluded  to  give  the  plaintiff  the  election 
to  remit  all  above  $14,234,  and  interest  on  that  amount  from 
the  date  of  the  verdict,  and  have  a  judgment  for  the  residue, 
or  take  a  new  trial.  With  our  construction  of  the  verdict, 
the  present  judgment  is  unwarranted. 

Sy  the  Court. — The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  circuit  court  for  further  proceedings  in 
accordance  with  this  opinion. 


Tex  State  ex  rel.  Cuppel  vs.  The  Milwaukee  Ohakbeb  of 
CoiocEBOB  and  others. 

Pleadino.    (1)  When  demurrer  reaches  hack. 

CoRPOBATiONS.  (2)  Affidavit  for  change  <tf  venue.  (3)  Power  of  courts 
over  corporations.  (I)  Conditions  of  power  to  fine  member.  (5)  When 
void  proceeding  no  bar  to  subsequent  proceeding.  (6, 7)  Certain  rules 
(f  a  chamber  of  commerce,  valid.  (8)  Mandamus  to  restore  su^^ended 
member. 

1.  A  demurrer  to  the  relator^s  answer  to  the  retafn  to  an  alternative  moti* 

damus,  treated  as  a  demurrer  to  the  relation. 

2.  In  an  action  against  a  corporation  and  its  directors,  a  defendant  director, 

who  was  also  secretary  of  the  corporation,  made  an  affidavit  of  the 
prq'udice  of  the  judge,  and  asked  for  a  change  of  the  place  of  trial; 
stating  in  the  affidavit  that  he  made  it,  and  asked  the  change,  for  him- 
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sdfaad  in  behalf  and  at  the  request  of  all  the  other  defendants;  and 
they  all,  by  their  attorney,  moved  for  the  change.    Held,  sufficient. 

3.  The  jurisdiction  and  duty  of  the  conrts  of  this  state  in  exercising  the  yis- 

itorial  or  superintending  power  of  the  state  oyer  its  own  corporations,  to 
confine  them  within  their  franchises  and  correct  and  jmnbh  abases 
thereof,  asserted,  and  the  modes  of  exercising  such  jurisdiction  stated. 

4.  The  imposition  of  a  fine  upon  a  member  of  the  defendant  corporation,  in 

his  absence,  without  notice,  formal  complaint  or  trial,  held  a  void 
proceeding. 

5.  Where,  after  the  member  had  been  suspended  for  refusal  to  pay  such 

fine,  the  proceeding  was  annulled  by  the  directors,  and  the  member  re- 
stored, such  void  proceeding  against  him  is  no  bar  to  a  subsequent  regular 
proceeding  for  the  same  offense. 

6.  A  rule  of  the  defendant  chamber  of  commerce  prohibiting  its  members 

from  *'  gathering  in  any  public  place  in  the  vicinity  of  the  Exchange 
RoiMn,*' and ''forming  amarket"  for  the  purpose  of  making  any  trade 
or  contract  for  the  future  delivery  of  grain  or  provisions,  btfore  the  time 
fixed  for  opening  the  Exchange  Room  for  general  trading,  or  after  the 
time  fixed  for  closing  the  same,  daily,  held  to  be  within  the  power  con- 
ferred on  the  corporation  by  its  charter  (ch.  158,  P.  &  L.  Laws  of  1867, 
amended  by  ch.  39  of  1877),  and  not  to  be  unreasonable  or  an  unlawful 
restraint  upon  trade,  nor  void  for  uncertainty. 

7.  Under  the  present  charter  of  said  defendant,  it  may,  by  rule  or  by-law, 

confer  upon  the  board  of  directors  the  power,  and  impose  upon  it  the 
duty,  of  suspending  a  member  convicted  of  a  violation  of  the  foregoing 
rule,  who  refuses  to  pay  the  fine  imposed  upon  him  therefor  by  the 
president  in  pursuance  of  another  clause  of  the  same  rule.  State  ex  rel, 
Graham  v.  Chamber  of  Commerce,  20  Wis.,  63,  approved  but  distin- 
guished. 

8.  The  relator  having  been  &iriy  tried,  upon  due  notice,  and  in  accordance 

with  the  rules  of  the  corporation,  and  there  being  abundant  proof 
against  him  tending  to  show  that  he  had  committed  the  offense  chai^^, 
he  will  not  be  restored  by  mandamue.  But  whether  the  court,  in  such 
a  case,  will  look  into  the  testimony  for  any  purpose,  quoere, 

APPEAL  from  the  County  Court  of  MUwcmkee  County. 

The  board  of  directors  of  the  defendant  chamber  of  com- 
merce having  aospended  Uie  relator,  a  member  of  the  chamber, 
from  the  privileges  of  membership,  for  nonpayment  of  a 
penalty  imposed  upon  him  for  an  alleged  violation  of  one  of 
the  rules  of  the  chamber,  the  relator  sued  out  of  the  circuit 
court  an  alternative  writ  of  rnandamua^  commanding  the 
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respondents  to  restore  him  to  membership  or  show  caase  to 
the  contrary. 

On  motion  of  the  attorney  for  all  the  respondents,  founded 
upon  the  affidavit  of  Langson,  the  secretary,  and  ex  ojfficio  a 
directoi^,  the  circuit  court  changed  the  place  of  trial  to  the 
county  court,  for  the  alleged  prejudice  of  the  circuit  judge. 
Langson  says,  in  the  affidavit,  that  he  makes  it  ^*  on  his  own 
behalf,  and  on  behalf  and  at  the  request  of  all  the  others,  the 
above  named  respondents;"  and  ^^for  himself,  and  for  and  on 
behalf  and  at  the  request  of  all  the  others,  the  above  named 
respondents,  prays  that  the  place  of  trial  of  this,  the  said 
action,  may  be  changed  according  to  law." 

When  the  case  reached  the  county  court,  the  relator  moved 
that  it  be  remanded  to  the  circuit  court,  *^on  account  of  the 
irregular  and  improper  removal  of  the  said  action,  because  no 
proper  and  legal  application  has  been  made  therefor."  The 
county  court  denied  the  motion.  Thereupon  the  relator  filed 
an  amended  relation;  the  respondents  made  return  to  the 
same;  and  the  relator  interposed  an  answer  to  such  return. 
The  respondents  demurred  generally  to  sndi  answer,  and  spe- 
cially to  the  various  parts  or  paragraphs  into  which  it  is  divided. 
The  grounds  of  demurrer  assigned  (covering  the  whole  plead- 
ing) are  chiefly  that  the  averments  contained  therein  are  argu- 
mentative and  immaterial,  and  that  the  pleading  contains 
matter  of  lew  alone. 

The  court  sustained  the  demurrer,  and  gave  judgment  for 
the  respondents,  denying  a  peremptory  mandamvs^  and  dis- 
missing the  relation.  The  relator  took  this  appeal  from  tlie 
judgment. 

The  history  of  the  controversy  between  the  relator  and  the 
chamber  of  commerce,  out  of  which  this  action  arose,  as  the 
same  appears  by  the  amended  relation  and  the  exhibits  thereto 
attached,  is  substantially  as  follows: 

The  president  of  the  chamber  of  commerce  imposed  upon 
the  rdator,  a  member  <rf  the  chamber,  a  fine  of  five  dolkmi  for 
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an  all^^  violation  of  one  of  the  rules  of  the  chamber.  The 
relator  refused  to  pay  it  Thereupon  the  board  of  directors, 
on  or  about  October  30, 1878,  adopted  a  resolution  suspending 
liim  from  the  privileges  of  membership  until  he  should  pay 
such  fine. 

The  relator  then  sued  out  of  the  circuit  court  an  alternative 
writ  of  fruindamuBy  commanding  the  chamber  of  commerce 
and  its  board  of  directors  to  reinstate  the  relator,  or  show  cause 
to  the  contrary.  It  is  all^^,  in  the  relation  or  petition  for 
the  writ,  that  the  relator  had  no  notice  of  the  proceeding 
against  him. until  after  the  fine  had  been  imposed;  ^  that  no 
charges  in  writing  have  ever  been  exhibited  or  served  upon 
him;  that  he  has  had  no  trial  therefor;  has  seen  or  heard  no 
testimony  against  him  convicting  him  of  any  offense  what- 
ever; and  he  denies  that  he  is  guilty  of  any." 

November  20, 1878,  the  board  of  directors  rescinded  the  res- 
olution suspending  the  relator,  and  restored  him  to  the  privi- 
leges of  a  member  of  the  chamber.  Afterwards  the  respond- 
ents in  the  alternative  writ  of  mandamus  made  return  thereto 
that  they  had  thus  restored  him. 

November  22, 1878,  a  formal  charge  for  violating  the  same 
rule  was  preferred  by  the  secretary  against  the  relator,  of 
which  due  notice  was  served  upon  him.  A  time  was  appointed 
for  his  trial  before  the  board  of  directors,  at  which  time  he 
appeared  before  the  board  in  person  and  by  counsel.  A  trial 
was  had,  and  witnesses  on  both  sides  were  sworn,  examined 
and  cross-examined;  and  counsel  for  the  relator  argued  the 
case  to  the  board.  It  should  be  stated  that  the  relator  ob- 
jected to  the  sufficiency  of  the  complaint,  and  also  insisted,  as 
a  bar  to  the  proceedings,  that  the  matter  had  once  been  adju- 
dicated against  him,  and  farther,  that  there  was  no  legal 
authority  for  the  proceedii^.  The  board  overruled  these 
several  objections,  and  found  the  relator  guilty  of  the  offense 
charged.  The  president  thereupon  imposed  upon  him  a  fine 
of  five  dollars,  and  the  board  (nine  members  thereof  being 
YoL.XLVII.-43 
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present  and  voting)  nnanimonslj  adopted  the  following  pre- 
amble and  resolntion: 

^  Whereas,  Charles  Cuppel  has  been  f onnd  gailtj  in  man- 
ner and  form  evidenced  bj  the  foregoing  resolution,  in  pursu- 
ance of  the  power  given  under  section  6  of  rule  11,  to  inflict 
such  discipline  as  the  board  of  directors  may  determine, 

^^BesoVvedy  That  the  said  Charles  Cuppel  be  and  hereby  is 
suspended  from  the  privileges  of  membership  of  the  chamber 
of  commerce  until  he  shall  have  paid  the  fine  inflicted  upon 
him  by  the  president;  this  resolution  to  take  effect  immedi- 
ately upon  notice  being  served  upon  said  Charles  Cuppel  of 
the  infliction  of  said  fine  and  the  passage  of  this  resolution, 
and  upon  his  neglect  or  refusal  forthwith  to  pay  said  fine." 

The  foregoing  proceedings  by  and  before  the  board  were 
had  November  29, 1S78,  and  on  the  day  following  due  notice 
in  writing  of  such  proceedings,  with  demand  of  payment  of  the 
fine,  signed  by  the  secretary,  was  served  upon  the  relator.  It 
does  not  appear  that  the  fine  was  paid«  It  is  a  fair  inference 
from  the  allegations  in  the  relation,  that  it  was  not 

From  the  time  of  such  demand  the  relator  has  been  excluded 
from  the  rooms  of  the  chamber  of  commerce,  and  from  the 
privileges  of  a  member  thereof;  and  he  brought  this  action 
for  the  purpose  of  compelling  the  respondents  to  restore  him 
to  those  privileges. 

The  confused  state  of  the  record,  and  the  great  mass  of  ex- 
hibits attached  to  the  amended  relation,  and  constituting  por- 
tions of  it,  have  rendered  it  extremely  difficult  to  ascertain  the 
precise  facts  alleged  by  the  relator;  but.it  is  believed  that  the 
foregoing  is  a  correct  statement  of  all  the  facts  allied  by  him 
which  are  material  to  the  case. 

The  return  or  answer  of  llie  respondents  to  the  relation,  and 
the  reply  of  the  relator  thereto,  are  sufficiently  noticed  in  the 
opinion,  and  it  is  not  necessary  to  state  their  contents  here. 

J.  J.  Ortony  for  the  appellant: 

1.  The  rule  for  the  alleged  violation  of  which  the  relator  was 
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fined,  is  void.  (1)  When  a  corporation  is  empowered  by  its 
charter  to  make  by-laws  in  certain  cases  and  for  certain  pur- 
poses speciiied,  its  power  of  legislation  is  limited  to  those 
cases  and  purposes.  A.  &  A.  on  Corp.,  §§  111,  825.  Bespond- 
ent's  charter  empowers  it  only  <'  to  make  such  rules  and  by- 
laws ...  as  may  seem  proper  or  necessary  ybr  ^  good 
government  of  the  corporation^^  But  the  rule  in  question 
has  nothing  to  do  with  the  good  government  of  the  corporar 
tion,  and  is  therefore  nltra  vires.  Hex  v.  Cutbiuhj  4  Burr., 
2204;  Bex  v.  Oinever^  6  Term,  735-6 ;  Beaty  v.  Knowler^s  Lee- 
see,  4  Peters,  162-167;  Janeen  v.  Ostrander^  1  Cow.,  686; 
Field  on  Corp.,  §  295.  (2)  By-laws  must  be  reasonable,  and 
not  nugatory,  unequal,  vexatious,  oppressive  or  manifestly 
detrimental  to  the  interests  of  the  corporation.  Jtegina  v. 
Saddlers^  Co.,  3  El.  &  EL,  43;  People  ex  rel.  Muirv.  Throop^ 
•12  Wend.,  183, 186;  Grant  on  Corp.,  80,  81.  Whether  they 
are  reasonable  and  consistent  with  law,  is  a  question  solely  for 
the  court  12  Wend.,  186;  3  Pick.,  462;  Rex  v.  Spencer^  8 
Burr.,  1839;  10  Wend.,  100;  5  Cow.,  465;  A.  &  A.,  §§  347, 
857,  and  cases  there  cited;  Field,  §  296.  Counsel  argued  at 
length  that  the  rule  in  question  was  unreasonable  aod  oppres- 
sive. (3)  The  rule  is  void  because  in  restraint  of  trade.  A. 
&  A.,  §§  335-9,  and  cases  there  cited;  Grant  on  Corp.,  83, 88, 
and  cases;  Field,  §  297,  and  cases;  Dunham  v.  TrusteeSy  5 
Cow.,  462;  Adley  v.  Whitetable  Co.,  17  Ves.,  315;  Adley  v. 
EeeveSy  2  M.  &  S.,  53;  King  v.  Steward,  8  Term,  352;  Hes- 
keth  V.  Braddeck,  8  Burr.,  1847.  (4)  A  by-law  is  void  which 
enacts  a  penalty  upon  a  penalty — as,  in  this  case,  fine  and 
suspension.  A.  &  A.,  §  363,  and  cases  there  cited;  Adley  v. 
Beeves,  2  M.  &  S.,  60;  17  Ves.,  804;  Wills,  390.  A  by-law 
cannot  be  enforced  by  disfranchisement;  and  suspension  is  dis- 
franchisement ^rc?  tanto.  A*  &  A.,  §§  862-8;  2  Kent,  298. 
Minor  offenses  ought  to  be  punished  by  penalties  imposed,  and 
not  by  disfranchisement  2  Potter  on  Corp.,  §§  726,  728;  1 
id.,  §  82,  and  cases  there  cited.    An  action  of  debt  to.  enforce 
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the  fine  was  the  proper  remedy.  Charter,  sec.  18.  (5)  This 
by-law  contravenes  the  right  which  the  law  gives  every  citizen 
to  trade  in  all  public  places  in  the  state,  and  is  therefore  void 
as  contrary  to  the  law  of  the  land.  Field,  §  301,  and  cases 
there  cited ;  24  Barb.,  575.  (6)  The  power  of  amotion  belongs 
to  the  corporation  only,  and  cannot  be  delegated  to  the  board 
of  directors.  Hex  v.  Richa'rdsonj  1  Barr.,  589;  State  ex  rel. 
Oraham  v.  Chamber  of  Commerce^  20  Wis.,  63,78;  Dickens 
son  V.  Chamher  of  Commerce^  29  id.,  45.  2.  The  facts  in  evi- 
dence do  not  show  that  the  relator  has  violated  the  rule  in 
question.  8.  The  matter  had  been  once  adjudicated,  and  could 
not  be  tried  again.  4.  The  county  court  had  no  jurisdiction 
of  the  cause,  only  one  of  the  defendants  having  made  the  affi- 
davit and  petition  for  a  change  of  venue.  Wolcottv.  Wolcottj 
32  Wis.,  63;  Bank  v.  Tallm^in^  15  id.,  92-94.  6.  The  charter 
requii^  the  board  of  directors  to  be  composed  of  the  presi-* 
dent,  vice-presidents,  secretary  and  nine  directors;  and  there 
were  only  six  votes  for  the  suspension  —  not  a  majority. 
N.  J,  Emmons  and  L,  S.  Dixon^  for  the  respondents: 
1.  The  venue  was  properly  changed.  R.  S.,  sec.  2625;  Bank 
of  Scotland  V.  Tallmany  15  Wis.,  92;  Wolcott  v.  Wolcottj  82 
id.,  63.  2.  The  first  proceedings  to  punish  the  relator  having 
been  abandoned,  and  being  confessedly  void,  no  plea  of  fonncr 
conviction  can  be  grounded  thereon.  People  v.  Barretty  1 
Johns.,  66;  Wells'  Res  Adjudicata,  ch.  XXVI,  p.  818.  3.  If 
the  rule  was  valid,  the  court  cannot  review  the  evidence  as  to 
the  relator's  guilt  Black  and  White  Smiths^  Society  v.  Van- 
dyke  J  2  Whart.,  309;  Comm.  ex  rel.  v.  Pike  Ben.  Society,  8 
W.  &  S.,  247;  Society  for  the  Visitation,  etc,,  v.  Comm.  ex  rel. 
Meyer,  52  Pa.  St.,  125;  Rex  v.  Griffiths,  5  Bam.  &  Aid.,  731 
(7  E.  C.  L.,  243);  Ch^gv.  Mass.  Med.  Society,  111  Mass.,  185; 
People  ex  rel.  Tlu»cher  v.  N".  Y.  Com.  Association,  18  Abb. 
Pr.,  271;  High  on  Ext.  Rem.,  §§  290,  292,  301,  305;  A.  &  A. 
ou  Corp.,  §  693,  and  numerous  cases  cited  in  note  6.  4.  The 
rule  is  valid,  being  authorized  by  the  terms  of  the  charter,  ap- 
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propriate  to  the  general  objects  of  the  corporation,  and  not 
forbidden  by  any  general  principle  of  law.  Limited  and  par- 
tial restraints  of  trade,  proceeding  from  good  motives  and 
considerations,  are  sanctioned  by  all  courts.  KMogg  *o.  Lar- 
km,  8  Chand.,  183;  MUchel  v.  Reynolds,  1  P.  Wms.,  181; 
Pieroe  v.  Fuller,  8  Mass.,  228;  Alger  v.  Thacher,  19  Pick., 
51;  Chappd  v.  Brochway,  21  Wend.,  158;  King  v.  Company 
of  Free  Fishermen,  8  Darnf.  &  E.,  352,  356;  King  v.  Com^ 
panyof  Free  Fishers,  etc.,  7  East,  353;  Adley  v.  Whitstdble 
Co.,  17  Ves.,  815;  Adley  v.  Reeves,  2  M.  &  S.,  52,  58;  Adley 
V.  Whitstable  Co.,  19  Yes.,  804.  So  far  as  by-laws  in  restraint 
of  trade  are  concerned,  the  ratings  and  dicta  against  them  have 
been  confined  to  municipal  corporations.  A.  &  A.  on  Corp. 
(10th  ed.),  §§  335-40;  DiUon  on  M.  C,  §§  258-64,  and  notes; 
Field  on  Corp.,  §297,  and  notes;  Barling  v.  West,  29  Wis., 
307;  Rayes  v.  Appleton,  24  id.,  542;  Clason  v.  Milwau>kee, 
30  id.,  816 ;  King  v.  Tappenden,  8  East,  186 ;  King  v.  Coopers^ 
Co.,  etc.,  7  Term,  543;  Butchers^  Co.  v.  Morey,  1  H.  Bl.,  370. 
As  to  private  corporations,  counsel  cited  A.  &  A.,  §  357; 
Philips  V.  Bury,  2  Term,  351-2;  People  ex  reL  Gray  v.  Med- 
ical Society  24  Barb.,  570,  579;  People  ex  reL  Bartlett  v. 
Medical  Society,  32  N.  T.,  187;  People  ex  rel.  Corrigath  v. 
Y.  M.  Father  Matthew  Ben.  Society,  65  Barb.,  357 ;  People 
ex  rel.  Godwin  v.  American  Institute,  44  How.  Pr.,  468 ;  Peo- 
ple ex  rel.  Schmitt  v.  St.  Francisc^is  Ben.  Soc,  24  id.,  216; 
Parkinson* s  Case,  Carthew,  92;  Barrows  v.  Medical  Society, 
12  Cash.,  402;  FranJcUn  Ben.  Association  v.  CornrnoriweaXth, 
10  Barr,  357;  Society,  etc.,  v.  Commonwealth,  52  Pa.  St., 
125-32;  People  ex  rel.  Thacher  v.  N.  Y.  Com.  Association,  18 
Abb.  Pr.,  271;  People  ex  rel.  Page  v.  Board  of  Trade,  45 
111.,  112;  Dickenson  v.  Chamber  of  Com.,  29  Wis.,  45.  These 
cases  cover  the  objection  that  the  by-law  is  unreasonable^,  as 
well  as  that  founded  upon  its  being  in  restraint  of  trade.  Coun- 
sel further  cited  Whiie  v.  Browndl,  3  Abb.  Pr.,  N.  S.,  318, 
where  the  body  of  which  the  plaintiff  was  a  member  was  un- 
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inoorporcUedy  and  its  oonstitntion  was  treated  as  a  oarUract/ 
and  they  contended  that  the  same  principles  were  applicable 
to  a  corporation  like  this  chamber  of  commerce,  whose  charter 
does  not  create  any  rights  or  privileges  as  to  admission  to  mem- 
bership, nncontrolled  by  the  mere  discretion  of  the  association. 
See  WMte  v,  Brownslly  on  appeal,  4  Abb.  Pn,  N.  S.,  163,  per 
Daly,  J.  See  also  People  ex  rel.  Bice  v.  Board  of  Tradey  80 
111.,  134.  6.  If  the  by-law  is  valid,  then,  even  if  there  were 
irregularities  in  the  proceedings  for  suspension  of  the  relator, 
the  mandarMis  will  be  denied;  it  being  apparent  that  he  has 
been  guilty  of  a  violation  of  duty,  and  might  again  be  exf>elled 
or  suspended,  in  a  regular  manner.  Em  parte  PaifUy  1  Hill, 
665;  People  v.  Med.  Socisty,  33  N.  Y.,  187;  Shepard's  Notes 
to  Fish  V.  Weatkerwaw,  3  Johns.  Oas.,  317-58;  Bnller's  N.  P., 
307;  Kingv.  Mayor ^  eto.^  3  Durni  &  E.,  177;  Kmgv.  Mayor^ 
eto.y  1  Dowl.  &  R.,  389;  Bexv.Fetheretonhaugh,  cited  3  Burr., 
580;  Meister  v.  Anshei  Cheeed  Cong.  (Sup.  Ct.  of  Mich.),  6 
Rep.,  687.  6.  The  case  is  not  one  in  which  the  court  has 
jurisdiction  to  interfere  by  mandami^.  The  remedy  is  con- 
fined to  public  corporations  or  those  in  which  the  right  to 
membership  is  gained  by  heritage,  or  qualification  prescribed 
by  law;  and  jurisdiction  cannot  properly  be  assumed  over  the 
discipline  of  a  purely  voluntary  corporate  body.  People  ex 
rel.  Bice  v.  Board  of  Trade^  80  111.,  134;  Fisher  v.  Board  of 
Tradej  id.,  85;  Baxter  v.  Board  of  Trade,  88  id.,  146;  Sturges 
V.  Board  of  Trade,  86  id.,  441.  The  jurisdiction  of  the  board 
of  directors  of  the  respondent  chamber  in  the  discipline  of  its 
members  is  visitorial  in  its  nature  (3  Potter  on  Corp.,  §§  741-6) 
and  the  sentence  of  the  visitor  on  subjects  within  his  jurisdic- 
tion is  final,  and  cannot  be  reviewed  by  the  courts.  A.  &  A. 
on  Corp.,  §698,  and  ch.  XIX  generally;  id.,  §704;  PhiUps 
V.  Bury,  3  Durnf.  &E.,  346;  Allen  v.  McKeen,  1  Sumn.,  877- 
396;  Amherst  Academy  v.  Cowls,  6  Pick.,  437;  DartmotUh 
College  v.  Woodward,  4  Wheat.,  518;  AtPy  Gen.  v.  Found- 
ling Hospital,  3  Ves.,  41. 
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In  a  supplemental  brief,  respondents'  oonneel  reviewed  the 
cases  oited  for  the  i4>pellant  as  to  the  invalidity  of  the  by-law 
in  question,  and  contended  that  they  were  all  inapplicable  or 
tended  to  support  such  by-law.  To  the  point  that  there  was 
both  a  fine  and  suspension,  they  answered  (1  that  the  by-law 
provided  for  both,  and  there  is  no  authority  which  pronounces 
a  by-law  invalid  merely  because  it  provides  a  double  punish- 
ment; and  (2),  that  while  the  fine  could  doubtless  be  collected 
by  a  common-law  action,  yet,  under  sec  7  of  the  charter,  a  re- 
fusal to  pay  the  fine  might  be  treated  as  ^  conduct  meriting 
suspension,"  as  was  in  fact  done  in  this  case.  To  the  point 
that  the  suspension  was  not  by  an  affirmative  vote  of  a  ma- 
jority of  the  whole  board,  they  answered  that,  in  the  absence 
of  any  provision  in  the  charter  on  the  subject,  a  majority  of 
the  board  were  a  quorum,  and  a  majority  of  that  quorum  was 
sufficient  to  convict     A.  &  A.,  §§  501-5. 

Jfr.  Orton,  in  reply,  argued,  among  oUier  things,  that  in 
this  country  the  visitorial  power,  in  respect  to  corporations 
generally,  whether  public  or  private,  is  in  the  state,  and  is  ex- 
ercised through  the  courts,  and  in  cases  like  the  present  is 
exercised  by  means  of  the  writ  of  mandamtss.  Potter  on 
Corp.,  §§  741, 744;  State  ex  rel.  Graham  v.  Chamber  of  Com.^ 
20  Wis.,  73. 

Lyoit ,  J.  We  think  the  place  of  trial  was  regularly  changed 
from  the  circuit  to  the  county  court,  and  that  the  latter  court 
had  jurisdiction  of  the  case.  Langson,  who  made  the  affida- 
vit for  such  change,  was  the  secretary  and  a  director  of  the 
chamber  of  commerce,  and  a  defendant  in  the  action.  He 
swears  in  such  affidavit  that  he  makes  the  same,  and  prays  for 
the  change,  on  behalf  and  at  the  request  of  all  the  defendants; 
and  all  of  them  moved,  by  thdr  attorney,  for  such  change. 
The  case  is  clearly  within  the  rule  of  WolooU  v.  Woleott^  82 
Wis.,  68,  and  Rv^  v.  Sioineford^  40  Wis.,  28. 

The  visitorial  or  superintending  power  of  the  state  over 
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corporatioiiB  created  by  the  legialatare  ¥riU  always  be  exer- 
cised, in  proper  cases,  throagh  the  medium  of  the  courts  of  the 
state,  to  keep  those  corporations  within  the  limits  of  their 
lawful  powers,  and  to  correct  and  punish  abuses  of  their  fran- 
chises.  To  this  end  the  courts  will  issue  writs  of  qtu)  toar- 
raniOf  mandamus  or  injunction,  as  the  exigencies  of  the  par- 
ticular case  may  require;  will  inquire  into  the  grievance 
complained  of,  and,  if  the  same  is  found  to  exist,  will  apply 
such  remedy  as  the  law  prescribes.  Every  corporation  of  the 
state,  whether  public  or  private,  civil  or  municipal,  is  subject 
to  this  superintending  control,  although  in  its  exorcise  differ- 
ent rules  may  be  applied  to  different  classes  of  corporations. 
The  cases  in  this  court  are  very  numerous  in  which  such  con- 
trol has  been  sanctioned  and  exercised.  In  one  of  them,  this 
court  sent  its  peremptory  mandate  to  the  chamber  of  com- 
merce of  Milwaukee,  the  principal  respondent  in  this  action, 
commanding  the  restoration  of  a  member  who  had  been  un- 
lawfully suspended.  State  ex  reL  Graham  v.  The  Chamher 
of  Commerce^  20  Wis.,  63.  In  another  case,  it  adjudicated 
the  validity  of  a  by-law  of  the  chamber,  for  the  violation  of 
which  a  member  was  threatened  with  expulsion  or  suspension. 
Diokenean  v.  The  Chamber  of  Commerce^  29  Wis.,  45. 

In  the  light  of  these  judgments  we  cannot  accept  the  doc- 
trine, which  seems  to  have  received  the  sanction  of  the  supreme 
court  of  Illinois  in  People  ex  rel.  Eioe  v.  The  Board  of  Trade 
of  ChioagOj  80  UL,  184,  that  the  power  of  such  corporations 
to  enact  by-laws  is  unlimited,  and  that  the  courts  will  not  in- 
terfere with  the  enforcement  of  any  by-law  thus  enacted.  The 
case  seems  in  conflict  with  earlier  decisions  of  that  court,  and 
we  are  not  aware  that  the  court  has  reasserted  any  such  doc- 
trine, although  it  has  since  considered  several  cases  involving 
the  legality  of  the  proceedings  of  the  same  board  of  trade. 
See  Fisher  v.  The  Board  of  Trade  of  Chioago,  80  111.,  84; 
Stvrgea  v.  The  Same,  86  111.,  441;  Baxter  v.  The  Same,  88 
111.,  146.    True,  these  were  equity  cases,  in  which  the  respective 
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complainants  sought  to  restrain  the  board  from  expelling 
them,  or  to  compel  it  to  restore  them  after  expulsion;  yet  the 
doctrine  of  Tke  People  w  rd.  Rice  v.  The  Bowrd  of  Trade^ 
suprc^  is  referred  to  hypothetically  in  the  opinions  of  the 
court,  and  no  mention  whatever  is  made  of  that  case.  Whether 
that  learned  and  able  court  adhere  to  that  doctrine  or  not,  we 
are  unable,  as  at  present  advised,  to  adopt  it  as  the  law  of  this 
state. 

We  now  proceed  to  an  examination  of  the  record  before  us. 
The  return  of  the  respondents  to  the  alternative  writ  of  man" 
damuSj  and  the  answer  of  the  relator  to  such  return,  have 
been  carefully  examined,  and  we  are  unable  to  find  in  either 
pleading  an  averment  of  any  material  fact  which  is  not  suffi- 
ciently stated  in  the  amended  relation.  We  think  both  of 
them  might  safely  be  expnnged  from  the  case  without  detri- 
ment to  either  party. 

Under  a  familiar  rule  of  law,  a  demurrer  to  the  return  to  a 
mandamus  reaches  back  to  the  relation.  State  ex  rel.  Coth- 
Ten  V.  Lean^  9  Wis.,  279;  State  ex  rel.  Bums  v.  Supervisors^ 
etc.,  34  Wis.,  169.  This  is  on  the  principle  that,  notwithstand- 
ing the  defect  of  the  pleading  demurred  to,  the  court  will  give 
judgment  against  the  party  whose  pleading  was  first  defective 
in  substance.  Babh  v.  Maokeyy  10  Wis.,  371 ;  Person  v.  Drew, 
19  Wis.,  225,  and  cases  cited.  Hence,  the  demurrer  to  the 
relator's  answer  I'eaches  back  and  must  be  treated  as  a  demur- 
rer to  the  amended  relation.  The  county  court  evidently  so 
considered  it,  and  must  have  held  that  the  relation  fails  to 
show  facts  which,  if  true,  entitle  the  relator  to  a  mmidamus. 
Otherwise  that  court  would  not  have  given  final  judgment 
against  the  relator  on  the  demurrer. 

The  question  to  be  determined  is,  therefore:  Are  sufficient 
facts  stated  in  the  amended  relation  to  show  that  the  relator 
is  entitled  to  be  reinstated  as  a  member  of  the  chamber  of 
commerce,  from  the  privileges  of  which  the  board  of  direct- 
ors has  suspended  him? 
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To  determine  this  qaestion,  it  is  not  necessary  to  define  the 
precise  limits  of  the  power  of  the  court  in  the  exercise  of  its 
control  over  corporations,  or  to  lay  down  any  general  rules  as 
to  how  far  the  conrts  will  go  in  reviewing  corpcnrate  action. 
This  will  not  be  attempted.  It  is  snffieient  for  the  purpose  of 
this  case  to  say,  that,  if  it  appears  from  the  relation  that  the 
relator  was  duly  notified  of  the  charge  preferred  against  him, 
and  had  a  fair  trial  before  the  board  of  directors;  if  the  testi* 
mony  tended  to  prove  the  charge;  if  the  former  proceeding 
against  him  for  the  same  offense  is  a  nullity;  and  if  the  rule 
or  by-law  under  which  he  was  prosecuted,  convicted  and  sus* 
pended  from  membership,  is  a  valid  regulation  of  the  cham- 
ber—  then  the  relation  fails  to  show  that  the  relator  is  entitled 
to  be  reinstated. 

1.  The  relator  had  due  and  timely  notice  of  the  charge 
against  him,  and  of  the  time  appointed  for  his  trial.  He  ap- 
peared before  the  board  of  directors  in  person  and  by  counsel, 
cross-examined  the  witnesses  called  by  the  prosecution,  pro« 
duced  witnesses  in  his  own  behalf,  who  were  sworn  and  testi* 
fied,  and  his  counsel  argued  his  case  to  the  board.  It  satisfac- 
torily appears  that  he  was  tried  fairly,  and  in  all  respects  in 
accordance  with  the  rules  of  the  chamber. 

2.  The  testimony  is  made  a  part  of  the  relation,  and  there 
was  abundant  proof  tending  to  show  that  the  relator  had  com- 
mitted the  offense  charged  against  him.  He  was  convicted  of 
the  offense,  and  the  penalty  imposed  was  that  prescribed  by 
the  rules. 

It  should  be  observed  that  it  is  doubtful,  to  say  the  least, 
whether  in  such  a  case  the  court  will  look  into  the  testimony 
for  any  purpose.  But  the  exigencies  of  this  case  do  not  require 
a  determination  of  that  question. 

8.  The  relation  shows  that  the  first  proceeding  against  the 
relator  was  without  notice,  formal  complaint  or  trial,  and  was 
had  in  his  absence.  Such  a  proceeding  is  not  only  irregular 
but  is  utterly  void.    Moreover,  the  board  of  directors,  when 
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80  advised,  annulled  the  whole  proceeding  and  restored  the 
relator  to  membersliip. 

Shonld  a  magistrate,  on  being  told  that  a  person  had  com- 
mitted  an  assault  and  batter/,  enter  in  his  docket  a  judgment 
conyicting  such  person  of  that  offense,  and  imposing  a  fine 
upon  him  therefor,  without  formal  complaint,  process,  arrest, 
appearance  or  trial,  such  judgment  would  be  a  nullity,  and 
would  constitute  no  bar  to  a  regular  prosecution  for  the  offense. 
The  same  principle  applies  here.  The  first  void  proceeding 
against  the  relator  is  no  bar  to  a  subsequent  regular  proceed- 
ing for  the  same  offense. 

4,  The  only  remaining  question  to  be  considered  is,  whether 
the  rule  of  the  chamber  under  which  the  proceedings  were  had 
against  the  relator,  is  valid.  The  rule  reads  as  follows: 
^  Members  of  the  chamber  of  commerce  are  hereby  prohibited 
from  gathering  in  any  public  place,  in  the  vicinity  of  the  ex- 
change room,  and  forming  a  market  for  the  purpose  of  mak- 
ing any  trade  or  contract  for  the  future  delivery  of  grain  or 
provisions,  hefore  the  time  fixed  for  opening  the  exchange 
room  for  general  trading,  or  after  the  thne  fixed  for  closing 
the  samej  daily;  and  any  member  who  shall  make  any  trade  or 
contract  in  the  manner  herein  prohibited,  shall  be  deemed  to 
have  violated  this  rule,  and  he  may,  therefor,  be  fined  by  the 
president  in  a  sum  not  exceeding  five  dollars  for  each  and 
every  such  offense,  and  shall  be  liable  to  such  additional  disci- 
pline as  the  board  of  directors  may  determine;  and  any  mem- 
ber refusing  or  neglecting  to  pay  any  such  fine  shall  be  sus- 
pended by  the  board  of  directors  from  all  privileges  of  the 
association  during  the  time  that  such  fine  shall  remain  un- 


The  more  material  objections  urged  against  the  validity  of 
this  rule  (and  the  only  objections  which  it  is  deemed  neces- 
sary to  consider)  are:  firsts  that  it  is  not  competent  for  the 
chamber  to  restrict  the  right  of  its  members  to  assemble  and 
make  contracts  for  the  future  delivery  of  grain  or  provisions 
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when  and  where  they  choose;  secondy  that  the  chamber  cannot 
lawfully  delegate  the  power  of  suspension  or  expulsion  to  the 
board  of  directors;  and  third,  that  the  rule  is  void  for  un- 
oertaintj,  in  that  it  fails  to  define  what  is  a  ^*  public  place  in 
tbe  vicinity  of  the  exchange  room,"  and  what  constitutes 
^'forming  a  market" 

The  respondent  chamber  of  commerce,  although  theretofore 
organized  under  chapter  132  of  the  General  Laws  of  1858  (R. 
S.  1858, 490),  was  specially  incorporated  by  chapter  158,  Pri- 
vate and  Local  Laws  of  1867.  That  act  was  amended  by 
chapter  39,  Laws  of  1877.  The  charter,  as  contained  in  these 
acts,  confers  upon  the  chamber  power  to  make  such  rules  and 
by-laws,  and  to  alter  the  same  from  time  to  time,  ^^  as  may 
seem  proper  and  necessary  for  the  good  government  of  the 
corporation  hereby  created;  such  rules  and  by-laws  not  to  con- 
travene the  laws  of  this  state  or  of  the  United  States."  Sec- 
tion 1,  ch.  168.  Section  6  of  that  chapter  provides  that  ^^  the 
said  corporation  shall  have  power  to  admit  and  to  suspend 
or  expel  members,  as  it  may  see  fit,  iti  manner  to  he  pre- 
scribed hy  the  rules  and  by-laweJ^^  And  section  9,  as 
amended  by  the  act  of  1877,  contains  the  following:  <'  Said 
corporation  shall  elect,  in  the  same  manner  and  at  the  same 
time  prescribed  for  the  election  of  other  officers,  nine  direct- 
ors, who,  together  with  the  ex  officio  members  of  the  board 
hereinafter  designated,  in  addition  to  the  performance  of  such 
other  duties  as  may  be  assigned  to  them  in  the  rules  and  by- 
laws, shall  investigate  complaints  against  members,  and  when 
sitting  in  such  capacity  shall  have  power  to  examine  witnesee^ 
under  oath,  to  be  administered  by  the  presiding  member;  and 
when,  in  their  judgment,  any  member  has  been  proven  guilty 
of  conduct  meriting  suspension  or  expulsion,  they  may  sus- 
pend or  expel  sudi  member."  The  ex  officio  members  of  the 
board  thereinafter  designated  are  the  president,  vice  presidents 
(of  whom  there  are  two),  and  secretary. 

The  objection  that  the  chamber  has  no  power  to  make  a 
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rule  or  by-law  which  prohibits  its  members  from  meeting 
when  and  where  thej  please,  and  then  and  there  making  con- 
tracts for  the  future  delivery  of  grain  or  provisions,  is  based 
upon  Uie  alleged  positions,  that  such  a  rule  or  bj-law  is  not 
for  the  good  government  of  the  chamber,  and,  therefore^  ultra 
vi/res;  and  further,  that  the  same  is  unnecessary  and  unreason- 
able, and  operates  as  an  unlawful  restraint  upon  trade. 

We  cannot  concur  in  these  positions.  Regarding  the  rule 
under  consideration  merely  as  a  police  regulation,  enacted  for 
the  purpose  of  affording  the  members  of  the  chamber  of  com- 
merce  free  and  convenient  ingress  and  egress  to  and  from  the 
daily  meetings  of  the  chamber,  and  to  prevent  the  confusion 
and  disturbance  in  the  public  places  near  its  exchange  room 
which  might  result  from  the  unlimited  right  of  the  members 
to  trade  in  those  places,  we  could  not  hold  that  the  rule  in 
that  behalf  may  not  be  proper  for  the  good  government  of 
the  chamber,  or  that  it  imposes  an  unlawful  restraint  upon 
trade,  or  is  unreasonable  or  unnecessary.  But  it  is  probable 
that  the  rule  was  enacted  for  other  than  mere  police  purposes. 
It  may  be  that  experience  had  shown  that  the  unrestricted 
right  of  the  members  to  form  a  market  at  the  times  and  in  the 
places  specified  in  the  rule,  for  the  purpose  of  making  the 
class  of  contracts  therein  mentioned,  tended  to  promote  irreg- 
ular transactions  by  persons  not  members  of  the  chamber  and 
not  amenable  to  its  rules. 

In  the  preamble  to  its  rules  the  chamber  declares  its  object 
to  be,  ^^  to  promote  just  and  equitable  principles  in  trade,  to 
correct  abuses,  to  establish  and  maintain  uniformity  iii  the 
commercial  usages  of  the  city,  to  acquire,  preserve  and  dis- 
seminate valuable  business  information,  and  to  support  such 
regulations  and  measures  as  may  advance  the  mercantile  and 
manufacturing  interests  of  the  city  of  Milwaukee."  These 
are  laudable  objects,  and  we  cannot  say  that  none  of  them  are 
promoted  by  the  rule  under  consideration. 

We  may  conclude  our  remarks  on  this  subject  with  a  single 
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additional  Bnggestion.  The  testitnonj  taken  before  the  board 
of  directors  on  the  trial  of  the  relator  la  made  a  part  of  the 
relation.  On  that  trial  the  relator  gave  evidence  tending  to 
prove  that  nearly  all  of  the  time  contracts  mentioned  in  the 
rale  are  wager  or  gambling  oontracts,  and  therefore  void. 
If  that  proposition  were  proved,  it  wonld  be  difficult  to  hold 
that  a  rule  which  operates  as  a  restraint  upon  the  making  of 
sach  contracts  is  an  unlawful  restraint  upon  trade.  In  that 
case,  if  it  is  a  restraint,  the  rule  and  the  statute  are  in  entire 
harmony. 

Tiie  next  objection  to  the  rule  is,  that  the  chamber  cannot 
lawfully  delegate  to  its  board  of  directors  the  power  of  sus- 
pension or  expulsion.  The  learned  counsel  for  the  relator  re- 
lies upon  the  case  of  The  Stats  ex  rel.  Graham  v.  The  Cham- 
her  of  Commerce  of  Milwaukee^  20  Wis.,  63,  to  support  this 
objection.  It  was  there  held  that  the  power  of  expulsion  was 
in  the  body  of  corporators,  and  could  not,  under  the  law  as  it 
then  stood,  be  delegated  to  the  board  of  directors.  That  case 
arose  under  chapter  182,  Laws  of  1838,  before  cited,  which 
provided  merely  that  corporations  organized  under  it  ^^  shall 
have  the  right  to  admit  as  members  such  persons  as  they  may 
see  fit,  and  expel  any  members  as  they  may  see  fit.''  Sec,  2. 
The  ruling  was  undoubtedly  correct;  bnt  the  law  has  since 
been  changed,  and  the  statutes  above  cited  confer  upon  the 
board  of  directors  the  power  of  suspension  or  expulsion  in 
proper  cases  (sec.  9,  supra)^  and  also  upon  the  chamber  power 
to  prescribe  rules  and  regulations  for  admitting  and  ex- 
pelling members  (sec  6).  The  statute  also  gives  the  chamber 
very  extensive  authority  in  respect  to  the  enactment  of  rules 
and  by-laws,  and  the  conferring  of  powers  thereby  upon  the 
board  of  directors. 

As  the  law  now  is,  we  do  not  doubt  that  the  rule  under  con- 
sideration legally  confers  upon  such  board  the  power,  and 
imposes  upon  it  the  duty,  of  suspending  a  member  convicted 
under  it,  who  refuses  to  pay  the  fine  imposed  upon  him  by  the 
president. 
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The  last  objection  is,  that  the  role  is  void  for  uncertainty. 
We  do  not  think  so.  We  think  the  language  of  the  rule  is 
reasonably  explicit,  and  that  there  shpuld  be  no  difficulty  in 
understanding  what  is  a  '^  public  place  in  the  vicinity  of  the 
exchange  room,"  or  what  acts  constitute  the  forming  of  a 
market  there,  within  the  meaning  of  the  rule.  The  rule 
doubtless  meana  i^  place  in  that  vicinity  public  to  all  the  mem- 
bers of  the  chamber,  and  includes  the  hall  or  passage  way 
leading  from  the  street  to  the  exchange  room.  "  Forming 
a  market ''  evidently  means  conducting  negotiations  and  mak- 
ing contracts  of  sale.  Perhaps  the  rule  might  have  been  bet- 
ter drawn,  but  its  meaning  is  as  clear  as  that  of  many  penal 
statutes  which  the  courts  constantly  enforce. 

Upon  the  whole  case,  we  conclude  that  the  relation  fails  to 
state  facts  showing  that  the  relator  was  unlawfully  suspended. 

The  judgment  of  the  county  court  denying  a  peremptory 
mandamus  and  dismissing  the  relation,  must  be  affirmed. 

By  the  Court.  — Judgment  affirmed. 


Kemp  vs.  Skklt. 


Action  de  bonis  asportatis.    (1)  Pleading  and  evidence  as  to  plaini^e  title, 
(2)  Proper  form  qf  finding. 

1.  In  an  action  de  home  asportaiie,  where  the  answer  is  merely  a  general 

denial,  proof  of  plaintiff's  possession  at  the  time  of  the  taking  is  j!»rima 
facie  evidence  of  his  title,  and  defendant  cannot  thereupon,  by  evidence, 
question  the  bona  fides  of  plaintiff's  purchase  of  the  property  from  his 
vendor. 

2.  A  finding  in  such  a  case,  that  "defendant  did  not  take,  carry  away  nor 

C(mvert  the  property  of  the  plaintif,''  held  insufficient,  because  it  does 
not  determine  the  question  cf  the  taking^  nor  dietinctly  determine  the 
question  of  title,  if  that  was  in  issue. 

APPEAL  from  the  CJounty  Court  of  Dodge  County. 
Plaintiff  appealed  from  a  judgment  in  favor  of  the  defend- 
ant   The  case  is  sufficiently  stated  in  the  opinion. 
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The  cause  was  sabmittcd  on  the  brief  of  F.  Hamilton  and 
E.  EJ/wellj  for  the  appellant,  and  that  of  J.  W.  Seely^  with 
J  B.  Hayesy  of  counsel,  for  the  respondent 

Obtok,  J.  This  is  an  action  de  bonis  asportatisy  and  the 
answer  a  general  denial,  which  is  tantamount  to  the  general 
issue  of  not  guiltj.  On  such  an  issue,  proof  that  the  plaintiff 
was  in  possession  of  the  property  when  taken  was  prima  facie 
evidence  of  his  title,  and  the  further  evidence  given  of  his  title 
was  unnecessary;  and  the  ruling  of  the  county  court  admitting 
testimony,  against  the  objection  of  the  appellant,  as  to  the 
bona  fides  of  his  purchase  of  the  property  from  his  vendor, 
Lemon,  was  clearly  erroneous,  because  the  respondent  had 
not  shown  by  his  pleadings  any  right  to  question  it.  Hutch- 
inson  et  al.  v.  Lordy  1  Wis.,  286;  Bogan  v.  Perry ^  6  Wis.,  194; 
Stanton  v.  Eirach^  id.,  338. 

The  testimony  given  by  the  plaintiff  and  his  witnesses  was 
clear  and  positive  that  the  respondent  took  the  property  from 
the  possession  of  the  appellant,  and  was  corroborated  sub- 
stantially by  the  witnesses  of  the  respondent;  and  the  testi- 
mony of  the  respondent  himself,  consisting  mainly  of  specific 
and  technical  denials,  to  say  the  least  of  it,  was  very  evasive, 
if  not  contradictory.    The  findings  of  the  court  were: 

^^  1.  That  the  defendant  did  not  take,  carry  away,  nor  con- 
vert, nor  in  any  manner  meddle  or  interfere  with,  the  prop- 
erty of  the  plaintiff. 

^^2.  That  no  trespass  was  committed  by  the  defendant 
upon  the  property  of  the  plaintiff,  as  alleged  in  the  plaintiff^s 
complaint." 

This  last  pretended  finding  of  fact  is  a  mere  conclusion  of 
law,  which  leaves  the  first  finding  alone  as  authority  for  the 
judgment. 

The  taking  and  carrying  away  of  the  property  is  qualified 
and  restricted  in  this  finding  by  the  words  ''  the  property  of 
the  plaintiff.''    What  does  this  finding  mean?    Does  it  mean 
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that  the  defendant  did  take  the  property  from  the  plaintiff, 
but  it  was  not  his  property,  and  belonged  to  some  other  per- 
son? This  wonld  seem  to  be  the  proper  construction  and 
logical  inference;  for  it  is  a  clear  negative  pregnant,  in  which 
the  denial  of  one  proposition  is  the  affirmation  of  another. 

In  this  view  the  conrt  found  the  issue  of  title,  which  is  not 
in  the  case,  against  the  defendant,  and  the  issue  of  the  taking, 
which  is  in  the  case,  in  his  favor.  Or,  in  another  view,  the 
issue  of  the  taking  is  not  found  positively  at  all,  but  only 
hypothetically  and  argumentatively,  and  therefore  not  found 
at  all  as  an  independent  fact.  That  is  to  say,  it  is  found  that 
the  defendant  did  not  take  the  property  of  the  plaintiff  because 
it  was  not  the  property  of  the  plaintiff.  If  the  issue  of  title 
was  in  the  case  at  all,  then  it  should  have  been  found  as  a 
distinct  issue.  The  issue  of  the  taking  was  clearly  in  the  case, 
and  should  have  been  distinctly  and  specifically  found  with- 
out qualification. 

The  findings,  therefore,  if  not  equivocal  and  evasive,  are  too 
uncertain  and  defective  to  warrant  the  conclusions  of  law  and 
the  judgment.  The  judgment  of  the  county  court  is  reversed, 
with  costs,  and  because  it  appears  that  there  was  a  misappre- 
hension at  least,  if  not  an  evasion,  of  the  real  issue,  both  on 
the  trial  and  in  the  findings,  the  cause  is  remanded  to  the 
county  court  for  a  new  trial  therein. 

By  the  Court.  —  So  ordered. 
Vol.  XLVn.-44 
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ABATEMENT  OP  ACTION. 

1.  After  an  ordbance  of  a  oonnty  board  of  snpervisorB  has  taken  effact, 

abolishing  an  existing  town^  attaching  different  parts  of  its  territory  to 
other  towns,  and  transferring  to  one  of  the  latter  a  judgment  in  fAYor 
of  the  abolished  town,  an  appeal  from  such  judgment  cannot  be  taken 
in  the  name  of  the  former  town,  or  by  its  attorney,  in  the  absence  of 
any  provision  to  that  effect  in  the  ordinance;  but,  though  the  action  does 
not  finally  abate  (sec  2800,  R.  S.),  the  town  to  which  the  judgment  has 
been  transferred  must  be  substituted  as  plaintiff  before  any  further 
proceedings  can  be  had;  and  an  appeal  taken  in  violation  of  this  rule  is 
dismissed  as  giving  no  jurisdiction  to  this  court  Supers  of  La  PoinU  v. 
O'Malleyetal,,  392 

2.  Sec  2801,  R.  S.,  which  provides  that,  in  case  of  a  transfer  of  intere«t,  the 

action  may  be  continued  by  the  ori^al  party,  etc,  has  no  application 
to  a  case  where  the  original  sole  plamtiff  has  ceased  to  exist  Jtthd. 

3.  Nonjoinder  of  a  proper  defendant  can  be  taken  advantage  of  only  by  an- 

swer in  abatement    Newhall-Houae  Stock  Co.  v,  F.  <C  P,  M,  R*y  Co,^ 

516 

AocouKT.    See  Reference. 

Acknowledgment  of  Deed.    See  Taxation,  etc,  6. 

ACTION. 
(A.)  Cause  of  Action. 

See  BiLLB  AND  Notes,  1,  5.  Chattel  Mobtgaob,  1.  Cities,  IS. 
Contracts,  3,  5,  8.  Corporations  (A.),  7.  Counties,  1-3,  6,  6,  9, 
10.  Drainage  Fund.  Eminent  Domain.  Kquitt,  1, 3, 5, 8.  Es- 
tates OF  Decedents,  1.  Foreclosure  of  Tax  Certificate.  Gar- 
nishment. Insxtrance  Companies,  2.  Libel.  Lien.  Navigable 
RiYER.  Partnership,  8.  Railroads,!.  Shipping.  State  Roads. 
Suretyship.    Taxation,  2. 

(B.)  TprtorContrad? 

An  action  for  danuigpes  for  breach  ci  warran<^  where  the  complaint  con- 
tains no  charge  ot  frand  or  deceit,  is  an  action  on  contract^  And  not  one 
Bounding  in  tort     WhiU  «.  EaU^  424 

(C.)  Various  Actions  and  Proceedings. 
In  Supreme  Court,  436,  438. 
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(C.)  Van(ma  Actions  and  Proceedings  ^{con\iuaed). 
Against  a  County. 
On  daim  for  support  of  pauper,  81. 
On  county  orders,  216. 
To  recover  moneys  paid  for  vend  taxes,  225. 
To  restrain  collection  of  illegal  taxes,  etc.,  245. 
On  contract  for  work,  298. 

Against  a  Town. 

For  moneys  wrongfully  received  and  detained,  251. 
For  ixguries  from  defective  highway,  422. 

Against  a  CUy. 
On  contract,  for  work,  267. 

For  damages  from  breach  of  public  obligation  (?)^  386. 
For  expense  of  filling  street,  etc.,  461. 

For  damages  resulting  from  abandoned  proceedlDgs  to  condemn  land, 
494. 

Against  PMic  Officers. 

Against  commissioner  of  insurance,  by  mandamus^  to  compel  revoca- 
tion of  license  of  foreign  insurance  company,  etc.,  438. 

Against  judge  of  circuit  court,  by  mundamust  to  compel  further  return 
on  appeal,  4^36. 

Against  former  clerk  of  court,  by  order,  to  compel  delivery  to  owner  of 
moneys  paid  into  court,  632. 

Against  Railroad  Company. 
For  iqjuries  to  the  person,  from  negh'gence,  59, 144. 
For  injuries  to  the  person  of  employee,  from  neghgenoe,  128, 634. 
For  the  taking  of  land,  662. 
As  garnishee,  641. 

Against  Chamber  of  Commerce. 

Mandamus  to  restore  member,  667. 
Against  Insurance  Company. 

On  policy  of  insurance  against  fire,  89,  365b 
Against  other  Private  Corporations. 

For  trespass  to  land,  180. 

To  restrain  erection  and  maintenance  of  boomf,  abate  nuisance, 
etc,  314. 

For  a  conversion  of  timber,  326. 

Against  Estate  of  Decedent. 
Appeal  from  disallowance  of  claim,  79. 

Bythe  State. 
Proceeding  under  Bastardy  Aci  111. 
Information  for  adultery,  278,  298. 
Information  for  rape,  523. 
Information  for  arson,  530. 
Infqpnation  for  conspira^  to  defraud,  535. 
Information  for  larceny,  p45. 
Criminal  action  for  assault  and  batteiy,  548. 
Mandamus  to  compel  a  further  return  on  appeal,  436. 
Mandamus  to  compel  revocation  of  license  A  foreign  insnranoe  com- 
pany, etc,  438. 
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(C. )  Varioui  Actions  and  Proeeidings — (oonUniied)* 
ByaCounif. 
,      To  foreclose  a  mortgage,  203. 
By  a  Town. 
On  ooonfy  orders,  216. 

For  moneys  belonging  to  the  plaintiff  town*  25L 
On  bond  of  treasurer,  832. 

By  a  Private  Corporation. 
For  work  and  materials,  177. 
To  restrain  collection  of  illegal  taxes,  etc.,  245. 
To  bar  title  to  land,  by  grantee  in  tax  deed,  248. 

Bif  Adminittrator, 
Proceedings  in  divorce  snit  after  death  of  original  plaintiff,  476. 
For  ixgories  causing  death  of  intestate,  634. 

Appeal  from  Probate  Court. 
From  disallowance  of  daim  against  estate,  79. 
From  allowance  of  claim  of  attomey-at-law,  476. 

Actions  arranged  according  to  their  eulject  matter. 
On  a  judgement  against  a  foreign  administrator,  23. 
On  an  undertaking  upon  appeal  from  justice's  court,  28* 
On  a  bond,  against  sureties,  353. 
On  fire  insurance  polipy,  89,  365. 
On  county  orders,  oy  town,  216. 
On  promissory  note,  67,  108,  428,  479. 
On  note  and  book  account,  573. 

On  express  conditional  contract  for  payment  of  money,  232. 
On  express  warranty,  424. 
For  rent,  516. 
For  salary,  518,  611. 
For  goods  sold  and  delivered,  56,  875. 
On  express  contract  for  work  and  materials,  177. 
On  express  contract  for  work,  267,  298. 
For  breach  of  contract  to  sell  and  deliver  ice,  455. 
On  implied  contract,  for  expense  of  filling  street,  etc,  461. 
For  moneys  loaned,  628. 
For  mcmeys  had  and  received,  251. 
For  moneys  collected  for  plaintiff  by  attorney  of  defendant  "collection 

agency,"  615. 
On  claim  against  county  for  support  of  pauper,  81. 
To  recover  moneys  paia  for  invalid  taxes,  225. 
For  taking  of  land  for  railroad,  662. 
For  damages  resulting  from  breach  ci  public  duty  (or  implied  con- 

tract?),886. 
For  danuiges  from  fraud  in  sale  of  mort^^age,  103. 
For  dam^es  from  abandoned  proceedmgs  by  city  to  condemn  land, 

494. 
For  conversion  of  promissoKry  notes,  89. 
For  conversion  of  timber,  82i6. 
For  the  unlawful  taking  and  detention  of  chattels,  113»  406,  446,  500, 

687. 
For  a  trespan  to  land,  180. 
For  trespass  fuare  daueum,  etc,  400. 
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(C.)  Varioiis  ActioH9  and  Procsedings  —  (oontinaed). 

Actions  arranged  according  to  their  subject  matter —  (oontinaed). 
For  flowage  of  land,  840.  , 

For  usuries  to  the  person  from  neoligcnce  of  railroad  company,  59, 144. 
For  injaries  to  person  of  emploveetiom  negligence  of  railroad  company, 

188,  684. 
For  usuries  to  the  person  of  a  seaman  from  taxAt  of  the  master,  602. 
For  iiguries  to  the  person  from  defective  highway,  422. 
For  ae»ault  and  battery,  647. 
For  slander,  443. 
For  libel,  419,  623,  659. 

To  recover  possession  of  personal  property,  85,  202, 261,  564. 
To  recover  possession  of  real  property  (Ejectment),  184,  1^,  518. 
To  recover  possession  from  tenant  in  arrears  (Unlawful  Detainer),  889. 
Garnishment,  551,  641. 
Supplementary  proceedings,  168,  649. 
Prooeedinfir  under  Bastardy  Act,  111. 

Order  on  former  clerk  of  court  for  payment  of  moneys  in  his  hands,  682. 
Mandamus  against  judge  to  compel  further  return  on  appeal,  486. 
Mandamtts  against  commissioner  of  insuranoe  to  compel  revocation  of 

license,  etc,  488. 
Mandamus  against  chamber  of  commerce  to  restore  member,  670. 
For  a  divorce,  476. 

For  an  accounting  between  partners,  and  a  dissolution,  172. 
To  enforce  a  labraer's  lien,  l89. 

To  foreclose  a  mortgage  of  land,  122, 182,  208,  289,  278,  598,  598. 
To  foreclose  a  tax  certificate,  484. 

To  bar  original  title  to  land;  by  grantee  in  tax  deed,  229, 248. 
To  redeem  real  property  from  mortgage,  160. 
To  reform  deed  and  declare  a  forfeiture,  854^ 
For  a  specific  performance  of  contract,  581. 
To  restrain  collection  of  taxes,  etc.,  245. 
To  restrain  construction  and  maintenance  of  booms,  abate  nuisance. 

etc.,  814. 
Criminal  action  for  assault  and  battery,  548. 
Information  for  adultery,  278,  298. 
Information  for  rape,  5'23. 
Information  for  arson,  580. 
Information  for  conspiracy  to  defraud,  535. 
Information  for  larceny,  545. 

ADMIKI8TBATOR8  AKD  ExECXTTOBS. 

See  Appeal  (B.),  1,  2.    Deed,  8  4.    Estates  of  DscEDBim. 

AD1CIS8I0N8. 

See  Appeal  (B.),  4.    Cbiional  Law,  etc,  5.    Eyidencb,  14. 

Affidavit. 

1.  On  appeal    See  Appeal  (C),  2-4. 

2.  For  change  of  venue.    See  Change  of  Venue,  2,  8. 

3.  In  verification  of  pleading.    See  Practice,  1. 

4.  0/  surety  m  hond  upon  an  assignment  for  hemflt  <jf  creditors.    See 

Assignment. 
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"  AoRKKMKKT.*'    See  Verdict,  10  (2). 
Aicsin>iCEifT  OF  Recobd.    See  Apfeal  (C.)»  2. 

Answer.    See  Abatement,  3.    Eqihtt,  7.    Fleadino,  2.    Vendor  and 
Purchaser. 


Annuity.    See  Equmr,  1-4. 


APPEAL. 

See  Abatement,  etc.,  1,  2. 
(A.)  To  Supreme  Couri. 

See  Contracts,  4.  Costs,  3,  4,  8.  Foreclosure  of  Mortoaoe,  7, 8. 
Insurance  Companies,  2.  Judgment  (E.).  Judgment  (F.).  Man- 
damus.   New  Trial.    Res  Adjudicata,  1. 

1.  When  separate  appeals  in  the  same  case  are  pendmg  here,  this  court  will 

look  into  the  whole  record  for  the  purpose  of  disposing  of  them.  Kop- 
meter  v.  Larkin,  imp,,  598 

2.  A  printed  case  of  255  pp.  and  a  brief  for  appellant  of  134  pp.,  in  this 

case,  being  constructea  in  gross  disregard  of  Rules  8  and  9  of  this 
court,  the  clerk  is  directed  to  allow  appellant,  in  the  taxation'  of  costs, 
for  only  50  pp.  of  case  and  25  pp.  of  oiief .  Southmayd  v.  Watertown 
F.  L  Co.,  517 

(B.)  From  County  to  Circuit  Court. 

1.  An  order  for  service  of  notice  of  an  appeal  from  the  county  court  to  the 

circuit  court,  directing  in  terms  that  such  service  be  **  upon  the  adverse 
party,"  without  nammg  him,  followed  by  service  upon  the  proper  i>urty, 
IS  good  (Nelson  v,  Clongland,  15  Wis.,  <^);  and  wnere  the  administra- 
tors of  an  estate  are  the  adverse  parties,  an  order  for  service  upon  certain 
persons  by  name,  followed  by  service  upon  them,  would  also  be  good,  if 
such  persons  were  in  fact  the  administrators.  Kasson  etoLv.  Estate  of 
BrocUer,  79 

2.  Whether,  where  there  are  several  administrators,  an  order  for  service  upon 

one  of  them  only  by  name,  would  be  suiiicient,  is  not  here  determined. 

Ibid. 
8.  Where  there  has  been  no  sufficient  service  of  notice  of  appeal,  the  appear- 
ance of  the  adverse  parties  in  the  circuit  court,  and  their  motion  to  dis- 
miss the  appeal  based  in  part  on  other  than  jurisdictional  grounds,  is  a 
waiver  of  all  defects  in  the  service.  Ibid. 

4.  The  fact  that  "  there  was  no  evidence  that  notice  of  the  appeal  was  given,'* 

at  the  time  when  a  motion  to  dismiss  the  appeal  was  made,  is  not  juris- 
dictional; and  its  assignment  as  ground  ot  dismJBsal  is  an  implied 
admission  that  the  notice  was  in  fact  served.  Ibid. 

5.  An  appeal  from  an  order  of  the  county  court  disallowing  a  claim  against 

an  estate  should  not  be  dismissed  on  the  ground  that  no  iiotioe  of  the 
appeal  has  been  served  on  the  county  judge  or  filed  in  his  office;  the 
statute  not  requiring  any  such  service  or  filing.  Ibid. 
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6.  Where,  on  appeal  from  the  disallowanoe  of  a  dedm  of  partnen  in  their 

firm  name,  the  appeal  bond  is  executed  in  the  firm  name,  the  presump- 
tion, in  the  abeenoe  of  all  proof,  is,  that  it  was  so  executed  as  to  bind 
both  partners,  and  the  mode  of  execution  is  approved*  Ibid. 

7.  Such  abend  running  to  "  A.,  B.  and  C,  administrators,**  etc,  satisfies 

the  statute  requirini^  it  to  run  to  the  adverse  parties,  where  the  persons 
named  were  in  fact  the  administrators;  and  although  the  words  **  admin- 
istrators,** etc,  might  in  some  contracts  be  held  mere  descriptio  peraona, 
they  could  not  be  so  held  in  an  action  upon  such  a  bond.  Ibid. 

8.  If  the  bond  on  appeal  from  the  probate  court  substantially  covers  the  pro- 

visions of  the  statute,  and  secures  to  the  appellee  all  that  the  law 
designed  for  him,  it  is  sufficient,  although  it  does  not  follow  the  language 
of  the  statute.  Ibid. 

9.  The  condition  of  the  bond  required  by  the  statute  is,  that  appellant 

**  shall  prosecute  his  appeal  to  effect,  and  pay  all  damages  ana  costs 
which  may  be  awarded  against  him.**  R.  S.  1858,  ch.  101,  sec  21. 
The  condition  of  the  bona  here  in  question  is,  that  appellants  will 
"  pay  all  damages  and  costs  that  may  be  awarded  against  them,  in  case 
they  shall  fail  to  obtain  a  reversal  of  the  decision  (desaibing  it),  and  that 
they  will  diligently  prosecute  such  appeal,  without  any  fifaua  or  other 
delay.**    Heldf  sumaent.  Ibid. 

10.  After  more  than  sixty  days  from  the  making  of  an  order  by  a  county  court 
allowing  an  account  against  an  intestate  estate,  A.  asked  leave  to 
appeal  from  the  order,  stating  facts  to  explain  the  delay,  and  also 
stating  that  he  was  the  sole  heir-at-law  of  the  intestate,  as  the  sole 
ground  of  his  claim  to  be  aggrieved  by  the  order.  On  the  hearing 
of  the  petition,  it  appeared  that  A.  was  not,  but  one  N.  was,  the 
sole  heir-at-law  of  the  mtestate;  but  the  county  judge,  at  the  close  of  the 
hearing,  announced  orally  that  ne  would  erant  the  prayer  of  the  peti- 
tion. Afterwards  A.  filed  what  purported  to  be  an  assignment  to  him 
of  N.*s  interest  in  the  estate,  dated  some  days  before  the  verification  of 
A.*s  petition,  but  not  referred  to  therein,  nor  used  at  the  hearing;  and 
the  adverse  party  had  no  opportunit^r  to  contest  the  validity  or  effect  of 
such  alleged  assignment  The  circuit  court  subsequently  made  an  order 
allowing  A.  to  appeal.  Held,  error:  A.  having  shown  no  right  to  appeal, 
at  the  hearing  of  nis  petition,  and  having  been  fi^uilty  of  bad  faiui  and 
laches.    Downer,  Adm*r,  v.  Howard,  476 

(C.)  From  Justice's  Court.    See  Ck>8T8, 10. 

1.  Since  sec  229,  ch.  88,  R.  S.  1849,  was  superseded  by  sec  259,  ch.  3,  title  2 

of  the  Code  of  Procedure  of  1353  (R.  S.  135%  ch.  120,  sec  203;  R.  8. 
1878,  sec  8756),  if  an  appeal  from  a  justice*s  judgment  be  dismissed 
by  the  circuit  court  at  the  instance  of  the  appallant,  while  the  judgment 
of  that  court  may  go  against  the  surefy  in  the  statutory  undertakmg  to 
stay  proceedings  on  the  justice's  judgment  pending  the  appeal  (as  wdl 
as  against  the  appellant),  yet  the  surety  is  not  liable  on  the  judgment 
of  the  justice.    Sengpeil  v.  Spang,  28 

2.  Hie  circuit  court  cannot  take  jurisdiction  of  an  appeal  from  a  justice's 

court  without  the  statutory  affidavit,  made  by  the  appellant  or  his  agent 
(R.  S.,  sec  8754);  and  a  substantial  defect  in  the  affidavit  cannot, 
therefore,  be  waived  or  amended  in  that  court.    Wright  v.  FalloH,  ^ 

8.  The  signature  of  the  affiant  is  essential  to  an  affidavit    Whether  his 
name  unitten  by  himeel/  in  the  body  of  the  affidavit  is  sufficient»  qumre. 

Ibid. 
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4.  A  paper  in  the  £onn  of  the  ttabiiory  affidavit,  purporting  to  be  made  by 
the  appellant*  was  returned  b^  the  iostice  with  his  certificate  that  it  was 
subsoibed  and  sworn  before  mm.  It  was  not  sabscribed,  and  there  is 
nothing  in  the  record  to  show  that  the  appellant's  name  in  the  body  of 
it  was  m  his  own  handwriting;  but  he  appears  to  have  ngned  the  notice 
of  appeal  *and  the  nndertakmg,  on  the  same  sheet  witti  the  affidavit 
Hela,  that  the  affida7it  was  insufficient  Ibid, 

AppRARAircB.    See  Appeal  (B.)>  8.    Jurisdiction,  2. 

ABflOK.    See  Criminal  Law,  etc,  6, 

Absaxtlt  AKD  Battery.   See  Goers,  10. 

AasBSSMENTS  for  City  Improvements.    See  Citibs,  1, 4-9. 

AssioirMBNT. 
(A.)  Of  mcrtgoge.    See  Bills  and  Notes,  4. 
(B.)  VolwiUary  AMsignment  for  beneJU  of  Creditors. 

1.  Under  the  statntes  of  this  state  relating  to  volnntaiy  assignments  for  the 

ben.'fit  of  creditors,  sureties  upon  the  assignee's  bond  axe  not  remonaibte 
or  sufficient  unless  they  are  freehdders  in  this  state.  KUmber,  Assiffnet, 
V.  Charlton,  (Si 

2.  If  the  proof  made  by  the  sureties,  pmporting  to  be  made  under  oath,  at 

the  time  of  the  taking  of  the  bond,  shows  that  they  were  sufficient 
within  the  meaning  of  the  statute,  and  the  proper  officer  approved  of 
them,  the  assignment  cannot  be  avoided  by  contradicting  the  affidavits 
of  the  sureties,  nor  by  proof  that  the  oath  was  not  in  fact  administered, 
unless  it  be  shown  that  the  assignment  was  made  for  the  purpose  of  hin- 
dering, drying  or  defrauding  creditors.  Ibid, 

Attachment,  of  the  Person.    See  Clerk  of  Court,  2. 

Attornby-at-Law.    See  Costs,  7. 

Banks  and  Banking.    See  Bills  and  Notes,  6-8.    Libel,  1  (2). 

BASTARDY  ACT. 

1.  In  a  proceeding  under  the  Bastardy  Act  the  paternity  of  the  child  is  the 

material  fact  to  be  found  by  the  jury;  and  this  fact  it  must  find  as  upon 
evidence  placing  it  beyond  reasonable  doubt.    Baker  v.  The  State,      111 

2.  Upon  the  evidence  in  this  case,  this  court  holds  it  impossible  to  determine, 

b^ond  a  reasonable  doubt  whether  B.,  the  plaintiff  in  error,  or  one  X., 
was  the  father  of  the  child,  it  appearingfrom  the  evidence  of  the  prose- 
cutrix that  she  had  intercourse  with  X.  about  two  weeks  after  her 
intercourse  with  B.,  and  that  the  child  was  bom  within  thirl^y-seven 
weeks  after  the  earlier  intercourse;  and  the  judgment  npSQ  a  verdict 
against  B.  is  reversed  on  that  ground.  Ibid, 
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BILLS  AND  NOTES. 
See  Partnebship,  9, 10. 

1.  One  who  has  signed  a  note  as  surebr,  will  not  be  discharged  bv  an  invalid 

agreement  to  extend  the  time  of  payment  to  his  principal;  nor  by  a 
yaUd  agreement  made  by  a  holder  withoat  notice  tiiat  he  is  a  soretv. 
St.  Maries  v.  FolUyB  H  al.,  67 

2.  An  nsorious  agreement  for  extension  of  time  of  payment  may  be  shown 

by  parol,  in  a  proper  case.  Ibid, 

3.  Where  one  iasne  was,  whether  time  of  payment  had  been  extended  on 

the  note  in  suit,  Uie  jnry  were  instructed  that  an  agreement  to  pay  a 
bonus  or  interest  in  excess  of  ten  per  cent.,  bein^  illegal,  would  not  con- 
stikite  a  sufficient  consideration.  Held,  that  this  must  be  understood  of 
a  mere  executory  agreement,  and  was  correct.  Meiawinkle  o.  Jung^  30 
Wis.,  361.  Ihid, 

4.  Possession  of  a  negotiable  note  is  prima  facie  eyidence  of  ownership;  and 

the  transfer  of  a  note  secured  bf  mor^ge  carries  with  it  the  securibr, 
without  formal  assignment.     Woodruff  et  aU  r.  King,  261 

5.  In  an  action  upon  two  promissory  notes,  by  a  second  indorsee,  after  the 

notes,  duly  indorsed,  had  been  put  in  evidence,  the  evidence  for  defend- 
ant was,  that  after  one  of  the  notes  fell  due,  and  before  maturity  of  the 
other,  the  payees  attended  a  meeting  of  the  maker*s  creditors  to  consider 
the  question  of  a  compromise,  and  stated  the  amount  of  their  claim,  in- 
cludm^  the  notes  in  Question;  that  several  days  afterwards  a  compromise 
in  writmg  was  signed  by  said  payees  and  other  creditors,  by  which  they 
agreed  to  take  fort^  per  cent  in  discharge  of  their  claims,  in  case  all  the 
creditors  should  sign  the  a^preement;  but  said  payees  did  not  at  that 
time  state  the  amount  of  their  claims.  One  of  the  payees  then  testified 
for  plaintiff,  that  they  sold  and  delivered  the  notes  to  the  first  indorsee 
one  or  two  davs  before  the  date  of  the  written  compromise,  for  about  70 
per  cent,  of  their  face.  There  was  no  evidence  that  such  payees  had 
agreed  with  the  other  creditors,  or  with  defendant,  to  sign  toe  compro- 
mise, before  they  actually  signed  it.    Held, 

(1)  That  independently  of  the  evidence,  the  presumption  was  that  the 
notes  were  negotiated  before  due. 

(2)  That  the  compromise  signed  by  the  payees  after  negotiating  the 
notes  did  not  affect  the  rights  of  the  purchaser  or  his  indorsee. 

(3)  That  subsequent  declarations  of  the  payees  that  they  held  the 
notes  at  the  time  of  signing  the  compromise,  would  not  be  admissible  in 
evidence  against  plaintiff. 

(4)  That  the  failure  of  the  payees  to  disclose  the  fact  that  they  had  ne- 
gotiated said  notes,  at  the  time  of  signing  the  compromise,  did  not  throw 
upon  plaintiff  the  burden  of  showing  that  he  purchased  in  good  faith 
and  for  value;  such  notes  being  valid  against  defendant  ior  their  full 
amount  even  in  the  hands  of  the  payees,  at  the  date  of '  Uieir  negoti- 
ation. 

[(5)  That  an  oral  agreement  by  the  payees,  before  the  negotiation  of 
the  notes,  to  sign  the  compromise  of  their  entire  claim,  induding  such 
notes  (if  made,  and  if  binding  in  law),  would  not  have  defeated  plaint- 
ifiTs.r^ht  to  reoover  the  whole  amount  of  the  note  negotiated  before 
maturity,  without  knowledge  on  his  part  of  such  agreement;  nor  would 
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it  have  thrown  opon  him  the  burden  of  proving  the  .absence  of  such 
knowledge,] 

(6)  That  upon  the  evidence  plaintiff  was  entitled  to  recover  the  fall 
amoont  of  both  notes,    GutwiUig  v.  Stumes,  428 

6.  The  word  **  currency,'*  in  a  certificate  of  deposit,  means  monetf^  indading 

bank  notes  which,  though  not  an  absolute  legal  tender,  are  issued  for 
dreulation  by  authoiitv  of  law,  and  are  in  actual  and  general  circulation 
(at  the  ^u«  m  gMO>  K  par  with  coin.  Klauber  H  al*v,  Biggtr$b3ijf^  551 

7.  A  certificate  of  deposit  prominng  payment  to  order  <A  a  ceitain  number 

of  dollars  **  in  currency  "  is  negotiable.  [Fwd  v.  MitcJM,  15  Wis.,  305; 
PlaU  r.  Bank,  17  id.,  228;  and  Lindsey  v.  McClelland,  18  id.,  481, 
explained  and  criticised.]  Ibid, 

8.  Ch.  5,  Laws  of  1863,  is  also  construed  as  declaring  negotiable  all  notes  or 

certificates  of  deposit  payable  in  currenpy.  Ibid, 

Boom.    See  Navigable  Riyer. 

Bond.    See  Subbttbhip. 

1.  Bond  on  Appeal    See  Afpkal  (B.),  6-9. 

2.  Bond  of  County  Treasurer.    See  Countibs,  5,  6, 8»  9. 

Brief  on  Appeal.    See  Appeal  (A.),  2. 

Burden  of  Proof.    See  Bilus  and  Notes,  5  (4),  (5). 
Bt-Law.    See  Cobporations  (A.),  5,  6. 

Case  on  Appeal.    See  Appeal  (A.),  2. 
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CASES  OVERRULED.  CRITICISED,  DISTINGUISHED,  Etc. 

1.  Bak$r9,  Supervisors,  89  Wis.,  447^  and  Bardsn  v.  Supsrtisors,  33  id., 

445  (as  to  effdct  of  indading  pnce  of  revenae  stamp  in  amount  to 
make  which  land  is  sold  at  a  tax  sale),  distinguished*  MiUedge  v.  CoU- 
wion,  184 

2.  Bardm^  v.  Supervisors,  33  Wis.,  445.    See  No.  1. 

3.  BlakssUs  p.  Rossman,  43  Wis.,  123,  and  BuUs  v.  Peaeoek,  23  id.,  260 

(as  to  effect  upon  validltj  of  chattel  mortgage  of  giving  it  for  a  sum 
greater  than  that  owing  to  mortgagee  at  its  date),  distinguished.  Barkow 
p.  Sanger  et  ah,  500 

4.  Bhmsr  v.  Phcenix  Ins.  Co.,  45  Wis.,  622  (as  to  the  legal  effect  of  state- 

ments in  application  for  insurance  in  respsct  to  the  precautions  taken 
against  fire),  distinguished.  Bedman  et  al.  v.  Hartford  Fire  lus. 
Co.,  97 

5.  Boffis  V.  Bogie,  41  Wis.,  209,  and  Bresnahan  v.  Bresnahan,  46  id.,  385 

(as  to  remedy  for  breach  of  conditions  in  son^s  mortgage  back  of  land 
deeded  to  him  by  parent),  distinguished.    PeUrson  v.  OQson,  itnp,^  122 

G.  Bresnahan  r.  Bresnahan,  46  Wis.,  385.    See  No.  5. 

7.  Butts  9.  Peacock,  23  Wis.,  260.    See  No.  3. 

3.  Dore  v.  Milwaukee,  42  Wis.,  103  (as  to  recofeiy  against  aiv  for  injuries 
to  resX  property  from  change  in  grade  of  street),  olstinguisLed.  Owens 
V.  dig  of  Milwaukee,  461 

9.  Ford  9.  Mitchell,  15  Wis.,  304.  A  remark  therein  (as  to  the  presumption 
that  a  note  is  taken  in  payment),  doubted,  but  distinguished.  Ho^fimger 
9.  Wells.  628 

10.  Ford  p.  Mitchell,  15  Wis.,  304;  PUiU  v.  Bank,  17  id.,  22),  and  Undsey 
9.  MeClsUand,  18  id.,  481  (as  to  the  negotiability  of  instruments  payable 
"  in  currency  **),  explained  and  criticised.  Klauher  et  oi.  v,  Biggerstaf, 
Cfamishee.  551 

U.  Lindssgp.  McClelland,  18  Wis.,  481.   See  No.  10. 

12.  Lfon  9.  Railway  Co:,  42  Wis.,  543  (as  to  right  of  wife  to  crops  raised  on 

her  own  land),  distinguished.    Dayton  v.  Walsh,  118 

13.  Marsh  v.  Fraser,  37  Wis.,  149,  and  Yates  p.  Shepardson,  39  id.,  173  (as 

to  right  of  partner  to  recover  interest  on  an  accounting),  distinguished. 
Dimond  p.  Ilenderson,  imp.^  172 

14.  PlaU  p.  Sauk  County  Bank,  17  Wis.,  223.    See  No.  10. 

15.  Saibin  p.  Austin,  19  Wis.,  421,  distinguished,  and  Smith  p.  Buck,  22  id., 

577,  explained,  as  to  validity  of  prc^eedinga  on  execution  not  showing 
on  its  tace  the  authority  to  issue  it  KentzUr  v.  C,  if.  ^  St.  P,  Ry 
Co.,  Garnishee,  641 

16.  SmiP^  9.  Buck,  22  Wis.,  577.    See  No.  15. 

17.  Stahl  9.  Gotssenberger,  45  Wis.,  121,  and  Wadsworth  p.  WiUard,  32  id., 

238  (as  to  entry  of  judgment  by  clerk  without  formal  order),  distin- 
guisned.    Seymdur  p.  Laycoek  et  al.,  272 
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18.  StaUexrd,  Graham  9.  Chamber  of  Comm^roe^  20  Wis.,  68,  as  to  poTTer 

of  defendant's  board  of  directors,  distingaished.  SiaU  ex  rel.  C%^1  v. 
Milwaukee  Chamber  ef  Commerce,  670 

19.  Van  Valkenbwrah  v.  Milwaukee,  43  Wis.,  574  (as  to  recovery  for  u^jnnes 

to  land  in  oonaemnatioa  proceedinj{s  subaeqaentlj  abandoned),  distin- 
guished.   Feilen  v.  City  ^  Milwaukee,  494 

20.  Wadeworth  v.  WiUard,  82  Wis.,  238.    See  No.  17. 

21.  Wineheeter  v,  Tozer.  24  Wis.,  812,  and  WoW  v.  Stoddard,  25  id.,  503 

(as  to  respective  rights  of  town  and  cooniy  in  respect  to  taxes  oolleoted 
W  town  treasorer),  distinguished.  Town  of  Marinette  v.  Sup^reqf 
(konto  Co,,  216 

22.  Wolff  V.  Stoddard,  25  Wis.,  503.    See  No.  21. 

23.  Yatee  v.  Shfpardeon,  89  Wis.,  173.    See  No.  13. 

Cbbtificatb  of  Dbposit.    See  Bnxs  Ain>  Notes,  6-8. 

CjERTIFICiiTZ  OF  EnTBT.     See  EVIDENOB,  1. 

Chaicbkb  of  Cohmerce.    See  Corporations  (A.). 

CHANGE  OP  VENUE. 

See  Corporations  (A.),  1.    Criminal  Law,  etc.,  11, 

1.  The  determination  of  a  motion  for  a  change  in  the  place  of  trial,  to  promote 

*'  the  convenience  of  witnesses  and  the  ends  of  justice,**  rests  largely  in 
the  dieeretion  of  the  circuit  court;  and  in  this  case  no  sufficient  reason 
Appears  for  reversing  an  order  denying  such  a  motion.    Ljfnee  et  ah  r. 

2.  An  affidavit  merely  in  the  words  of  the  statute  (R.  S.,  sec  2625),  that  the 

partv  making  it  '*  has  reason  to  believe,  and  does  believe,  that  he  can- 
not nave  a  tm  trial  of  the  action  on  account  of  the  pr^udice  of  the 
judge  **  (naming  him),  entitles  such  party  to  a  change  of  the  place  of 
trial.     Backmann  v.  City  qf  Milwaukee,  435 

[3.  Whether  peijuiy  can  be  assigned  upon  such  an  affidavit,  qucere;  but  at 
least  an  assignment  of  pegury  cannot  be  laid  upon  traverse  of  the  fact 
of  prg'udiceij  Ibid, 

Charter.    See  Cities.    Nayiqablb  Riyer,  2. 

CHATTEL  MORTGAGE. 

See  Partnership,  5-7.    Ybrdict,  7. 

1.  Where  the  mortgagee  of  chattels  takes  possession  after  condition  brok^« 
the  mortffagor,  who  has  subsequently  tendered  the  sum  due  on  the  mort- 
gage, but  has  not  kept  the  tender  good  hy  paying  the  money  into  eo«rt 
cannot  maintain  replevin  for  the  property.  {But  whether  payment  ot 
the  money  into  court  would  enable  him  to  maintain  the  action,  is  not 
determined.]     8miik9.PhaX^,  202 
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2.  The  mortgagee  from  whom  c'oattels  have  baen  wiongf ally  r^leried,  is  en- 

titled to  judgment  for  their  return,  with  anv  damages  suffered  from  the 
taking,  or  for  the  amount  of  the  mortgage  debt;  bub  cannot  have  judg- 
ment for  the  full  value  of  the  praperty,  if  that  exceeds  the  mortgage 
debt  and  costs.  Ibid. 

3.  Whether  or  not  the  mortgagor  of  chattels,  in  trespa^  against  him  by  the 

mortgagee  for  a  wrongful  taking  and  conversion  of  the  property,  could 
show  in  mitigation  of  damages  that  the  mortgage  was  given  anid  taken 
with  intent  to  defraud  creditors  (a  question  not  in  this  case),  that  defense 
may  be  made  by  judgment  creditors  or  persons  representing  them.  J«a#^ 
eUv.Finket  at,,  446 

4.  Even  where  it  appears  that  the  chattels  mortgaged  were  exempt  fiom  sale 

on  execution,  judgment  creditors  (or  their  representatives)  may  show,  as 
against  the  mortgagee,  in  mitigation  of  damages,  that  the  mortgage 
was  not  given  to  secure  any  deb^  and  that  nothmg  is  due  or  to  become 
due  thereon.  Ibid. 

5.  The  mere  fact  that  a  chattel  mortgage  was  given  for  a  sum  greater  than 

was  due  the  mortgagee  at  the  date  thereot,  is  not  sufficient  to  render  it 
void  in  law.  Butts  v.  Peacock,  23  Wis.,  260,  and  Blakeslee  v,  Rossman. 
43  id.,  123,  dbtinguished.    Barkow  v,  Sanger  et  aL,  500 

6.  A  nle  of  mortgaged  chattels  i>y  the  mortgagor,  without  knowledge  or 

consent  of  the  mortgagee,  will  not  invalidiUe  the  mortgage.  /biU 

CITIES. 
Sea  Cbiminal  Law,  etc.,  9.    Eminent  Domain. 

1.  A  dty  charter  provides  that  every  resolution  introduced  into  the  common 

ooundi  for  gnuling  and  graveling  a  street  at  the  expense  of  adjoining 
lots,  shall  l^  referred  to  a  comnuttee,  and  shall  not  be  adopted  within 
fourteen  days  after  its  introduction,  nor  within  ten  days  after  the  pro- 
ceedings relative  thereto  at  the  time  of  its  introduction  have  been  pub- 
lished m  the  officul  paper;  and  that  when  the  council  determme  to  make 
such  an  improvement,  they  shall  cause  to  be  made  and  filed  with  the 
dty  clerk  certain  estimates,  before  the  woris  is  ordered.  Held,  that 
compliance  with  each  of  these  requirements  is  a  condition  precedent  to 
the  liability  of  adioining  lots  for  such  work.  Hall  t.  City  of  Chippewa 
FaU^  267 

2.  Where  work  of  the  kind  above  described  was  ordered  and  contracted  to 

be  done  at  the  expense  of  a^oining  lots,  without  taking  the  necessary 
steps  to  charge  the  lots:  Held,  that  the  contractor  cannot  recover  from 
the  city,  under  a  charter  which  declares  that  ^*  in  no  event,  whtti  work 
is  ordered  to  be  done  at  the  eroense  of  any  lot,  shall  the  cify  be  held 
responsible  on  account  thereof.  Ibid. 

3.  Complaint,,  that  by  certain  acts  ol  the  legislature  the  defendant  city  was  au- 

thorized to  construct  a  pier  into  Green  Bay  and  a  road  thereto  from  the 
dty  limits^  and  to  keep  the  road  in  good  repair,  and  the  mayor  and  com- 
mon counoil  of  said  city  were  empowered  to  fix,  regulate  and  ooUect  tolb 
upon  said  pier;  that,  toe  city  havmg  constructed  such  pier  and  road,  the 
common  coum^  leased  the  pier  to  plaintiff  for  one  year  for  a  specsified 
sum;  that  by  said  lease  jMaintiff  acquired  the  valuable  privilege  of 
charging  commissions  for  all  merchandise  and  freight  landed  at  or 
.    shipped  from  said  pier,  which  amounted  to  a  specifiecTsum  for  the  year 
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prerioos  to  the  wcikm;  and  that,  hj  leason  of  defendant's  neglect  to 
mainttun  said  road  in  good  repair,  plaintiff  had  suffered  damage  by  loss 
of  tolls  or  oommissions  for  the  use  of  said  pier,  in  a  som  named.  Held, 
on  demarrer, 

(1)  That  as  there  is  no  aTermentthat  the  mayor  and  common  council, 
or  the  plaintiff'  under  his  lease,  had  ever  fixed  and  regulated  the  tolls 
upon  the  pier,  no  damcupe  is  shown. 

(2)  That  the  power  ofthe  common  council  to  regulate  the  tolls  could 
not  be  delegated,  and  the  lease  was  void.    Lord  v.  City  of  OcotUo,    3SQ 

4.  Owners  of  lots  in  Milwaukee,  imured  by  a  change  regularly;  made  since  ch. 

129,  Laws  of  1873,  in  the  established  grade  of  an  acyoining  street,  can- 
not bring  an  original  action  in  the  drcuit  court  for  such  imuries;  but 
must  proceed  by  appeal,  within  the  time  limited  by  that  act,  from  the 
assessment  of  benefits  and  damages  made  by  the  board  of  public  works. 
Owens  «.  Citjf  of  Milwaukee,  4(51 

5.  One  cannot  recover  of  a  municipality  damages  for  illegal  acts  of  its  offi- 

cers, if,  with  knowledge  of  their  illegality,  he  has  assisted  in  Uieir  per- 
formance. Aid, 

6.  The  common  council  of  Milwaukee,  claiming  to  act  under  said  ch.  129, 

changed  the  established  grade  of  a  street,  and  ordered  it  to  be  filled  to 
the  new  ^prade;  but  the  order  was  void  for  nregularity  of  the  proceedmgs 
upon  which  it  was  made.  Plaintiff,  in  accordance  with  such  order,  filled 
said  street  to  the  new  grade  in  front  of  his  own  lot  fronting  thereon.  In 
an  action  for  the  value  of  such  filling,  and  for  ipjury  to  the  lot  from  the 
change  of  ^nde :    Held, 

(1)  That  if  plaintiff  did  the  work  knowing  that  the  order  was  void,  he 
cannot  recover  therefor. 

(2)  'Hiat  if  he  did  it  believing  that  the  proceedmgs  were  legal,  then, 
from  his  foiluro  to  appeal  ftnom  the  assessment  of  benefits  and  damages 
made  by  the  board  of  public  works,  it  must  be  presumed  that  he  was 
satisfied  with  such  assessment,  by  which  it  was  decided  that  the  boiofits 
to  the  property  were  a  full  compensation  for  the  work. 

(3)  That  if  he  did  it  without  taking  any  measures  to  ascertain  whether 
the  proceedings  were  regular,  he  must  still  be  held  to  have  thereby 
agrped  to  take,  for  his  expenditures  and  damages,  the  compensation 
awarded  by  the  officers,  viz.,  the  benefits  to  the  property.  Ibid, 

7.  The  case  of  Dore  v,  Milwaukee,  42  Wis.,  108,  distinguished.  Ibid, 

8.  Under  ch.  322  of  1875,  the  board  of  public  works  of  Milwaukee  was 

authorized  to  cause  the  street  on  which  plaintiff' 's  lot  fronts,  to  be  paved 
with  wooden  block  pavement,  without  petition  of  the  lot-owners  there- 
for, or  resolution  of  the  common  council  authorizing  it;  one-third  of  the 
cost  being  required  to  be  assessed  against  the  lots  fronting  on  such  street, 
and  two- thirds  paid  out  of  the  ward  fund.  The  complaint  alleges,  as 
to  the  repaving  of  said  street  upon  the  new  grade,  that  some  of  the  lots 
were  assessed  more  than  others,  and  the  assessments  were  made  arbitnir 
rily;  but  does  not  allege  that  mom  than  one-third  of  the  cost  was 
charged  to  the  lots,  or  more  than  two-thirds  to  the  ward  fund;  nor  that 
plaintiff's  lot  was  assessed  for  more  than  its  just  proportion  of  the  whole 
cost  c^  the  work.    Held,  that  it  does  not  show  any  ixguiy  to  pbuntiff. 

Ibid. 

9.  In  assessing  benefits  to  acljoining  lots  from  a  contemplated  public  im- 

provement, the  board  of  public  works  of  Milwaukee  added  fifty  per  cent 
to  the  ntimated  cost  of  the  v.ork  to  be  done  in  front  of  each  lot,  and 
adopted  Uie  amount  so  determined  as  the  measure  of  such  benefits,  ine- 
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spectiTe  of  ihe  actual  benefit  to  the  lot  It  appeaa  thai  tiie  serecal  lots 
were  Terjr  differently  affected  by  the  improyement.  HM^  that  there  ?ras 
a  total  failnre  to  exerdee  the  jadgment  of  the  board  in  determining  the 
actaal  benefiti;  and  the  assessment  was  void.  John$OH  v.  MilwwkUt 
40  Wit.,  815.     W(UkiH9  r.  Zwietuaeh  §t  aL,  bU 


CLERK  OF  COURT. 
See  CaiMUf  AL  Law,  etc.,  9, 10» 

1.  Money  was  paid  into  court  by  a  defendant  to  keep  good  an  alleged  tender, 

and  judgment  was  ordered  for  plaintiff  on  the  ground  that  no  sufficient 
tender  had  been  made;  but  such  judgment  was  neyer  entered,  because 
the  oontroTersy  was  settled  by  the  parttet.  On  motion  of  '  said  defendant 
(with  due  notice  to  all  parties),  and  on  proof  that  he  was  entitled  to  such 
moneys  as  against  the  plaintiff,  the  court  made  an  order  requiring  its 
former  clerk,  oy  whom  such  money  had  been  received,  and  not  paid  oyer 
to  his  successor,  to  pay  the  same  to  the  moving  party.  HM,  no  error. 
Sehnur  v,  Hickeox,  45  Wis.,  200.     Sehnur  v,  Scknur  it  o/.,  6;^ 

2.  Whether  the  court  can  enforce  its  order  by  attaching  its  former  derk,  not 

considered.  Ibid. 

CoMiassioxER  OF  breuBANOE.    See  Ihsubancb  CoMPAirasB. 

CoKPLAiKT.  See  FoBRCLOsuRB  OF  Tax  Cebtificate.  Pabtbbbshif,  11. 
PiiBADiHa,  1,  d»  4.    Pbactice,  1. 

Composition  Dbed.    See  Contbactb,  6. 

COKDBMNATIOJf  OF  LaND.     SoO  EmIKBNT  DoMAUT. 

CoNFBSsioir  OF  JuDOMBNT.    See  JuDomNT  (A,). 
CoNBiDEBATiON.    See  Counties,  10.  . 

CoNSPiBACT.    See  CmMiBAL  Law,  etc.,  9, 11-13. 

CONSTITUTIONAL  LAW. 

See  CouirriBs,  11.  Fobbclosubb  of  Tax  Certificatb.  Libzt,  4.  Nat- 
lOABLB  RrvBB.  2,  3.  Railroads,  1.  Statb  Roads,  ^-6.  Taxa- 
tion, etc.,  7. 

Ch.  51,  P.  &  L.  Laws  of  1866,  in  terms  empowers  J.  W.,  executor  of  the 
last  will  of  F.  B.  W.,  deceased,  to  sell  all  real  estate  in  Wisconsin  of 
which  F.  B.  W.  died  seized;  and  it  contains  norecitab  showing  that  the 
parties  interested  consented  to  the  grant  of  such  power  of  sale,  or  were 
under  any  disability,  or  showing  any  reason  for  such  |:rant;  nor  was  an/ 
reason  therefor  shown  at  the  trial  hereof,  in  which  plomtiff  claimed  under 
a  deed  of  such  alle^  executor.  ifsM,  that^  under  the  evidence,  the  act 
appears  to  be  invtUuij  as  an  attempt  to  transfer  by  special  act  the  prop- 
erty of  a  person  not  under  disability,  without  his  consent^  to  another 
person.    Vuibertson  p.  Coleman,  193 
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OonTXMPT.    See  SuppuooarrABT  PBocBSDnias,  1,  8. 
CoHTiKUAMcx.    See  PaAcricB,  4. 

CONTRACTS. 

See  Bills  and  Notbs.  Cities,  2,  3  (2).  Counties,  3,  6, 6,  9, 10.  Deed, 
].  Equity,  1-3.  Insurance  against  Fire.  Married  Woman. 
MoRTOAOB.  Partnership.  Shipfino.  State  Roadb,  2.  Sure- 
TTBHip.    Vendor  and  Purchaser. 

1.  Where  A.  gave  hk  notes  lor  a  large  partof  the  price  of  chattels  purdaised 

by  him,  and  a  mortgage  of  the  same  chattels  to  secure  the  notes,  anc^, 
upon  A.*s  default  in  payment,  B.,  to  prevent  a  seizure  of  the  chattels  by 
the  Tendon,  agreed  witn  them  and  A.  to  give  the  vendors,  and  did  give 
them,  as  the  nominal  pnrchaser  of  the  chatteb,  his  own  notes  and  a  real 
estate  mortgage  for  the  amount  remaining  unpaid  u^n  A.*s  notes: 
H$ld,  in  a  suit  against  B.  upon  his  notes,  mat  the  original  contract  of 
purchase  by  A.  was  superseaed  by  this  arrangement,  and  the  question 
whether  there  was  a  warranty  in  the  sale  to  A.,  and  dama^  to  A.  from 
breach  thereof,  was  immaterial.     Abbott  et  al,  v,  Johnaon^  tmp,^        239 

2.  It  SMffw,  also,  that  the  use  of  the  property  by  A.  for  nearly  a  year  without 

claim  of  damages  for  l»each  of  the  alleged  warranty,  and  his  assent  to 
the  compntation  of  the  balance  due  upon  his  notes,  and  the  security  given 
therefor,  w<Hild  estop  any  claim  of  such  damages  herein.  Ibid, 

3.  Action  commenced  in  jnstice^s  court  by  N.,  under  the  statute,  to  remove  B. 

from  certain  premises  as  N.*s  tenant  in  arrears  fcr  rent  The  alleflred 
lease  was  set  out  in  the  complaint  Answer,  a  general  denial,  and  that 
the  alleged  lease  was  obtained  by  fraud  and  duress,  and  that  the  true 
agreement  between  the  parties  was,  that  B.  was  to  have  the  use  of  the 
told  for  three  years  without  rent,  and  the  riffht  to  purchase  it  at  the  end 
of  that  time  for  95,600;  and  thci  he  had  paid  N.  $1,000  on  the  contract. 
B.*s  objeetion  to  the  introduction  c^  the  lease  in  evidence  by  N.  was  over- 
ruled; and,  after  N.  had  further  proved  nonpaymentof  rent,  and  service 
of  the  statutory  notice,  a  nonsuit  was  refused.  B.  's  evidence  i^owed  the 
following  facts:  In  1875.  N.  obtained  a  judgment  of  foredoeure  of  a 
mort^fageon  said  lands,  then  belonging  to  B.,  for  about  $4,400,  principal 
and  mterest,  and,  while  an  appeal  from  such  judgment  was  pending 
here,  proceedbgs  not  having  been  stayed,  the  lands  were  sold  on  the 
judsment,  and  purchased  by  N.  for  the  amount  thereof,  and  he  was  par- 
tially placed  in  possession  by  writ  of  assistance.  The  parties  then  en^ 
terea  into  an  arrangement  by  which  the  amount  of  the  judgment  and 
interest  at  ten  per  cent  thereon,  and  of  two  other  judgments  and  inter- 
est thereon  amounting  to  about  $1,000,  was  computed,  and  the  total  sum 
of  $6,600  found  due,  and  $1,000  was  paid  thereon  by  B.,  and  his  i^peal 
here  was  dismissed  by  stipulation,  ana  he  was  let  back  into  possession  of 
the  premises  under  the  instrument  set  out  in  the  complaint  The  main 
body  of  said  instrument  is  in  the  form  of  a  lease  of  the  premises  from  N. 
to  B.  for  .three  years  from  April  1, 1876,  at  the  veariy  rent  of  $565 
(five  dollars  being  for  insurance),  the  lessee  to  pay  aU  taxes  and  assess- 
ments during  the  term;  and  there  is  added  a  stipulation  that  B.,  his 
heirs  and  assigns,  '*  has  the  privilege  to  purchase  said  premises  on  the 
first  day  of  April,  1879,  if  he  shall  so  desire,  by  paying  for  the  same  the 
sum  of  $5,600.**    Hetdf 

(1)  That  notwithstanding  the  sale  of  the  premises  to  him  on  the  fore- 
closure judgment  N.,  in  the  transaction  stated,  recognised  theoontm- 
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(3): 

galev. 


aed  existence  of  the  mortmre  debt,  by  veoeiringr  from  B.  pftymeni  ef 
91,000  apon  a  total  sam  which  indaded  said  judgment  with  interest 
to  that  time,  and  providing  in  fact  for  the  continued  payment  of  ten  per 
cent  interest  on  the  remainder  of  said  total  sum,  under  the  name  of 
rent. 

(2)  That  by  the  clear  intention  of  the  parties  and  the  legal  effect  of 
said  instrument,  under  the  circumstances,  B.  reentered  not  as  a  mere 
lessee,  but  with  other  rights,  either  as  prospective  purchaser  or  as 
mortgagor. 

bat  the  statutory  proceeding,  therefore,  would  not  He.    Nightin- 
.  Barens,  389 

4.  This  court  must  determine  the  appeal  upon  its  own  view  of  the  legal  effect 

of  the  instrument  and  transaction  in  evidence,  and  no  failure  of  defend- 
ant's counsel  to  assert  that  view  in  the  court  below  would  be  a  waiver  of 
defendant's  rights  on  the  appeal,  where  the  legal  effect  of  the  instrument 
goes  to  the  foundation  of  the  action  and  the  jurisdiction  of  the  court 

Ihid. 

[Tatlor,  J.,  dissents  from  the  judgment,  holding,  1.  That,  upon  the 
face  of  the  written  instrument,  defendant's  right  of  possession  under  it  was 
only  Uiat  of  a  tenant,  and  the  court  did  not  err  in  overruling  defendant's 
objection  to  the  evidence,  nor  in  refusins^  a  nonsuit.  2.  That  upon  the 
pleadinl^  and  plaintiff's  evidence,  the  justice's  court  had  jurisdiction  of 
the  action.  8.  That  even  if  defendant  s  parol  evidence  showed  a  trans- 
action giving  him  other  rights  of  possession  under  the  instrument  than 
those  01  a  l^see  (a  question  not  considered),  yet,  as  that  evidence  was 
not  introduced  for  that  purpose,  but  the  cause  was  tried  onlj  upon  the 
issue  of  fraud  and  duress,  the  claim  of  such  rights  under  the  insbmment 
teas  tpaived,]  IbicL 

5.  Plaintiff,  being  perhaps  employed  by  defendant  as  its  state  a^^ent  for 

Wisconsin  for  a  term  of  one  year  from  April  1,  1877,  was  notified  by 
defendant's  vice-president  under  date  December  14,  1877,  that,  for  rea- 
sons stated  (not  implying  any  dissatisfaction  ¥rith  plaintiff),  the  directors 
had  concluded  that  at  least  for  the  next  calendar  year  the  agency  for 
Wisconsin  must  be  added  to  the  duties  of  the  person  who  was  then 
defendant's  state  agent  in  an  acijoining  state;  and  added  that  defendant's 
general  agent  was  then  in  the  west,  and  would  probably  visit  plaintiff  in 
a  few  davs,  when  '*all  matters  relating  to  Uie  future 'v  could  *'b3 
arranged  between  "  him  and  plaintiffl  Haintiff  immediatelv  answered 
at  length,  expressing  acquiescence  in  the  necessity  of  the  change,  and 

§:iving  no  intimation  that  he  should  claim  his  salary  after  Janua^  1, 
878.  On  the  19bh  of  December,  1877,  he  sent  out  circulars  to  defend- 
ant's subordinate  agents  in  this  state,  stating  that  on  the  first  of  January 
then  next,  the  relations  existing  between  him  and  them  would  be  dis- 
solved **by  expiration  of  engagement;  "  and  commending  to  them  the 
state  a^^t  who  was  then  to  succeed  him.  Heldt  that  these  papers  show 
a  termmation  of  plaintiff's  employment  untA  his  consent;  ana  he  can- 
not now  recover  salary  for  the  remainder<of  the  year  covered  by  his  con- 
tract    Southniaydv,  WatertownF,!.  Co,y  517 

6.  If  a  creditor,  after  an  oral  a^preement  with  the  debtor  and  mih  other  credit- 

ors to  join  with  t)ie  latter  m  executing  a  composition  deed  at  a  specified 
rate,  and  after  such  deed  has  been  executed,  in  purauaace  of  the  agree- 
ment, by  such  other  creditors,  refuses  to  sign  it,  he  can  recover  only  the 
rate  fixed  in  the  agreement    Mellen  et  ah  v.  Goldsmith^  573 

7.  A  lease  of  an  unimproved  city  lot  provided  that  in  case  the  lessee  should 

make  improvements  on  the  premises  during  the  term,  it  should  bo 
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optional  with  the  lessor  either  to  have  mich  improrements  ai^praised  hy 
arbitrators  at  the  end  of  the  term,  '*  without  regard  to  the  situation  or 
value  of  the  premises  leased,**  and  pay  the  lessee  such  value,  or  to  have 
the  leased  premises  appraised  in  like  manner,  **  without  regard  to  the 
improvements,**  and  renew  the  lease,  etc  The  lessee,  durinff  his  term, 
built  a  dwelling  house  on  the  lot,  and  made  other  valuable  improve- 
ments suitable  for  a  residence.    Held, 

(1)  That,  upon  the  lessor's  refusal  to  renew,  the  value  of  a^Zsuch  im- 
provements should  be  allowed  to  the  lessee,  and  not  merely  of  those 
which,  as  between  landlord  and  tenant,  might  be  removed  by  the  latter. 

(2)  That  the  present  actual  value  of  the  improvements,  treating  the 
property  as  a  residence,  is  the  value  to  be  allowed.  Hopkins,  Admx,  v. 
Oilman,  581 

8.  Defendants  having  a  **  mercantile  agency**  with  a  "collection  department,'* 
in  ihia  state,  plamtiffis  left  with  them  a  claim,  for  collection,  and  took 
from  them  a  receipt  stating  the  amount  of  such  claim  and  that  it  was  to 
be  transmitted  by  mail  for  collection  or  a<Uustment,  to  an  attorney,  at 
the  r.sk  and  on  account  of  the  plaintiffs,  and  the  proceeds  to  be  paid 
over  or  accounted  for  to  them  when  received  by  defendants  from  said 
attorney.  Plaintiffi  also  signed  a  receipt  in  defendant's  books,  which 
stated  the  nature  and  amount  of  their  said  claim,  and  that  the  receipt 
first  above  mentioned  had  been  given  them,  reciting  its  terms.    Held,' 

(1)  That,  in  the  absence  of  any  proof  of  fraud  in  respect  to  them, 
these  receipts  fix  the  rights  and  liabilities  of  the  parties  in  regard  to 
&id  claim,  even  if  accepted  or  subscribed  by  plainti^  without  reading 
them. 

(2)  lliat,  under  such  receipts,  defendants  were  not  liable  for  the  acts 
or  default  of  the  attorney  employed  by  them  to  collect  the  claim,  unless 
they  were  guiltv  of  gross  negligence  in  the  selection  of  such  attorney. 

Lton  and  Tatlor.  JJ.,  dissent  as  to  the  second  point 
(i)  What  the  liability  of  defendants  would  have  been  in  the  absence 
of  any  express  contract,  not  considered.   Sanger  et  al,  o.  Dun  et  al,,  615 

Contributory  Negligence.    See  Negligence,  1-4.    Railroads,  2,  4-6. 

Ck>irvEB8iON.    See  Chattel  Mortgage.    Damages,  1-^. 


CORPORATIONS. 

(A.)    Private  Corporations,    See  Railroads,  1. 

1.  In  an  action  against  a  corporation  and  its  directors,  a  defendant  director, 

who  was  also  secretary  of  the  corporation,  made  an  affidavit  of  the 
prejudice  of  the  judge,  and  asked  for  a  change  of  the  place  of  trial; 
stating  in  the  affidavit  that  he  made  it  and  asked  the  change,  for  him- 
self and  in  behalf  and  at  the  request  of  all  the  other  defendants;  and 
they  all,  bv  their  attorney,  moved  for  the  change.  Held,  sufficient. 
State  ex  rel.  Cuppel  v.  Milwaukee  Cha,nber  of  Commerce,  670 

2.  The  jurisdiction  and  duty  of  the  courts  of  this  state  in  exerdsing  the  vis- 

itonal  or  superintending  power  of  the  state  over  its  own  corporations,  to 
confine  them  within  their  franchises  and  correct  and  punish  abuses 
thereof,  asserted,  and  the  modes  of  exercising  such  jurisdiction  stated. 

Ibid, 

3.  The  imposition  of  a  fine  upon  a  member  of  the  defendant  corporation,  in 

his  absence,  without  notice,  formal  complaint  or  trial,  held  a  void 
proceeding.  Ibid. 
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4.  Where,  after  the  member  had  been  aoipended  for  refusal  to  pay  such 

fine,  uie  proceeding  was  annulled  by  the  directors,  and  the  member  re- 
stored, such  Toid  proceeding  against  him  is  no  bar  to  a  subsequent  regular 
proceeding  for  the  same  onense.  ibtd. 

5.  A  rule  of  the  defendant  chamber  of  commerce  prohibiting  its  membexs 

from  **  gathering  in  any  public  place  in  the  Yicinity  of  the  Eidiange 
Room/*  and'*  forming  a  market**  for  the  purpose  of  making  anv  trade 
or  contract  for  the  future  delivery  of  grain  or  provisions,  before  ths  Hme 
fixed  for  opening  the  Exchange  Room  for  general  trading,  or  aJUr  the 
time  fixed  for  closing  the  same,  daily,  held,  to  be  within  the  power  con- 
ferred on  the  corporation  by  its  charter  (ch.  1^,  P.  &  L.  Laws  of  1867, 
amended  by  ch.  89  of  187 1),  and  not  to  be  unreasonable  or  an  unlawful 
restraint  upon  trade,  nor  void  for  uncerttunty.  Ibid. 

6.  Under  the  present  charter  of  said  defendant,  it  may,  by  rule  or  b^-law, 

confer  upon  the  board  of  directors  the  power,  and  impose  upon  it  the 
duty,  of  suspending  a  member  convicted  of  a  violation  of  the  foregoing 
rule,  who  refuses  to  pay  the  fine  imposed  upon  him  tiierefor  by  the 
president  in  pursuance  of  another  clause  of  the  same  rule.  State  ex  r§l. 
Graham  v.  Chamber  of  Commerce,  20  Wis.,  63,  approved  but  distin- 
guished. Ibid. 

7.  The  relator  having  been  fairly  tried,  upon  due  nolnce,  and  in  accordance 

with  the  rules  of  the  corporation,  and  there  being  abundant  proof 
against  him  tending  to  show  that  he  had  committed  the  offense  chai^g^ed, 
he  will  not  be  restored  by  mandamM.  But  whether  the  court,  in  such 
a  case,  will  look  into  the  testimony  for  any  purpose,  qwere.  Ibid. 

(B.)  PuUie  Corporations.  See  Citirs.  Counties.  Cbiminal  Law,  etc,  9. 
Drain  AGS  Fund.  Euinknt  Domain.  Navigablb  Rivsb,  2,  3. 
Statb  Roads. 

COSTS. 
See  Appeal  (A.),  2.    Damages,  4. 

1.  Under  ch.  60.  Laws  of  1862  (Tay.  Stats..  1531,  §  55).  with  certain  excep- 

tions not  affecting  this  case,  no  costs  can  be  recovered  by  the  olaintiff  m 
actions  on  contract  brought  in  the  circuit  court,  which  might  nave  beto 
brought  in  justice's  court.    JBTtrsf  et  ah  v.  Wells,  56 

2.  The  objection  that  no  costs  could  lawfully  be  taxed  in  a  caose,  is  avail- 

able on  appeal  from  the  taxation,  though  not  taken  before  the  taxing 
officer.  Ibid. 

3.  On  affirming  a  judgment  herein  as  to  damages,  and  reversing  it  as  to 

costs,  this  court  durects.  with  respect  to  costs  here,  that  judgment  go 
against  tiie  respondents  for  the  clerk's  fees  only,  and  that  otherwise  eadi 
party  pay  his  own.  costs.    R.  S.,  sec  2949.  Ibid. 

4.  In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that  mo- 

tions for  which  costs  were  taxed  were  **  ordinary  motions,**  and  an 
allowance  therefor,  in  the  taxation  of  costs,  of  a  greater  sum  than  that 
prescribed  by  statute  (sec  41,  ch.  133,  R.  S.  1858),  is  eiror.  Abbott  et  at. 
V.  Johnson,  imp.,  239 

5.  No  separate  costs  are  allowed  by  the  statute  for  copying  indorsements  of 

papers.  Ibid. 
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6.  It  most  be  pretumed,  in  the  absence  of  proof  to  the  contrary,  that  an 

allowance  by  the  circuit  court  for  sheriff's  fees  for  serving  subpoenas  was 
supported  by  the  returns  to  subpxnas  before  the  court  Ihid, 

7.  An  allowance  for  several  days*  attendance  of  witnesses  who  were  attam$yM' 

at'law,  held  not  erroneous,  where  it  does  not  appear  that  they  were 
*'  couxuBel  in  the  cause.**  Ibid. 

8.  On  affirming  the  judgment  herein  in  other  respects,  but  directing  a  de- 

duction of  about  twelve  dollars  from  the  costs  allowed,  this  court  denies 
costs  of  t  jis  court  to  either  party,  but  requires  the  appellant  to  pay  the 
clerk*s  costs.  Ilrid, 

9.  In  an  action  on  contract,  for  breach  of  warranty,  brought  in  the  drcuit 

courts  where  plaintiff  claims  over  $200  damages  and  recovers  less  than 
$50,  he  may  recover  taxable  costs  at  the  discretion  of  the  court.  Subd. 
7,  sec  2918,  R.  S.    White  v.  Hale,  424 

10.  Under  sees.  69,  73,  ch.  133,  Tay.  Stats.,  and  prior  to  the  revision  of  1878, 
where  an  action  for  an  assault  and  battery  had  been  commenced  in  jus- 
tice's court,  and,  on  appeal  from  a  judgment  for  the  defendant,  plaintiff 
had  recovered  in  the  drcuit  court  auy  sum,  though  less  than  $50,  as 
damages,  he  was  entitled  to  full  costs;  and  suM.  4.  $  54  of  the  same 
chapter,  had  no  application  to  the  case.     Schceffel  v.  Hitue,  647 

COUNTIES. 
See  Plsadiko,  2.    Taxatiok,  etc,  1-3. 

1.  Under  ^.  1,  ch.  34^  R.  S.  1858,  every  town  was  primarily  under  a  legal 

obligation  to  relieve  and  support  all  indigent  person^  having  a  lawful 
set^ment  therein;  and  where,  in  any  county,  proper  action  was  taken 
bv  the  county  supervisors  as  authorised  by  that  statute  (sec  32),  to  "  abol- 
ish the  distinction  between  county  poor  and  town  poor  in  such  county, 
and  have  the  expense  of  mainUtining  all  the  poor  therein  a  county 
charge,**  this  legal  obligation  was  transferred  to  the  county.  Mappes  v. 
Board  cf  Supervisors,  31 

2.  The  fact  that  a  county,  in  such  a  case,  had  procured  (under  the  same 

chapter)  an  order  from  the  county  jud^  upon  one  or  more  relatives  of  a 
pauper,  requiring  him  or  them  to  contribute  a  certain  amount  weekly  for 
the  maintenance  of  such  pauper,  would  not,  as  to  other  persons,  reueve 
the  county  from  its  primary  lutbility  for  such  maintenance.  Ibid. 

3.  Where,  therefore,  after  such  an  order  had  been  procured,  a  pauper  was 

removed  from  the  county  poor-house,  by  order  of  one  of  the  superintend- 
ents of  the  county  poor,  and,  being  also  refused  a  home  and  support  by 
her  relatives,  was  boarded  and  cared  for  by  the  plaintiff  at  his  public 
house  for  some  time  before  he  discovered  that  she  was  a  pauper:  Held, 
that  the  county  was  UaUe  to  him  for  her  maintenance.  Ibid, 

4.  Members  of  a  legislative  body  or  municipal  board  are  disqualified  to  vote 

therein  on  propositions  in  which  they  have  a  direct  pecuniary  interest 
adverse  to  the  state  or  municipality  which  they  represent;  and  this  rule 
applies  to  a  board  of  county  supervisors.  Board  qf  Supervisors  v.  Hall, 
imp,,  308 

5.  Hie  discharge  or  release  of  a  county  treasurer  from  his  l^gal  liability  for 

funds  in  his  hands  wo^d  discharge  also  his  sureties.  Ibid, 
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6.  The  county  treasurer  and  the  sureties  on  his  drainage-fundhond  are  liable 

to  the  county  for  any  conversion  of  the  drainacfe  fund  by  such  treasurer, 
although  the  county  holds  that  fund  in  trust  for  the  towns  entitled  to  it; 
and  such  sureties,  oeing  members  of  the  county  board,  are  therefore 
disqualified  to  vote  upon  any  proposition  to  release  the  treasurer  from 
his  legal  liability  for  a  conversion  of  such  funds.  Ibid, 

7.  To  pass  a  resolution  at  a  meetinflr  of  a  connty  board,  a  number  of  persons 

qualified  to  wte  upon  such  resolution,  suffiaent  to  constitute  a  mt^'ority 
of  the  whole  board,  must  not  only  be  present  at  the  meeting,  but  must 
actually  vote  upon  the  resolution;  and  where  the  contrary  fact  appears, 
the  resolution  is  treated  as  a  nullity.  Ibid. 

8.  Where  a  county  treasurer  had  converted  drainage  and  other  funds  of  his 

county,  seven  of  the  ten  members  of  the  county  board  were  present,  and 
voted  upon  a  resolution  to  compromise  with  the  treasurer  by  taking  new 
securities  for  a  smaller  sum  than  that  converted,  and  discharging  the 
treasurer.  Two  of  the  seven  were  sureties  on  the  treasurer's  drainage- 
fund  bond;  and  one  of  these  voted  for  and  the  other  against  the  resdu- 
tion,  which  received  five  affirmative  votes.  Held,  that  uie  resolution  was 
not  passed.  Ibid, 

[9.  Whether  it  ia  competent  for  aoount^^  board,  in  any  case,  to  discharge  the 
treasurer  and  his  sureties  from  liability  on  his  omcial  bond,  without  a 
full  compliance  with  its  conditions,  and  (if  so)  what  are  the  limitations 
of  this  power,  or  the  conditions  of  its  exercLae,  are  questions  not  here 
considered.]  Ibid. 

10.  Notes  given  by  the  county  treasurer,  and  a  mortgage  to  secure  them 

given  by  a  third  person,  in  pursuance  of  the  scheme  of  compromise 
expressed  in  the  resolution  aforesaid,  held  invalid  for  want  of  a  consid- 
ei-ation.         -  Ibid. 

11.  Under  sec  22,  art  IV  of  the  state  constitution  (which  empowers  the 

legislature  to  confer  upon  boards  of  county  supervisors  *'  powers  of  a 
local  legiftlatice  and  administrative  character"'),  it  seems  that  when  any 
subject  of  legislation  is  entrusted  to  county  boards  by  general  words  in  a 
statute,  they  acquire  a  ri^ht  to  pass  any  ordinance  necessary  or  conven- 
ient for  the  purpose  of  disposing  of  the  whole  subject  so  committed  to 
them,  and  for  that  purpose  have  oil  the  powers  of  the  state  le^slature 
over  that  subject,  unless  the  statute  restricts  the  power  or  directs  its  exer- 
cise in  a  certain  way.    Supervisors  of  La  Points  v.  O'Malley  ef  al.,  832 

12.  Under  sec.  670,  R.  8.  (which  empowers  county  boards  '*  to  set  ofi^  organ- 

ize, vacate,  and  change  the  boundaries  of  the  towns  in  their  respective 
counties,  subject  to  uie  limitations  '*  afterwards  prescribed),  a  county 
board  has  power  to  abolish  an  existing  town,  attach  different  parts  of  its 
territory  to  other  existing  towns,  and  provide  that  one  of  the  latter 
shall  succeed  to  the  rights  of  the  old  town  in  q>ectfied  property — in  this 
case  a  judgment  against  tMrd  parties.  Ibid. 

County  Board.    See  (Jountibs,  4-12.    Drainage  Fund.    Plsadino,  2. 

County  Orders.    See  Taxation,  etc.,  1-8. 

County  Treasurer.    See  Counties,  5,  6,  8-10. 

County  Court.    See  Appeal  (B.). 


Digitized  by 


Google 


INDEX.  717 

COURT  AND  JURY. 
Seb  Bastardy  Act,  2.    Partitbrship,  8.    Railroads,  2,  3»  6. 

1.  The  qaestion  of  the  credit  due  testimony  is  for  the  juiy^  and  where  a 

witness  has  distinctly  testified  to  facts  which  would  sustain  the  reixlict, 
a  judgment  on  the  verdict  will  not  be  reversed  on  the  ground  that  such 
testimony  was  contradicted  by  that  of  several  other  witnesses.  St. 
Maries  v,  PolUys  et  al„  67 

2.  The  question  of  fraudulent  intent  as  to  creditors,  in  a  chattel  mortgage, 

is  usually  one  of  faety  for  the  jury;  and  it  was  properly  submitted  to 
the  jury  in  this  case.    Barleow  v.  Sanger  et  ah,  500 

[3.  Whether,  under  the  statute  (R.  8.,  sec  2323),  it  is  always  necessary,  in 
taking  a  special  verdict  in  cases  of  this  kind,  to  submit  the  question  of 
fraudulent  intent  to  the  jury,  even  where  the  court  may,  upon  the  evi- 
dence, be  justified  in  directing  them  what  answer  to  find,  quan'e,']  Ibid. 

Court  CoMMisaiomEB.    See  Supplbmbntart  Procbbduvgs,  1^ 

CoTBif  Airr.    See  Equity,  1-4. 

CRIMINAL  LAW  AND  PRACTICE. 
See  Ihdiaks. 

1.  In  a  prosecution  for  rape,  it  was  not  error,  against  the  accused,  to  omit  to 

instruct  the  jurv,  in  the  general  char^,  that  if  they  did  not  find  him 
guilty  of  rape,  tnoy  might  find  him  guilty  of  assault  with  intent  to  com- 
mit tnat  crime.    Conner$  v.  The  State,  523 

2.  The  court  below  did  not  caution  the  jury  that  prejudice  was  liable  to  be 

aroused  against  the  accused  because  of  the  hemous  nature  of  the  crime 
alleged;  nor  call  their  attention  to  the  difficulty  of  defending  against 
such  an  accusation;  nor  press  upon  their  attention  the  rule  that  voluntary 
submission  by  the  woman  while  she  has  power  to  resist,  however  reluc- 
tantly yielded,  deprives  the  act  of  an  essential  element  of  rape;  nor 
instruct  them  that  proof  of  the  good  reputation  of  the  accused  as  a 
peaceable  and  law-abiding  citizen  (there  being  such  proof  in  the  case) 
was  entiUed  to  some  weight  in  his  favor,  esoecially  if  there  were  circum- 
stances proved  on  the  trial  upon  which  a  doubt  of  his  guilt  might  be 
based.  The  court  also  refused  instructions  asked  by  the  accused,  con- 
taining some  inaccuracies,  but  which  aimed  to  state  the  foregoing  propo- 
sitions. Heldf  in  view  of  the  evidence  at  the  trial,  that  such  neglect  to 
chaige  was  error.  Ibid, 

3.  To  give  this  court  jurisdiction  of  a  criminal  action  certified  to  it  upon  excep- 

tions (under  sec.  4720,  R.  S.),  such  exceptions  must  have  been  presented 
to  the  judge  of  the  court  below  and  allowed  by  him  during  the  term  of 
the  trial.  In  other  cases,  the  remedy  is  by  writ  of  error  to  bring  up  the 
record,  after  judgment.    State  v,  Bierbaeh  el  oi.,  529 

4.  The  nile  in  this  state  is,  that,  for  the  purpose  of  determining  whether  a 

paper  offered  in  evidnice  is  in  defendant's  handwriting,  the  jury  may 
compare  it  with  other  documents  already  admitted  in  eviasnee  upon  otfter 
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grounds^  and  shown  to  be  in  his  handwriting:;  bat  that  sadi  a  paper 
cannot  be  put  in  eyidenoe  for  the  mere  porpoee  of  sach  a  comparison. 
SUUe  V.  Miller,  530 

5.  On  trial  of  an  indictment,  it  appeared  that  pablic  oflScera,  whQe  qnestion- 

insr  defendant  as  to  his  participation  in  the  crime  charged,  repented  orally 
to  nim  the  words  of  a  letter  supposed  to  have  been  written  oy  him,  con- 
taining threats  of  such  crime ;  and  that  defendant,  in  their  meeenoe  and 
at  their  request,  wrote  on  another  paper  the  same  words.  Said  officers, 
while  testifying  at  the  trial  to  the  admissions  of  defendant  at  soch  exam- 
ination, produced  such  copy,  and  it  was  received  in  evidence  and  sub- 
mitted to  the  jury  for  comparison  with  the  original  letter.  Held^  that  it 
formed  no  part  of  defendant's  admissions,  and,  not  being  admissible  for 
any  other  purpose  than  that  of  such  comparison,  it  should  not  have  been 
received  for  tfa^t  purpose,  under  the  foregoing  rale.  Ibid. 

6.  Arson  not  being  in  general  a  crime  of  like  nature  and  intent  with  foivery 

or  larceny,  in  the  tr;al  of  an  indictment  for  arson,  proof  that  defendant 
had  been  guiltv  of  forgery  and  larceny  is  not  admissible,  unless  accom- 
panied by  evidence  that  the  latter  crimes  and  the  one  charged  had  a 
common  purpose,  or  that  one  was  committed  to  conceal  the  othen.  Ibid. 

7.  Where  the  record  shows  evidence,  upon  trial  of  a  criminal  action,  tending 

to  support  the  verdict  against  the  accused,  and  appearing  to  have  satis- 
fied the  jury  beyond  reasonable  doubt,  and  the  court  below  refused  anew 
trial,  this  court  refuses  to  reverse  the  judgment  on  the  ground  of  a  want 
of  evidence  or  a  preponderance  of  evidence  against  the  verdict  Casper 
V.  The  SUUe,  535 

8.  Where  the  court  below  gave  all  conect  instruetiotts  asked  by  the  ooansel 

of  the  accused,  and  no  others,  and  these  are  not  shown  by  the  bill  of  ex- 
ceptions, the  presumption  is  that  they  were  full  andcorrecL  and  included 
an  instraction  that  the  juiy  should  not  convict  the  accused  unless  satis- 
fied of  his  guilt  b^ond  a  reasonable  doubt;  and  failure  of  the  judge  to 
give  sepan^  instractions  of  his  own  is  not  error.  Ibid. 

9.  Under  a  statute  (ch.  870  of  1876)  which  requires  the  deik  of  a  court  to 

pay  periodically,  at  fixed  times,  into  the  treasury  of  a  city,  unpaid  wit- 
nesses' fees  received  by  him,  and  makes  the  aty,  after  receivixiff  the 
moneys,  merely  liable  to  pay  the  witnesses  upon  their  demand  the 
dtv  has  at  least  a  special  property  in  the  money  after  it  becomes  pay- 
able into  its  treasury;  and  this  wul  support  an  averment  of  proper^  m 
the  city  in  an  information  against  the  cterk  and  another  person  ror  con- 
spiracy to  cheat  and  defraud  the  city.  Ibid. 

10.  One  who,  as  derk  of  a  court,  has  officially  received  a  fine  imposed  by  the 
court,  cannot  question  the  validity  of  the  fine  or  his  official  duty  in  re- 
spect (tf  it  Ibid. 

11.  Separate  trials  may  be  had  upon  indictment  or  information  for  conspiracy; 
and  under  sees.  4dS0,  46S5,  R.  S.,  where  the  venue  is  changed  for  some 
only  of  the  defendants  in  such  an  indictment  or  information,  separate 
trials  must  be  had.  Ibid. 

12.  Where  several  persons  are  prosecuted  together  for  a  crime  which  one,  or 
other  limited  number  only,  cannot  commit  (like  conspiracy  or  riot),  and 
are  taken  and  may  be  brought  to  trial,  and,  on  sepuate  trials,  Terdicts 
go  against  a  number  who  are  not  capable  in  law  of  committing  the 
crime,  judgment  against  those  found  guilty  should  be  supended  nntu  the 
number  necessacy  to  the  crime  are  convicted;  those  already  found  guil^ 
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l>emg  meanwhile  held  in  custody  or  under  recognizance.  Failing  conTic- 
tion  of  a  sufficient  number,  those  against  whom  yerdicta  have  been  found 
should  be  dischaigedv  When  yerdicts  are  found  against  the  number 
necessary  to  the  crime,  judgment  should  go  against  uiem.  Ibid. 

13.  Ih  such  a  case,  where  the  aosused  haye  been  tried  in  different  courts,  tran- 
scripts of  so  much  of  the  record  as  may  be  necessary  to  show  the  yerdict 
in  each  case  should  be  transmitted  from  one  court  to  another.  Ibid, 

14.  On  trial  of  an  information  for  stealing  Iambs  and  sheep,  the  owner  testi- 
fied that  on  a  certain  morning  he  mi^ed  from  his  yard  animals  of  the 
number  and  character  described  in  the  information;  and  that  he  had 
driyen  them  into  his  yard  the  night  before,  and  during  the  night  they 
were  taken  away.  Held,  that  upon  this  evidence  (in  the  absence  of  any 
tending  to  show  consent),  the  jury  might  find  that  the  property  was 
taken  without  the  owner^s  consent    FowU  v.  The  State,  545 

15.  Inhere  was  further  evidence  that  property  like  that  described  in  the  fore- 

S)ing  testimony  was  found  in  defendant's  possession  a  few  houis  after 
e  taking;  that  defendant  had  been  in  the  vicinity  of  the  owner's  place 
about  the  time  of  the  taking;  and  that  he  told  persons  to  whom  he 
offered  to  sell  the  property,  that  he  bought  it  at  public  auction  in  a  cer- 
tain place;  and  persons  Uving  in  the  yicmity  of  that  place  testified  that 
there  had  been  no  auction  there.  No  evidence  was  offered  by  defendant 
to  account  for  his  possession  of  the  property.*  Held,  that  the  evidence 
was  sufficient  to  sustain  a  conviction.  Ibid, 

16.  The  statutes  of  this  state  do  not  authorize  the  judge  of  the  municipal  court 

of  Milwaukee  county  to  report  a  case  to  this  court  for  the  determination 
of  questions  of  law  arisinfj^  therein,  where  the  defendant  has  been  proee- 
cuted  and  tried  on  comi^lamt,  as  in  cases  before  jus^ces  of  the  peace, 
without  information  or  indictment    State  v.  Allison^  54o 

"  CuBBSNGT.**    See  Bills  akd  Notes,  8. 


DAMAGES. 
See  Chattkl  MonTaAOB,  24. 

1.  It  has  been  an  established. rule  of  the  English  courts  for  more  than  a  cen- 

tury (adopted  to  the  full  extent  in  the  courts  of  Vermont  and  followed  in 
some  cases  in  other  states},  that  in  trover  the  court  will,  under  certain 
circumstances,  x>ermit  tiie  defendant  to  bring  the  property  into  court  for 
plaintiff,  with  costs  up  to  that  time,  and  wiU  then  order  a  stay  of  pro- 
ceedings, or  permit  juaintiff  to  proceed  with  the  action  at  tM  risk  of 
having  the  costs  finafly  a^judgea  against  him,  if  he  fails  to  show  special 
damage,  beyond  the  value  of  the  property  at  the  time  of  its  return;  or, 
upon  tender  of  the  property  after  verdict  it  will,  in  a  proper  case,  reduce 
the  verdict  to  nominal  damages.    ChurchiUv,  Welsh,  39 

2.  In  this  case,  it  appears  clearly  from  the  evidence  that  the  notes  of  a  third 

person  running  to  plaintiff,  which  he  alleges  to  have  been  converted  by 
defendant,  came  to  the  possession  of  defendant  either  as  a^nt  for  the 
plaintiff  solely,  or  (as  defendant  himself  claims)  as  custodian  for  both 
plaintiff  and  the  maker;  that  defendant  never  daimed  to  own  or  have 
any  interest  in  them;  that  he  offered,  before  suit  to  surrender  them  if 
both  parties  would  agree  to  the  sonmider;  that  immediately  after  suit 
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broogtit,  he  offered  to  brine  ihem  into  court,  and  asked  to  be  relieved 
from  all  further  responsibility  in  relation  to  them;  and  that  he  acted  in 
ffood  foithj  believing  that  he  had  no  right  to  surrender  the  notes  to  de- 
fendant without  the  consent  of  the  maker;  and  it  does  not  appear  that 
plaintiff  suffered  any  special  damage  from  defendant's  refusal  to  deliver 
them.  After  verdict  against  defendant  for  the  full  value  of  the  notes, 
his  motion  that  the  verdict  be  reduced  to  nominal  damages,  and  the 
clerk  ordered  to  deliver  the  notes  to  plaintiff;  having  been  denied,  a  judg- 
ment entered  fiursuant  to  the  verdict  is  reversed  on  appeal,  with  direc- 
tions  to  enter  judgment  in  plaintiff's  favor  for  nominal  damages  and 
costs,  upon  surrender  of  the  notes  to  him.  lind, 

3.  Ilie  action,  bemg  trover  instead  of  r3plevin,  is  probably  not  within  the 

provision  of  sec.  22,  ch.  122,  R.  S.  1858  (R.  S.  1878,  sec.  2610),  ndiidi 
provides  for  substituting  a  third  person  as  defendant,  instead  of  the 
actual  defendant,  in  actions  "upon  contract,  or  for  specific,  real  or  per- 
sonal property,**  in  certain  cases  there  defined.  Ibid. 

4.  If  defendant,  before  this  action  was  brought,  might  have  maintained  a 

suit  to  compel  plaintiff  and  the  maker  of  the  notes  to  interplead,  still  his 
failure  to  do  so  should  only  subject  him  to  payment  of  the  coste  of  this 
action,  and  loss  of  the  costs  which  he  might  nave  recovered  in  the  action 
of  interpleader.  Ibid. 

5.  In  actions  for  the  tortious  taking  or  conversion  of  goods,  or  for  breach  of 

contract  to  deliver  goods,  umess  plaintiff  has  been  deprived  of  some 
special  use  of  the  property,  anticipated  by  the  wrongdoer,  or  is  entitled 
to  exemplary  damages,  the  general  measure  of  damages  is  the  value  of 
the  chattels  at  the  time  and  place  of  the  wrongful  taking  or  conversion, 
or  at  which  deliveiy  was  due,  with  interest  to  the  time  of  trial.  Ingram 
V.  Rankin  et  a/.,  406 

6.  In  case  of  a  wrongful  taking  or  conversion,  if  defendant  has  sold  the 

goods,  plaintiff  may,  at  his  election,  recover  the  amount  for  which  they 
were  sold,  with  interest  from  the  sale  to  the  trial.  Ibid. 

7.  If  the  chattels  wrongfully  taken  or  converted  are  still  in  defendant's 

possession  at  the  time  of  trial,  plaintiff  may,  at  his  election,  recover 
their  present  value  at  the  place  of  the  taking  or  conversion,  and  in  the 
form  m  which  they  were  when  taken  or  converted.  Ibid. 

8.  These  rules  do  not  apply  to  cases  in  which  damages  are  regulated  by 

special  statutes.  Ibid. 

9.  Where  goods  sold  have  not  been  paid  for,  the  measure  of  damages  for 

failure  to  deliver  them  according  to  contract  is  generallv  the.dinerenco 
between  the  contract  price  ana  the  market  value  of  like  goods  at  the 
time  and  place  stipulated  for  such  deUvery.    Hammer  v.  Sch<Bf\felder, 

455 

10.  But  where  the  special  purpose  for  which  the  goods  were  wanted  by  the 

vendee  was  known  to  the  vendor,  he  is  liable  on  the  contract  for  any 
special  damage  resulting  to  the  vendee  (wiihout  fault  on  his  part)  from 
tne  failure  to  deliver; '  such  special  damac^  being  the  natural  consequence 
of  the  nondelivery,  presumably  contemplated  by  the  parties.  Ibid. 

11.  In  every  such  case,  the  unpaid  contract  price  of  the  goods  must  be 

deducted  from  the  aggregate  of  the  damages  which  the  vendee  would 
have  been  entiUed  to  redover  if  he  had  paid  the  vendor  such  contnu^ 
price.  Ibid. 
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DEED. 

See  Equity,  1-5.    Mortoaob.    Taxatio:?,  etc,  4-7. 

1.  Defendants  being:  in  possession  of  real  estate  under  an  unexpired  lease 
from  plaintiff,  the  following  instruments  were  exchanged  and  took  effect 
on  the  same  day  in  1859:  1.  A  warranty  deed  from  plaintiff,  for  the 
consideration  of  $1,200  therein  named,  oonyeying  the  property  absolutely, 
in  fee,  to  the  defendant  C.  2.  An  agreement  of  C.  to  reconvey  the  prop- 
erty to  plaintiff  (with  covenants  against  his  own  acts),  if  the  latter  snould 
pay  C.  $1,200  on  the  4th  of  August,  1861:  with  covenant  that  time 
should  bo  of  the  essence  of  the  contract,  and  with  a  further  agreement 
that  C.  should  have  possession  and  eigoyment  of  the  property  until  said 
sum  was  paid.  3.  A  quit-claim  deed  from  plaintiff  to  G.;  and  4.  An 
agreement  that  said  quit-claim  deed  should  be  placed  in  the  hands  of 
one  X.,  to  be  held  by  him  until  said  August  4,  1861,  to  be  delivered  by 
him  to  plaintiff  in  case  of  payment  of  Uie  $1,200  by  plaintiff  to  C.  on 
that  day,  and  otherwise  to  be  delivered  to  0.  This  agreement  contained 
a  recital  of  the  essential  terms  of  the  instrument  secondly  above  de- 
scribed, and  constituted  X.  plaintiff 's  att(»mey  to  hold  and  d^ver  the 
quit-claim  deed  as  above  stated.  5.  A  lease  of^  the  same  property  from 
plaintiff  to  defendants  for  a  term  of  years  commencing  September  10, 
1861 ;  to  take  effect  only  in  case  defendants  gave  plaintm  written  notice, 
at  least  three  da3rs  before  said  last  named  date,  that  they  elected  to  take 
under  tiie  lease.  On  the  day  of  the  delivery  of  these  napers,  df^endaats' 
prior  lease  was  surrendered  by  them  to  plaintiff.  None  of  Uie  pcu)er8 
contained  any  agreement  by  plaintiff  to  pay  $1,200  at  any  time.  H$ld, 
that,  upon  their  face,  said  papers  (with  the  surrender  of  uie  prior  lease) 
do  not  show  the  relation  of  debtor  and  creditor  to  have  exists  between 
plaintiff  and  C;  and  the  transaction  was  an  absolute  conveyance  and  a 
conditional  agreement  to  reconvey,  and  was  not  a  mortgage.  Smith  r. 
Crosby  et  ah,  160 

2.  In  this  action  to  redeem  from  the  lien  of  an  alleged  mortgage,  etc.  this 
court  regards  the  p<trol  evidence  as  not  sufficient  to  justii^  it  in  holding, 
contrary  to  the  finding  and  judgment  of  the  court  below,  that  the  real 
transaction  was  a  loan  of  monev  by  0.  to  plaintiff,  secured  by  the  in- 
struments above  described;  and  it  therefore  affirms  a  judgment  for 
defendants.  Ibid. 

8.  An  executor  having  undertaken  to  sell  and  gi*ant  the  lands  of  his  testator 
on  behalf  of  the  persons  then  interested  in  them,  deeds  of  the  land 
from  sudi  persons  to  the  executor*s  grantee,  confirming  the  sale^  would 
tfJce  effect  as  of  the  date  of  the  executor*s  deed,  except  as  to  persons 
claiming  under  such  parties  bv  deed  subsequent  to  the  executor's  sale 
and  prior  to  such  deeds  of  confirmation.    Culbertson  r.  Coleman^       193 

4.  But  deeds  oi  confirmation  purporting  to  be  executed  by  heirs  and  residuary 

legatees  of  the  testator  are  insufficient,  without  proof  that  the  title  in 
fact  passed  to  such  grantors.  Ibid. 

5.  In  a  deed  of  a  quarter-section  of  land  bounded  only  on  the  north  by  a 

town  line,  an. exception  of  "  the  S2  acres  mortgaged  to  A.  a4joining  the 
town  line,"  must  ievresumedt  in  the  absence  of  the  mortgage,  to  be  an 
exception  of  a  parcel  of  land  extending  the  whole  length  of  the  north 
side  of  the  quarter-section,  of  sufficient  uniform  width  to  mclude  32  acres: 
and  an  exception  of  seven  acres  **to  be  taken  on  the  east  side  of  said 
described  land,'*  is  an  exception  of  a  parcel  of  land  extending  along  the 
Vol.  XLVII.-46 


Digitized  by 


Google 


722  INDEX, 


whole  east  side  of  the  qoarter-aedion,  of  sufficient  uuform  width  to  in- 
clude seren  acres;  and  sudi  exceptions  are  not  void  for  onoertainty. 
JohiMon  et  al,  v.  Athlund  Lumber  Co.,  8^ 

DsMUBBEB.    See  Pleading,  5. 


DRAINAGE  FUND. 

See  CouiTTiBs,  6,  8. 

Hie  laws  of  this  state  for  the  distribation  of  the  "drainaffefand**  to  the 
towns  are  valid;  and  if  they  were  void  as  violating  the  vast  upon  which 
the  swamp  lands  were  granted  bj  congress  to  the  state,  neither  a  town 
treasurer  who  received  tnem  as  such  treasurer  for  the  use  of  his  town, 
pursuant  to  those  la?ra,  nor  any  person  to  whom  he  unlawfully  trans- 
ferred them,  could  be  heard  to  defend  a^^ainst  liability  to  the  town  there- 
for, on  the  ground  that  such  laws  were  invalid  (BuUwinkelv.  GuUenberg, 
17  Wis.,  58:3;  Caima  v.  O'BUmu,  40  id.,  369);  and  an  order  of  the 
county  board  directing  such  town  treasurer  to  pay  a  part  of  said  funds 
to  another  town  would  be  void,  and  no  protection  to  the  treasurer  or  to 
the  town  receiving  tbe  money  pursuant  thereto.  Town  of  La  PoinU  v. 
Taum4^  AiMcmd,  2S1 

EMINENT  DOMAIN. 

1.  Where  prooeedings  by  a  corporation  to  condemn  land  for  a  public  use 

have  been  lawfully  abandoned,  the  owner  can  recover  only  damages  re- 
sulting to  him  from  wrongful  acts  done  by  the  corporation  in  the  course 
of  such  proceedings.    Fette»  v.  CUy  <^  MUipauhu,  494 

2.  Complaint  that  on  the  26th  of  April,  1875,  the  defendant  dtv  concluded 

thai  certiUn  premises  of  defendant,  on  which  was  a  dwelling  house, 
were  necessary  for  a  public  street;  that,  on  application  of  the  d^,  a  jurv 
was  appointed  May  3d  of  the  same  year,  to  determine  the  necessity  6t 
the  taking,  and  promptly  reported  it  necessary,  but  the  cify  unneenm- 
rUy  delayed  further  action  until  October  4, 1875,  when  it  confirmed  the 
report  of  the  jury,  and  directed  the  board  of  public  works  to  make  an 
assessment  of  benefits  and  damages;  that  on  November  8th,  1875,  the 
condemnation  proceedings  were  abandoned  by  resolution  of  the  comilion 
council;  and  that,  by  reason  of  the  pendency  of  those  proceedings  and 
the  public  knowledge  thereof,  plaintiff  had  been  unable  to  rent  the 
premises,  to  her  damage,  etc    Held,  on  demurrer, 

(1)  That  the  fact$  averred  do  not  show  that  the  delay  of  the  city  to 
complete  the  condenmation  proceedings  was  unnecessary;  and  a  general 
averment  to  that  effect  is  not  sufficient 

(2)  That  mere  delay  in  such  proceedings,  without  any  ^ment  of  malice 
or  want  of  probable  cause  for  the  condemnation,  would  probably  not  be 
a  cause  of  action  in  any  case. 

(3)  It  setms  that  if  plaintiff  had  leased  the  prenuses,  covenanting  with 
the  lessee  for  their  qmet  enjoyment,  any  damages  recovered  fA  mm  l^ 
the  lessee  for  breach  of  that  covenant,  caused  by  the  taking  of  the  land 
by  the  city,  would  have  been  a  valid  claim  in  plsuntiff  *s  favor  against  the 
city.    Driver  r.  Eailway  Co,,  32  Wis.,  569.  Ibid, 

3.  The  complaint  also  alleged  subsequent  condemnation  prooeedings  of  the 

city,  including  the  appomtment  and  affirmative  report  of  a  jury,  con- 
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finnation  of  such  report,  and  an  order  made  for  an  assessment  of  benefiffe 
and  damages;  that  in  the  course  of  these  proceedings  the  board  of 
psibljc  works,  pnrsaiiat  to  a  resolution  of  the  common  council,  caused 
public  notice  to  be  ffiven  that  the  building  would  be  sold  at  public  auc- 
tion, and  afterwards  entered  <a  the  land  and  sold  the  building;  that 
some  two  months  afterwards  the  city  aband<med  the  proceedings;  and 
that,  in  consequence  of  these  proceedings,  persons  were  detenid  from 
renting  the  premises,  and  they  had  b^me  depreciated  in  value,  to 
plaintitf  *8  dama«e,  etc.  Held,  that  the  only  wrongful  act  alleged  is 
the  enti^rupon  plainti£F*s  premises  and  attempted  sale  of  the  house;  and 
that,  while  this  may  show  a  cause  of  action  quare  elausum  frtait^  it 
does  not  show  any  ground  of  injury  by  reduction  of  the  rental  value  of 
the  premises,  which  is  the  gravamen  ot  the  present  action.  Ibid, 

i.  Van  Valkenburgh  v.  Milwaukee,  43  Wis.,  574,  distinguished  from  this 
case.  Ibid, 

EQUITT. 
See  Nayioable  Riysr,  4.    Pabtitbrship,  1. 

1.  A  son  gave  a  mortgage  of  land  to  secure  performance  of  covenants  by 

which  he  was  bound  to  furnish  his  mother,  the  plaintiff,  each  year, 
commencing  in  1868,  a  certain  quantity  of  grain,  hay  and  pasture,  ana 
for  every  second  year  certain  other  chattns,  etc  On  his  failure  to 
perform  his  covenants:  Held,  that  as  the  condition  of  the  mortgage  is 
net  the  support  anc^  maintenance  of  the  plaintiff,  but  the  payment  it 
life  annuities  in  specific  articles,  the  proper  remedy  is  not  a  rescission  of 
the  contract  (as  in  Bogie  v.  Bogie,  41  Wis.,  209,  and  Bresnahan  v. 
Breenahan,  46  id.,  885),  but  a  foreclosure  of  th3  mortgai^,  and  sale  of 
the  premises  to  make  the  amount  of  damages  accrued  for  past  breaches, 
together  with  the  present  value  of  the  annuity  which  the  mortgagor's 
covenants  bind  him  to  pay  plaintiff  for  the  remainder  of  her  life.  FeUr- 
eon  V.  Oleeon,  imp.,  122 

2.  In  computing  the  present  value  of  such  annuity,  there  was  no  error  in 

using  the  Northampton  tables,  in  the  absence  of  any  statute  or  rule  of 
court  on  that  sulgect  Jbid. 

3.  By  the  term^  of  the  mortgagor's  covenant,  he  is  also  bound  to  take  care 

of  plaintiff  during  sickness,  until  her  death;  and,  in  a  suit  to  foreclose, 
the  court  below  iroluded  in  the  judgment  a  certain  sum  as  the  estimated 
value  of  such  future  care.  On  appeal  of  a  judfinneDt  creditor  of  the 
mortgagor,  made  a  defendant  to  the  action :  Hela,  that  as  the  covenant 
was  ror  the  performance  of  a  prospective  filial  duty,  the  value  of  which 
cannot  be  estimated  in  money,  the  allowance  of  this  item  was  error. 

Ibid. 

4.  Judgment  in  such  a  case  should  permit  a  redemption  at  any  time  before 

s£,  by  payment  of  the  sum  actually  due  for  past  breaches,  including 
stipulated  solidtor's  fees,  with  interest  and  costs  (leaving  plaintiff  ti 
liberty  to  WpAj  for  a  further  judgment  in  case  of  any  future  defoult). 
And  it  shoukl  direct  future  annual  payments  to  be  made  in  cash,  at  the 
cash  value  of  the  stipulated  payments  as  determined  by  the  court.  Ibid. 

6.  Equity willnotentertainan action toreformadeedbymsertingacondition 
subsequent,  and  to  dedare  a  forfeiture  for  breach  of  such  condition. 
MiU$  et  al,  v.  EvanmnlU  Seminary  et  aL,  854 
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6.  Hie  jadsmentof  this  oonrt  on  a  former  appeal  lierein  waa  remitted  in 

Apnl,  1868,  directing  the  court  below  to  ascertain  the  yalue  of  the 
improvements  made  by  the  plaintiff  lessee,  and  that  he  be  permitted  to 
retain  possession  until  such  yalue  was  paid  to  him  bjr  the  lessor.  Hop- 
kins V,  Oilman^  22  Wis.,  476.  The  plaintiff  remained  in  possession, 
and  the  cause  was  not  again  brought  to  a  hearing  until  18y8.  Held^ 
that  in  stating  an  account  between  the  parties,  to  determine  what  sum 
must  be  paid  by  the  defendant  lessor  to  entitle  him  to  possession,  plaint- 
iff must  be  regarded  as  a  tenant  equitably  entitled  to  hold  over,  and 
actually  holding  over,  and  must  be  charged  with  rent  (without  interest) 
and  all  outstanding  taxes  (as  provided  m  the  lease),  and  is  not  to  be 
allowed  interest  on  the  value  of  his  improvements  for  any  period 
whatever.    Hopkins^  Adrn^x^  v.  Oilman^  imp.t  55l 

7.  In  1876,  the  defendant  lessor  filed  a  supplemental  ansvrer,  alleging, 

among  other  things,  that  the  plaintiff  lessee,  being  in  possession,  had 
failed  to  pay  the  taxes  and  assessments  for  1869  and  subsequent  years; 
that  an  undivided  portion  of  the  lot  had  consequently  been  sold  for  delin- 
quent taxes,  and  a  number  of  tax  certificates  were  outstanding;  and 
that  X.  and  Y.  (the  lessee's  brotheis),  for  the  purpose  of  creating  a  doud 
upon  the  title,  and  to  hinder  defendant  in  the  eniorcement  of  his  rights, 
had  procured  and  recorded  two  tax  deeds,  which  they  held  for  the  &ne- 
fit  of  the  lessee;  and  part  of  the  relief  taked  was,  that  the  lessee  procure 
from  X.  and  T.  deeds  of  release  ot  their  interest  under  said  tax  deeds, 
and  that  such  tax  deeds  be  adjudged  fraudulent  and  void  as  against 
said  lessor.  Held,  that  there  was  no  error  in  permitting  the  supple- 
mental answer  to  be  filed,  and  X.  and  Y.  brought  in  as  parties  defend- 
ant; especially  as  they  answered  the  supplemental  answer  as  a  cross 
bill,  without  objecting  to  the  order.  Ibid. 

8.  X.  and  Y.  appearing  to  have  taken  their  tax  deeds  for  the  benefit  of  the 

plaintiff  lesaee,  the  judgment  as  to  them  should  declare  such  deeds 
cancelled.  Ibid. 

Ebbor.    See  Fobeclosubb  of  Mobtqaok,  7.    Jvdquest  (E.).    Judg- 
ment (F.).      SUPPLEMKNTABT  PROCEEDINGS,  7. 

ESTATES  OF  DECEDENTS. 
See  Appeal  (B.).    Deed,  3,  4. 

1.  Where  there  are  several  administrations  of  an  intestate  estate,  in  different 

jurisdictions,  a  judgment  against  one  administrator  does  not  bind 
another.    Price  v.  Mace,  Adm'r,  2^i 

2.  Whether  and  how  far  judgments  against  the  principal  administrator, 

accompanied  by  proof  that  there  are  no  assets  in  his  hands  to  satisfy 
them,  would  be  evidence  in  a  court  which  had  granted  ancillary  lett^ 
qucere.  Ibid. 

3.  It  is  the  pUce  of  the  inte8tate*s  domicile  at  the  time  of  his  death,  and 

not  ibe  place  <^  his  death,  which  determines  the  principal  admuustration. 

Ibid, 

4.  Where  letters  of  administration  on  the  same  estate  were  granted  in  this 

and  another  state,  and  both  describe  the  intestate  as  qf  that  place,  a 
judgment  against  the  foreign  administrator  is  not  even  prima  facie  evi- 
dence, in  an  action  against  the  WiBOonsin  administrator.  Ibid. 
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5.  Where  an  administarator  purchases  vKli  money  of  the  estate^  and  has  con- 
veyed to  himself,  an  outstanding  tax  tiUe  upon  land  of  his  intestate,  it 
inures  to  the  benefit  of  the  heir.     Watkins  v,  Zwietuech  el  oZ.,  518 


Estoppel.    See  Cities,  5-7.    Contracts,  2,  6. 


EVIDENCE. 

See  Bastardy  Act.  BiLiis  xnh  Notes,  2, 4, 5  (3H^  Criminal  Law, 
etc.,  4-6, 14, 15.  Estates  of  Decedents,  2,  4.  Partnership,  2,  3, 
7-10.    Slander.    Suretyship. 

1.  A  certificate  of  the  register  of  a  IT.  8.  land  office  in  this  state,  in  the  form 

prescribed  by  seo.  4166,  R.  S.,  is  evidence  that  the  person  therein  named 
oecame  entitled,  by  the  purchase  there  certified,  u>  a  potent  from  the 
United  States  of  the  land  described;  and  after  a  lapse  (in  Uiis  case)  of 
twenfy  years  from  the  entry  and  purchase,  it  will  be  presumed  that  a 
patent  was  issued  to  the  purdiaser,  as  the  law  requires.  Culbetiion  v. 
Coleman,  198 

2.  A  deed  of  a  quarter-seciion  of  land  excepted  82  acres  mortgaged  to  A. 

The  record  of  a  mortgage  from  the  same  grantcarto  A-  of  84  acres  ^  land 
in  andJier  quarter  of  the  same  section  was  produced  on  the  trial,  and  no 
other  mortgage  from  said  grantor  to  A.  was  found  of  record.  Held, 
that  this  was  no  poof  of  the  nonexistence  of  an  unrecorded  mortgage 
corresponding  to  tne  description  in  said  deed.  Johnson  et  al,  v,  Ashland 
Lumber  Co,,  326 

8.  Where  the  question  was,  whether  certain  grain,  etc.,  seized  on  executions 
against  ono  H.,  was  his  property  or  that  of  the  plaintiff,  and  it  appeared 
that  it  was  raised  on  land  previously  conveyed  bv  H.  to  plaintiff,  the 
court  instructed  the  jury  that  plaintiff  was  entitled  to  the  possession  of 
the  land,  and  that  the  only  question  for  them  was,  whether  he  raised  the 
^p^n  for  his  own  exclusive  use,  or  for  the  use  of  H.,  and  that  if  he  raised 
it  for  H.*s  use,  it  was  subject  to  seizure  on  the  executions  against  H. 
Heldy  that  evidence  was  inadmissible  on  defendant's  p^  to  snow  that 
H..  conversing  with  the  witnesses  in  tht  absence  of  plaintiff,  after  the 
conveyance  of  the  land  to  the  latter,  claimed  to  have  an  interest  in  ttie 
farm  or  its  products;  the  questions  of  conspiracy  and  fraudulent  intent 
not  being  involved  in  the  issue  as  submitted  to  the  jut^,  and  the  rule 
that  the  declarations  of  one  conspirator  are  admi&sible  a^nst  the  oth««, 
thou^  made  in  their  absence,  oeing  therefore  inapphcable.  Fap  v, 
Bankin  et  al,  400 

4.  Quoare  whether  H.^s  declarations  would  have  been  admissible  even  if  the 

question  of  fraudulent  intent  had  been  at  issue.  Ibid, 

5.  Where,  in  slander,  a  witness  had  testified  to  a  declaration  of  defendant 

charging  plaintiff  with  theft,  he  was  asked  whether  he  understood 
defendaintto  make  the  charge.  Held,  immaterial  and  improper.  Kidd 
v.Fleek,  448 

6.  A  witness  who  had  testified  to  a  declaration  of  defendant  charging  plaint- 

iff with  theft,  and  stating  the  circumstances,  was  asked  if  he  ^ew  who 
was  charged.    Held,  immaterial  and  perhaps  improper.  Ibid. 

7.  A  witness  who  had  testified  that  he  witnessed  the  theft,  of  com,  from  de- 

fendant's cornfield,  and  that  he  vifdted  the  locus  in  quo  some  time  after- 
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ward,  was  asked  what  he  saw  there,  and  answered  that  "  com  had  been 
husked  there.**    lf«^  oompetent  Ibid, 

8.  In  the  same  action  plaintiff  testified  that  her  ftunily  had  ooni  of  their  own, 

and  stated  how  much;  but  the  latter  statement  was  stricken  out  on 
defendant's  motion.    Held,  immaterial.  Ibid. 

9.  In  trespass  by  the  keeper  of  a  stable  for  the  taking  from  his  possession,  and 

conversion,  of  a  horse,  upon  which  he  claimed  a  lien  for  its  keepinfr*  the 
defendants,  being  creditors  of  the  owner  of  the  horse,  offered  eTidenoe 
of  an  attempted  settlement  of  all  accounts  between  such  owner  and  the 
plaintiff,  in  which  the  latter  made  no  clfum  against  the  former  for  the 
keeping  of  the  horse.  It  appears  that  the  parties  were  attempting  at 
that  time  to  compromise  and  settle  their  affairs;  and  the  evidence  was 
rejected  on  that  ground.    Held,  no  error.    JetoeU  9.  Fink  et  al,,       446 

10.  In  an  action  upon  a  written  instrument,  pluntiff  can  be  put  upon  proof 
of  the  genuineness  of  defendant's  signature  to  the  instrument,  under 
the  statute,  onlv  by  a  specific  denial  thereof  by  affidavit  or  verified 
answer;  and  a  aenial  by  inference  is  not  sufficient  SmUh  v,  Ehnert,  479 

IL  Thus,  in  this  action  upon  a  promissory  note  which  purported  to  be  dgned 
by  defendant  as  maker,  his  answer  alleging,  on  information  and  belief, 
first,  that  if  the  note  was  made  by  him  at  all,  it  was  made  by  mistake  on 
his  part,  through  plaintiff  *s  fraud  and  without  consideration;  and  sec- 
ondly, that  the  note  was  &  forged  instrument  —  held,  not  to  be  sufficient 
to  put  plaintiff  on  proof  of  defendant*s  signature;  the  word  "forged,** 
as  used  in  the  answer,  being  applicable  to  the  note  if  written,  in  whole 
or  in  part,  over  defendant*s  genuine  signature,  without  his  consent  Ibid, 

12.  Unless  the  denial  is  made  before  the  trial  is  commenced  (and  perhaps  be- 
fore the  cause  is  noticed  for  trial),  it  cannot  be  made  at  all  except  upon 
leave  c^  the  sourt  first  obtained.  Ibid, 

[13.  Where  pikers  signed  bjr  defendant  had  been  made  part  of  the  record  of  a 
former  trial  of  Uiis  action,  and  were  treated  bjr  both  parties  as  in  evi- 
dence on  the  trial  here  in  question,  it  seems  that  if  the  genuineness  of  de- 
fondant*s  signature  to  the  note  in  suit  had  been  put  in  issue,  experte,  as 
witnesses  for  the  plaintiff,  might  properljr  have  been  permitted  to  com- 
pare the  signature  to  the  note  with  the  signatures  to  such  papers.  Per 
Tatix)b,J:]  Ibid. 

14.  Under  the  circumstances  of  this  case,  held,  that  Ihe  whoU  of  a  certain 

statement  relied  on  by  the  respondent  as  admitted,  must  be  considered 
as  in  evidence,  or  no  part  of  it     Diedrich  v.  N.  W.  U,  R'y  Co,,       662 

15.  In  an  action  for  damages  for  the  taking  of  part  of  plabtiff  *s  block  in  a 

city  for  a  railway,  a  witness  for  plaintifiL  who  had  acted  for  several  yean 
as  his  agent  in  looking  after  the  block,  had  paid  taxes,  given  leases  and 
collect  rents  thereon,  received  offers  to  purchase,  and  was  personally 
acquainted  with  the  block  both  before  and  after  the  taking,  meid,  com- 
petent to  testify  not  only  to  the  value  of  the  strip  taken,  but  also  to  the 
depreciation  in  value  of  the  remainder  of  the  block,  by  reason  oi  the 
taung  for  nulway  purposes.  Ibid, 

16.  A  witness  who  had  testified  fully  as  to  the  actual  value  of  the  whole  block 

botii  before  and  after  the  tanng,  was  asked  what  a  particular  front  of 
said  block  was  worth  before  the  road  was  constructed.  Held,  that  there 
was  no  ecm  in  excluding  the  question.  Ibid. 
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17.  Plabtiff  having  proven  title  to  the  land  to  the  water's  edge,  defendant 

introduced  evidence  that  the  land  tal^n  was  not  above  the  water's  ed^ 
but  was  made  beyond  it  by  means  of  a  breakwater  and  cribs  eztendmsr 
into  the  water.  Heldt  that  there  was  no  error  in  permitting  i^aintm 
then  to  show  that  the  breakwater  and  cribs  were  not  buitt  beyond  tl|e 
water's  edge;  the  evidence  being  properiy  in  xebuttal.  Una, 

18,  In  an  action  d$  hom$  tutportoHs,  where  the  answer  is  merely  a  generid 

denial,  proof  of  plaintiff's  possession  at  the  time  of  the  taking  w  prima 
facie  evidence  of  nis  title,  and  defendant  cannot  thereupon,  bv  evidence, 
question  the  bona  fides  ct  plaintiff's  purchase  of  the  property  from  his 
vendor.     Kemp  v,  Seeljf^  687 

Exceptions.    See  CRnoHAL  Law,  etc,  8.     Judgment  (F.),  6.     Ver- 
dict, 10  (1). 

EXECUTION. 
See  Garnishment. 

1.  The  circuit  court  for  any  county  of  this  state  has  no  authority  to  issue  an 

execution  to  another  county,  except  that  conferred  by  statute  (sec.  2971, 
R.  S.;  sec.  5,  ch.  134,  R.  3.  1858),  which  authorizes  the  execution  to 
issue  to  the  sheriff  of  any  county  where  the  judgment  is  docketed.  Kentz- 
ler  r.  C,  M.  it  St.  P.  jR'y  Co.,  641 

2.  An  execution,  to  be  valid,  must  show  on  its  face  the  anthorify  to  issue  it; 

and,  if  issued  by  the  circuit  court  for  one  county  to  the  sheriff  of  another 
county,  it  is  invalid  if  it  faib  to  recite  that  the  judgment  is  docketed  in 
the  latter  county.  Smtlh  v.  Buck,  22  Wis.,  577,  explained;  and  Sabin 
V,  Auetitiy  19  Wis.,  421,  distinguished.  Ibid. 

Executors,  etc    See  Estates  of  Decedents. 

Finding  of  Fact,  by  the  Court 
In  an  action  de  bonis  asvortatis,  where  the  answer  was  merely  a  general 
denial,  and  plaintiff  had  made  prima  facie  proof  of  his  title,  not  con* 
tradicted  by  any  competent  evidence,  a  finding  that  defendant  did  ^  not 
take,  cairy  away  or  convert  the  propertif  of  the  plaintiffs  held  insutfident, 
because  it  does  not  determine  the  question  of  tne  taking,  nor  determine 
distinctly  the  question  of  titie,  if  that  was  in  issue.   Kemp  v.  Seelfft  637 

Flowaob  of  Land.    See  Prescription,  2. 

FoBCiBLB  Entry  and  Unlawful  Detainer.    See  Contracts,  8. 


FORECLOSURE  OF  MORTGAGE. 

See  EquiTY,  1-4.    Judoment  (F.),  7. 

Under  section  3162,  R.  S.,  a  foreclosure  sale  of  land  cannot  be  made  within 
a  year  from  the  date  at  which  the  judgment,  as  formally  entered  by  the 
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ooart  through  its  derk,  is  rendered  perfect  so  as  to  show  the  total  amount 
which  must  be  paid  in  order  to  redeem,  including  not  only  the  principal 
and  interest  of  the  mortgaged  debt,  but  also  the  C08ts  taxed.  Andreuf* 
V.  Welch,  imp,,  <  132 

2.  Under  sees.  8162-9,  R.  S.,  a  foreclosure  sale  of  land  is  not  re^ar  unless, 

prior  thereto^  the  notice  of  sale  has  been  published  for  six  full  weeks 
after  the  expiration  of  one  year  from  the  daite  of  the  judgment  JTop- 
meter  v.  O'Neil,  imp,,  593 

3.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  publica- 

tion of  a  notice  of  sale,  made  in  a  daily  newspaper,  was  first  made  on 
the  day  of  the  date  of  such  notice:  and  certain  statements  in  the  sher- 
iff's  certificate  and  printer *s  affidavit  in  this  case  are  held  not  to  rebut 
this  presumption.  Ibid. 

4.  Where  the  published  notice  of  sale  is  dated  before  the  expiration  of  the 

year,  there  is  at  least  an  apparent  irregularity  in  the  prooeedinffs,  tend- 
mg  to  defendant*s  ix^'ury;  but  whether,  upon  dear  proof  of  pMication 
of  the  notice  at  and  for  the  time  prescriDed  by  statute,  sucn  apparent 
irregularity  would  be  fatal  to  the  sale,  is  not  here  determined.         Ibid. 

5.  Wheie  the  revision  of  1878  took  effect  between  the  rendition  of  a  fore- 

dosure  judgment  and  the  time  for  giving  the  notice  of  sale,  the  pro- 
visions of  such  revision  governed  as  to  such  notice  (R.  S.^  sec.  4960);  and, 
where  the  judgment  merely  directed  that  it  should  be  given  '*  aoccnrding 
to  law  and  the  practice  of  the  court,**  a  notice  not  given  in  conformi^ 
to  sees.  3168  and  2993,  R.  S..  was  irregular.  Im, 

6.  The  provision  of  sec.  2993,  R.  S.,  that  a  notice  shall  be  posted  in  "three 

public  places  in  the  town,'^  etc.,  held  applicable  to  cUiee.  Subd.  17,  sec. 
4971,  R.  S.  IM. 

7.  Where  an  order  confirming  a  foredosure  sale  is  reversed  on  the  appeal  of 

one  defendant,  for  irregularities  in  the  sale,  or  on  any  grounds  affecting 
equally  all  the  defendants,  it  will  be  reversed  as  to  all.  Kopmeier  v,  Lar- 
kin,  imp,,  598 

8.  On  appeal  taken  at  the  same  time,  by  another  defendant,  bom  a  further 

order  in  the  same  cause,  denying  his  motion,  made  and  dedded  previous 
to  any  order  confirming  the  sale,  that  plaintiff  be  restrained  from  coUect- 
iog  any  part  of  the  dendency  upon  the  judgment  after  applying  to  it  the 
proceeds  of  the  sale:  Heia,  that  the  order  must  be  affirmed  on  the 
ground  that  the  motion  was  premature,  but  without  pr^'udice  to  appel- 
mnt*s  right  to  renew  the  motion.  Ibid. 

FORECLOSURE  OP  TAX  CERTIFICATE. 

So  much  of  ch.  181  of  1872  as  authorizes  an  action  to  foredose  a  tax  cer- 
tificate, is  valid;  and  in  such  action  the  complaint  need  not  set  out  the 
proceedings  antecedent  to  the  certificate,  nor  allege  that  no  proceedings 
at  law  for  the  same  purpose  have  been  taken.    Durbin  v.  Plitto  et  al.^ 

484 

FoBsioM  Admikistrator.    See  Estates  of  Decedbkts. 
FoBBioN  Corporations.    See  Insurastcb  CoMPAinxs. 
FoRFsmjBB.    See  Equity,  5. 
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FRAUD. 

See  Chattel  Mortoaob,  8»  5.  6.    Court  awd  Jury,  2,  8.     Equity,  7, 8. 
Ktidexck,  18.    JuBUDiGTiON.    Ykrdigt,  4. 

Where  bucm  crops  seized  on  execution  were  claimed  bv  the  debtor*8  lessee 
of  the  laad,  under  a  lease  for  a  term  which  would  expire  before  any 
right  to  the  land  could  be  acquired  under  the  judgment: .  Held,  that  the 
only  question  of  fraud  that  could  arise  was,  whether  the  lease  was 
merelv  colorable,  with  an  understanding  between  the  parties  thereto 
that  the  crops  should  enure  to  the  lessor^s  benefit  Ingram  v.  Bankin 
et  al.,  406 

GARNISHMENT. 

Gromishment  in  aid  of  an  execution  can  be  maintained  only  where  the 
execution  is  valid,    Kentzler  v,  C.  M,  <t  St.  P.  E'jf  Co,,        \  641 

Homestead.    See  Judgment  (F.)t  7. 

HusBAKD  AND  WiFE.    See  Married  Woman. 


-     INDIANS. 

1.  The  jurisdiction  of  a  state,  when  not  restricted  by  existing  treaties  with 

Indian  tribes,  or  by  the  act  admitting  such  state  mto  the  Union,  and 
except  so  far  as  it  IS  restricted  by  the  authority  of  oon^rress  under  the 
federal  constitution  to  "regulate  commerce  with  the  Indian  tribes,**  ex- 
tends to  all  members  of  such  tribes  within  the  territonal  limits  of  the 

State  V.  Doxtater,  278 

StaU  V,  Harris,  2QS 

2.  Vie  criminal  laws  of  this  state  apply  to  the  Indians  on  their  reservations 

within  the  state;  and  the  circuit  court  for  Brown  county  has  jurisdiction 
of  all  violations  of  such  laws  committed,  whether  by  Indians  or  others,  in 
the  Oneida  reservation,  which  b  included  within  Uio  boundaries  of  that 
county  as  fixed  by  law.  Ibid, 

Injunction.    See  Naviqable  River,  4. 

Inbtruotions  to  Jury,     See  Criminal  Law,  etc,  1,  2,  8.     Judgment 
(F.),  2,  9, 10,  13,  16, 17.    Neglioencb,  8. 

INSURANCE  AGAINST  FIRE. 

1.  A  stipulation  in  an  application  for  fire  insurance,  construed,  in  a  doubt- 

ful case,  most  strongly  against  the  insurer,  by  whom  it  was  framed. 
Bedman  v.  Har^rdFire  In;  Ca.,  89 

2.  In  a  doubtful  case,  that  conitruction  of  a  contract  which  will  save  it,  is 

to  be  preferred  to  one  which  will  destroy  it.  Ibid, 
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8.  The  use  of  the  word  "  warran^  '*  in  a  contract  will  not  always  control  its 
oonstrnction;  as  there  may  be  a  warranty  without  usev  of  tiiat  word, 
and  its  use  will  not  always  create  one.  Ibid. 

4.  An  application  for  insoranoe  against  fire,  on  a  printed  form  famished  by 

the  company,  contained  over  a  hundred  intsrrogatoriee,  with  answ^ 
thereto,  and  a  statement  that  the  applicant  oorenants  and  agnes  with 
the  company  **  that  the  foregoing  is  a  just,  full  and  true  exposition  of 
all  the  facts  and  circumstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so  far  as  the  sams  are 
known  to  the  applicant  and  are  material  to  the  risk;  and  the  same  is 
hereby  made  a  condition  of  the  insurance  and  a  warranty  on  the  part  of 
the  assured.**  The  policy  provides  that  the  ^plication  *' shall  be  con- 
sidered a  part  of  this  policy,  and  a  warranty  by  the  assured.**    Held, 

(1)  That  the  stipulation  in  the  policy  that  the  applicatba  shall  be 
considered  a  warranty  by  the  assured,  must  be  construed  to  mean  such 
a  warranty  as  is  stipulated  in  the  application  itself. 

(*J)  That  the  clause,  "  so  far  as  the  same  are  known  to  the  applicant,  ** 
etc,  is  not  an  additional  stipulation  that  the  assured  has  statea  all  facts 
known  to  him  material  to  the  risk,  though  not  called  for  in  the  interrog- 
atories; but  it  qualifies  the  preceding  clause,  changing  it  from  an  abso- 
lute covenant  that  all  the  answers  are  true,  to  a  covenant  that  they  are 
true  **  so  far  as  known/*  etc 

(8)  That  in  an  action  upon  the  policy,  therefore,  it  cannot  be  hdd  void 
merely  because  the  appbcation  contains  some  false  statements  of  fact, 
but  it  must  be  shown  that  these  were  known  by  the  assured  to  be  false, 
and  were  material  to  the  risk.  And  as  to  a  promiaaorv  or  continuing 
undertaking,  true  when  made  but  afterwards  departea  from,  it  must 
appear  that  the  change  increased  the  risk,  and  was  thus  materiaL  Ibid, 

5.  To  the  Question,  what  material  was  used  in  lubricating  the  machinery,  the 

assured  answered,  **  Lard  and  sperm  oil;**  and  to  the  questions,  whether 
the  machinery  was  regularly  oiled,  and,  if  so,  by  whom  and  how  ofben, 
the  answer  was:  **  Yes,  by  engineer  and  miller,  as  often  as  necessary.** 
The  proof  was,  that,  during  the  whole  life  of  the  polk^,  an  oil  known  as 
*'  Fine  Engine  Oil  **  was  constantly  used  in  the  mill  for  lubricating  pur- 
poses, and  that  the  machinery  was  not  usually  oiled  1^  the  engineer  or 
miller,  but  by  another  person  specially  employed  by  plaintiffs  for  tiiat 
purpose.  Held,  that  the  insurer  could  not  escape  liabilit}[  on  these  facts, 
without  proof  tnat  the  use  of  said  **  Fine  Engme  Oil,**  instead  of  lard 
and  sperm  oil,  was  known  to  the  assured,  or  that  the  risk  waa  increased 
hj  the  ^t  that  some  person  other  than  the  miller  or  engineer  usuallv 
oiled  the  machineiy.  /M. 

6.  After  a  policy  of  insurance  against  fire  had  expired,  the  assured  spoke  with 

the  agent  of  the  insurer,  stated  that  he  was  going  away,  to  oe  gone  a 
week  or  ten  days,  and  wanted  to  renew  the  insurance  before  he  left;  to 
which  the  agent  answered,  '*A11  right**  The  assured  then  asked, 
*•  Won*t  you  do  it  for  two  per  cent?**  being  a  reduction  on  the  rate  pre- 
viously charged;  and  the  agent  said  he  would.  The  assured  asked, 
whether  thero  was  anythmg  else  the  agent  wanted  him  to  do;  and  the 
latter  answered,  **No,  nothing  else;  I  have  the  description  in  the  office, 
and  will  attend  to  it.**  The  assured  said  further  that  he  wanted  '*  to 
renew  the  old  policy,  the  same  as 't  was  before,  in  the  same  company,  to 
the  same  amount;*  and  the  agent  answered,  **  All  right**  l*he  assured 
went  away  the  same  day,  returning  in  about  ten  days;  and  the  property 
was  destroyed  by  firo  the  next  day  after  his  return.    Thero  is  no  other 
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proof  of  a  renewal  of  the  ipohey  or  the  issue  of  a  new  one;  the  new  pre- 
mium was  not  paid;  and  the  old  poliqr  contained  a  condition  that  it 
sboold  be  void  if  the  premium  remamed  unpaid,  and  thai  the  insurance 
miffht  be  renewed  provided  the  premium  therefor  should  be  paid,  etc. 
Held,  that  the  facts  stated  do  not  show  a  new  contract  of  insurance  •» 
prcBsenH,  or  a  waiver  of  the  conditions  of  the  policy.  Tavlar  v,  Phcmix 
Ins.  Co,  of  Hartford,  365 

Tatlor,  J.,  dissents. 

INSURANCE  COMPANIES. 

1.  It  is  not  the  duty  of  the  commissioner  of  insurance  to  prosecute  insurance 

companies  or  their  agents  for  penalties  incurred  by  them  under  section 
1974,  B.  S.     StaU  tx  rel.  Southmayd  v.  Spooner,  Comm'r,  etc.,        4^ 

2.  Said  section  1974  provides  that  no  corporation  doing  insurance  business 

in  this  state,  against  which  a  final  judgment  shall  have  been  recorded  in 
anv  court  of  tms  state,  shall,  after  sixty  days  from  the  rendition  of  such 
judgment,  and  whilst  the  same  remams  unpaid,  issue  any  new  policy; 
ana  ch.  171  of  1879  requires  the  commissioner  of  msurance  to  rey(Mce  the 
authority  of  any  foreign  insurance  company  to  do  business  in  this  state, 
upon  its  persistent  violation  of  any  law  regulating  such  corporations. 
lield,  that  where,  after  judgment  ajjfainst  a  foreign  insurance  company 
in  a  lower  court,  it  has  in  good  faith  taken  an  appeal  and  given  the 
required  undertaking  for  payment  of  the  judgment  if  affirmed,  it  is 
under  no  obligation  to  pajf  the  judgment  pendmg  the  appeal,  and  the 
statutes  cited  do  not  apply.  Ibid, 

Interest.    See  Bills  and  Notes,  2,  8.    Partnership,  4.    Verdict,  12. 

Interpleader.    See  DASiAOES,  4. 

Joinder  of  Parties.    See  Abatement,  etc,  8. 

JUDaMENT. 
(A.)  Bg  Confession. 

1.  In  an  action  in  a  federal  circuit  court  for  a  district  of  this  state,  on  a  judg- 

ment note,  there  was  filed  with  the  declaration,  note  and  warrant  of 
attorney  in  the  usual  form,  an  answer  signed  by  an  attorney  on  defend- 
ant's behalf,  confesfling  that  the  amount  claimed  was  due  on  the  note, 
and  releasing  all  errors;  and  there  was  annexed  to  the  papers  an  affidavit 
of  plaintiff's  attorney,  stating  that  the  sum  claimed  was  due  upon  the 
note,  and  also  stating  the  sources  of  affiant's  information  or  knowledge, 
and  the  reason  why  tiie  affidavit  was  not  made  l^  the  plaintiff  in  person. 
Heldj  a  substantial  compliance  with  sees.  13,  14,  ch.  140,  R.  S.  1858. 
JeweU  V.  Fink  et  aL,  446 

2.  Such  a  judgment  signed  only  by  the  derk,  but  purporting  l>y  the  record 

to  have  b^  rendered  in  open  court,  is  held  valid.  Ibid. 

(B.)  In  Bsplevin,    See  Chattel  Mortoaoe,  2. 

(C.)  Against  Foreign  Administrator,    See  Estates  of  Dboxdbntb. 
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(D.)  EfUrff  iff  Judgment,    See  JuDaicsNT  (A.)t  2. 

1.  Where  a  plaintiff  would  otherwise  be  entitled  to  have  judgment  entered 

by  the  clerk  for  the  amount  named  in  the  Bammons,  without  an  assess- 
mentof  damages,  under  section  27,  ch.  132,  R.  8. 1858  (Taj.  Stats.,  1501, 
§  32),  the  fact  that  there  has  been  a  demurrer  to  the  complaint,  which 
has  been  OTemiled  (without  order  either  for  judgment  or  for  leave  to 
answer  over),  will  not  affect  phuntiff*8  right  to  have  judgment  so  entered. 
Kirst  a  al.  V.  WelU,  56 

2.  In  an  equitable  action,  where  the  court,  by  its  written  conclusions  of  law 

on  file  in  the  action,  declares  which  party  is  entitled  to  judgment,  and 
what  judgment  he  is  entitled  to,  a  judgment  entered  by  the  derk  in 
accordance  with  such  decision  will  not  be  reverRed  for  want  of  a  formal 
order  directing  its  entry.  Stahl  v.  Gotzenberger,  45  Wis.,  121,  and 
Wadeuorth  v.  Willard^  32  id.,  238,  distiriguished.  Seymour  v.  Laycock 
et  aly  272 

(E.)  Vacating  J%MigmenU 

1.  On  appeal  from  an  order  densring  a  motion  to  vacate  a  judgment  on  de- 

fault, where  the  motion  was  based  entirely  upon  a  verified  answer  and 
aflidavits  to  excuse  the  default,  this  court  cannot  consider  any  alleged 
irregularities  in  the  proceedings  before  judgment  Union  Lumbering 
Co.  V,  Board  qf  Sup'rs,  etc.^  245 

2.  An  application  to  set  aside  a  judfirment,  and  for  leave  to  aosw^,  k  largely 

addressed  to  the  discretion  of  the  court;  and  unless  the  applicant  lias 
excused  his  default,  and  tendered  a  verified  answer  showing  a  good  de- 
fense on  the  merits,  this  court  will  not  reverse  an  order  denying  the 
application.  Ibid. 

(F.)  Reversal  of  Judgment, 

See  Bastardy  Act,  2.  Court  awd  Jury,  1.  Crtional  Law,  etc, 
7,  8.  Damages,  2.  Deed,  2.  Rrfbrbnce,  4.  Repusvik,  2. 
Variance.    Verdict,  12. 

1.  Although  this  court  will  not  ordinarily  reverse  the  action  of  the  court 

below  on  subjects  resting  in  its  discretion,  yet  this  rule  does  not  apply 
where  there  has  been  an  abuse  of  dipcretion,  or  that  court  has  apparentrr 
acted  under  a  mistakea  view  of  the  law.    Churchill  v.  Weleht  & 

2.  The  refusal  of  special  instructions  correct  in  principle  and  applicable  to 

the  case,  held  no  error  where  the  same  insbnctions  were  substantially 
given  in  the  general  charge.    Urbanek  v,  C,  M.  dtSL  P.  R*y  Co,,      59 

3.  While  in  actions  for  imuries  from  trains  at  railroad  crossinflB,  testimon^r 

that  the  witnesses  did  not  hear  a  signal  given  by  blowing  the  whistle,  is 
not,  as  a  rule,  so  conclusive  as  testimonv  ot  the  same  number  of  witneraes 
that  thev  did  hear  it,  ^et  this  rule  may  be  greatly  modified  in  a  given  case 
by  the  character  and  mterest  of  the  witnesses,  their  means  of  knowledge 
and  manner  of  testifying,  and  other  circumstances;  and  in  this  case 
there  is  no  such  preponderance  of  evidence  against  the  spedal  finding  of 
the  jury  on  that  question,  as  will  warrant  a  reversal  of  the  judgement. 

Ibid, 

4.  Where  the  objectionable  portion  of  a  witnesses  evidence  was  not  respon- 

sive to  any  interrogatory,  and  there  was  no  motion  to  exclude  it  from  the 
jury,  it  is  not  ground  of  xevezsal.  Ibid. 
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5.  The  rq'ectton  of  proper  eridence  is  not  ffioond  of  reYersal,  where  the 

witness  was  afterwards  permitted  to  testify  fully  apon  the  sntoect.  St, 
Maries  v,  FoUcys  etal,,  67 

6.  Defendants  motion  for  judgment  on  the  findings  having  been  granted 

against  objection,  and  plaintifirs  motion  for  a  new  trial,  based  in  part  on 
the  defects  in  the  findings,  overruled,  exceptions  to  these  ruling!  bring 
the  findings  before  this  court  for  review,  on  appeal;  and  the  judgment 
ia reversedfor  the  defects  in  such  findings.    Cdzhausen  v,  Stmon,    103 

7.  In  foreclosure  of  a  mortgage,  so  much  of  the  judgment  as  provides  for 

selling  first  that  part  of  the  premises  which  was  not  included  in  the 
mort^igor*8  homt^tead,  appearmg  to  be  for  his  benefit  only,  error  in  ad- 
mxtuug  evidence  taKen  oy  pUuntui  ex  pdrte  to  show  tuat  a  part  oi  iLe 
premises  was  homestead,  and  that  the  remainder  could  be  sold  sepa- 
rutely  without  iAjuiy,  is  not  ground  of  reversal.  Abbott  etaL  v.  John- 
son, imp.,  289 

8.  Error  in  admitting  an  instrument  in  evidence  without  proof  of  its  execu- 

tion, is  cured  by  subsequent  proof  of  such  execution,  admitted  without 
Direction.     Woodruff  et  cU.  v.  King,  261 

9.  The  instructions  given  herein,  taken  together,  containing  a  full  and  cor- 

rect expression  of  the  law  as  above  sUited,  and  any  defect  m  single  in- 
structions not  being  such  as  could  have  misled  the  jury  to  the  appellant's 
prejudice,  such  defect  \a  not  ground  of  reversal.  Ibid. 

10.  It  is  not  error  for  the  court,  upon  the  coming  in  of  the  jury  for  that  pur- 

pose, to  read  its  instructions  to  them  a  second  time,  in  order  to  satisfy  one 
or  all  of  the  jury  as  to  the  true  state  of  the  law  upon  the  issues  l>ef6re 
them.  Ibid, 

11.  In  this  case  there  was  evidence  to  support  the  verdict;  and  this  court  can- 

not hold  that  the  court  below  abused  its  discretion  in  refusing  a  new 
trial.    Kiddv,Fleek,  443 

12.  In  slander,  no  question  having  been  made  by  plaintiff  in  the  court  below 

upon  the  degree  of  evidence  necessanr  to  support  the  defendant's  justifi- 
cation, the  question  cannot  properly  be  raised  here.  Ibid, 

13.  A  judgment  will  not  be  reversed  for  an  instruction  which  was  not  erro- 

neous when  taken  in  the  sense  in  which  the  jury  must  have  understood  it. 

Ibid. 

14.  Where  plaintiff  was  not  required  by  law  to  prove  a  signature,  specific 

errors  in  the  admission  of  evidence  offered  by  him  for  that  purpose 
cannot  be  alleged  by  defendant  to  reverse  the  judgment  Smith  v, 
Ehnert,  479 

15.  Where  the  bill  of  exceptions  does  not  contain  all  the  evidence,  the  judg- 

ment will  not  be  reversed  upon  an  objection  first  taken  here,  which  migbt 
have  been  shown  by  such  bill  to  be  groundless,  if  it  had  been  taken  in 
the  court  below.    Barkow  v,  Sanger  et  at,,  500 

16.  A  motion  for  a  new  trial  of  an  action,  made  at  the  term  of  trial,  based  in 

whole  or  in  part  upon  alleged  errors  in  specified  instructions,  brings  up 
such  instmctions  for  review,  upon  appeal  from  a  jodgnient  rendered 
upon  the  verdict  after  a  new  tnal  had  been  denied.  Ibid, 
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17.  Bat  where  exceptions  are  not  taken  ai  the  trials  the  jad^ent  will  not  be 
reversed  for  instmctions  techm<aUly  erroneous,  unless  it  clearly  f^peus 
from  the  whole  record  that  appellant  was  prgndioed  by  ihem,        Jhid. 


JURISDICTION. 

Bee  Abatbhbnt,  etc,  1,  2.    Appeal  (B.),  1-9.    Appeal  (C),  2.    Cob- 
PORATIONB  (A.),  2.    CniinNAL  Law,  etc,  3.    Execution.    InDiANa. 

SUPPLKMENTABY  PbOCEEDINOS,  1,  2. 

1.  Where  the  defendant  in  a  dvil  action  has  been  induced  by  plaintifiTs  fraud- 

ulent representations  to  come  within  the  jurisdiction  of  the  court,  the 
summons  then  served  upon  him  will  be  set  aside,  althouj^h  the  design  of 
the  representations  was  to  obtain  his  arrest  upon  a  crimmal  charge,  and 
the  institution  of  the  civil  action  was  an  afterthought  Totcnsend  v. 
Smith,  G2S 

2.  Jt  ssems  that  in  such  a  case  the  action  shonld  be  dismissed  even  after  de- 

fendant has  made  a  voluntary  ^neral  appearance  therein;  but  whether 
there  was  such  an  appearance  in  this  case,  is  not  determined.  Ibid, 

JuencES*  Courts.    See  Appeal  (C). 

IiACHfiB.    See  Appeal  (B.),  10. 

Landlord  Ain>  Tenant.    See  Contracts,  8, 7.    Equrrr,  6, 7.    Fraud. 

LIBEL. 

1.  P.,  a  citizen  of  Milwaukee,  agreed  with  a  creditor  in  another  city  that  tiie 

latter  should  draw  on  ftiim  for  the  amount  due,  through  a  Milwaukee 
bank.  The  draft  waa  sent  to  such  bank,  and,  without  having  presented 
it  to  the  drawee,  the  cashier  of  the  bank  sent  it  back  to  the  drainer  with  . 
Uiese  written  words:  '*We  return  unpaid  draft  [describing  itj.  He 
[the  drawee]  pays  no  attention  to  notices.**  In  an  action  by  i:*.  against 
the  cashier  for  hbel,  Held^ 

(1)  That  these  words  (notwithstanding  innuendoes  in  the  complaint  to 
enlarge  their  meaning)  must  be  construed  to  mean  merely  that  plftiVtiff 
paid  no  attention  to  notices  given  him  in  regard  to  that  draft. 

(2)  That,  as  plaintiff  was  only  bound  to  accept  and  pa^  the  draft  on 
preeentationj  the  words  do  not  impute  to  him  any  want  of  mtegrity,  and 
are  not  actionable  per  ee.    PUOto  «.  Qeilfuee,  491 

2.  A  publication  which  charges  that  a  person,  while  formeiiy  holding  the 

officer  of  sealer  of  weights  and  measures  and  inspector  of  scales  for  a 
certain  city,  **  tampered  with  **  or  **  doctored  **  such  weights,  measures 
and  scales,  for  the  purpose  of  increasing  the  fees  of  his  office,  is  pri$na 
fade  libelous,  as  tending  to  bring  the  accused  into  public  hatred  or 
contempt.    Eviaton  v,  Cramer  et  aU,  659 

8.  On  demurrer  to  a  complaint  in  libel  which  alleges  that  defendant  made 
such  charges  aguinst  plaintiff  *' falsely,  wickedly  and  maliciously,**  the 
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qaestkm  whether  the  imbliotttioQ  was  privileged  does  noi  arue;  as 
privilege  does  not  extend  to  &lse  charges  made  with  improper  motives 
or  express  malice.  Ihid, 

LIEN. 
On  Timber,  etc. 

1.  Ch.  154  of  1862  (Tay.  Stats.,  1768,  §25)  in  terms  gives  alien  on  'Mogs 

and  timber, "  for  labor  performed  thereonf  whether  done  for  the  owner  or 
his  representatiye,  or  for  a  stranger;  but  it  gives  no  lien  upon  lumber  iov 
such  labor;  and  such  a  lien  can  only  be  enforced  under  the  ceneral  stat- 
ute concerning  the  liens  of  mechanics  and  others  (B.  S.  l558,  ch.  153, 
sec.  12),  whiph  ^plies  onlj  to  labor  performed  for  or  on  account  of  the 
owner  or  his  agentor  assignee,  or  a  subcontractor.  Babka  v.  Eldred 
eioL,  189 

2.  Laths  are  lumber,  and  are  noi  timber  within  the  meaning  of  the  act 

of  1862.  Ibid. 

3.  In  this  action  for  a  lien  for  work  performed  in  a  county  to  which  the  act 

of  1B62  applies,  the  court  found  that  plaintifiT  worked  for  the  defend- 
ant W.  **  in  sawing  slabs  out  of  logs  for  lath;**  that  a  certain  sum  was 
due  him  for  such  work;  and  that  **  the  logs  and  lath  upon  which  said 
labor  was  performed,  were  then  and  are  the  property  of  defendants  £.'* 
Held,  that  these  findings  do  not  show  plaintitt  entitled  to  a  hen  upon 
the  latht  as  against  the  defendants  £.  Ibid. 

[4.  The  constitutionality  of  the  act  of  1862,  or  of  the  provisions  thereof 
riving  justices  of  the  peace  jurisdiction  of  actions  to  enforce  the  liens 
)  provided  for,  not  here  considered.]  Ibid. 


LIMITATION  OP  ACTIONS. 

See  Pbescription.    Taxation,  etc,  4. 

The  statute  limiting  the  time  for  bringing  an  action  to  recover  dama^ifes  for  an 
iigury  to  property  (R.  S.,  sec  4222),  runs  against  a  right  of  action  in  the 
state  m  the^same  manner  as  against  a  right  of  action  in  a  private  per- 
son (sec.  4229);  and  one  who  purchases  lands  of  the  state,  while  he  takes 
therewith  (under  cb.  520  of  1865)  whatever  rights  of  action  the  state  may 
have  for  past  trespasses  upon  such  lands,  cannot  recover  for  a  trespass 
upon  which  the  period  of  lunitation  had  run  while  title  was  in  the  state. 
Coleman  v  Peshtigo  Co.,  180 

MANDAMUS. 

See  CoRPORATioiro  (A.),  7. 

A  petition  for  a  mandamus  to  compel  a  circuit  judge  to  makn  a  further 
return  on  appeal,  alleged  that  the  petitioner  took  oral  exceptions,  on  the 
tiial,  to  the  milure  of  the  court  to  give  certain  instructions  prayed  by 
him.  The  judoe^s  return  to  the  alternative  mandamun  states  that  he 
rgected  the  instructions,  substituting  his  own  general  charge,  '*  to  which 
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action  of  the  ooort  no  eiception  wai  taken,'*  and  farther,  that  the  bill  of 
exceptions  signed  **  folly  and  faarlv  statss  all  the  facts  attending  the 
trial,  to  the  best  of  his  knowledge,  belief  and  remembrance.**  Held,  not 
ewwive^  but  a  satisfactory  retam,  and  conclusive  upon  this  court  State 
ex  rel.  N.  W,  U.  R'y  Co.  r.  SmaU,  CircuU  Judge,  436 


MARRIED  WOMAN. 

A  married  woman,  haying  at  the  time  no  separate  estate,  purchased  a  bam 
of  a  stranger  entirely  on  credit,  giving  her  notes  for  tiie  price,  secured  by 
mortgage  of  the  property.  Her  husbuid  lives  with  her  on  the  farm,  and 
controls  the  farm  labor,  carrying  on  the  business  in  her  name  and  as  her 
agent,  without  any  agreement  as  to  his  compensation  for  such  services,  and 
mm  the  proceeds  of  the  crops  raised  on  the  farm  she  has  paid  one  year's 
interest  on  the  purchase  money,  and  a  certain  amount  ot  the  prindpaL 
The  purchase  by  her  having  been  made  in  good  faith,  and  not  as  a  means 
of  fraudulenUy  placmg  the  husband's  property  beyond  the  reach  of  his 
creditors:  Held,  that  under  the  statutes  of  this  state  (ch.  44,  Laws  of 
1850,  and  ch.  155,  Laws  of  1872;  R.  S.  1878,  sees.  2342-3),  crops  raised 
upon  said  farm  by  their  joint  labor  and  management,  belong  to  the  wife, 
and  are  not  subject  to  sale  for  the  husband*s  debts.  Feller  v,  Alden,  2^3 
Wis.,  301,  followed,  and  Lyon  v.  Railway  Co.,  42  id.,  548,  distinguished. 
DayUm  v  WaUh,  113 

Master  and  Servant.    See  Railroads,  1.    Shifpiho. 

Mercantile  Aqency.    See  Contracts,  8. 

Mill  Dams.    See  Prescription,  2. 

Misrepresentation.    See  Verdict,  4. 

"  Monet."    See  Bilijb  and  Notes,  6. 


MORTGAGE. 

See  BiLUB  and  Notes,  4.    Deed,  1,  2.    Foreclosure  of  MoRTaAOB. 

Where  the  advances  to  securo  which  a  note  and  mortgage  were  trans- 
ferred as  collaterals  have  been  paid,  a  subsequent  sattsfoction  of  the 
mortgage  upon  the  record,  by  the  mortgagee,  is  valid,  although  the 
mortgagor,  when  he  paid  the  note  and  procured  the  satisfaction  to  be 
enterod,  knew  that  the  instruments  had  been  so  transferred.  Seymour 
V,  Laycoek  ei  aL,  272 

Motion. 
See  Appeal  (6.)*  8,  4,  10.    Change  of  Yrnub,  1.    FoREOLoeuRE  of 
Mortgage,  8.    Judgment  (F.),  4,  6, 16, 17.    Practice,  3.    Supple- 

MENTART  PROCEEDINGS,  7. 

Municipal  Court.    See  Crikinal  Law,  etc,  16. 
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NAVIGABLB  RIVER. 

1.  A  liparian  owner  on  navigable  water,  in  this  state  (whether  or  not  the 

owner  of  the  soil  under  the  water),  mav  constmct  in  front  of  hit  land,  in 
shoal  water,  proper  wharves,  piers  ana  booms,  in  aid  of  naviffation,  at 
his  peril  of  obstnictinff  it,  fax  enoofffa  to  reach  actoally  nayigable  water; 
bat  this  right  is  subordinate  to  the  public  use  of  tiie  water,  and  may  be 
regulated  or  prohibited  by  law.    Cohn  v,  Wausau  Boom  Co,,  814 

2.  Ch.  45,  P.  ft  L.  Laws  of  1871,  amended  by  ch.  256  of  1873,  grants  to 

defendant  the  ezdusive  right  of  constructing  booms  for  holding^storing 
and  asiorting  logs,  etc.,  for  a  certain  distance  up  and  down  the  Wiscon- 
sin river:  b^  ^niile  it  authorizes  defendant*s  works  in  aid  of  the  boom 
to  extend,  in  the  water,  up  and  down  the  river,  fronting  its  own  lands 
and  those  oi  other  riparian  owners,  excluding  all  other  booms,  within 
the  limits  Q>eeified,  it  aoes  not  attempt  to  authorize  the  use  by  defendant 
of  any  pari  of  the  bank  of  the  river  owned  by  others;  and  this  could  not 
be  done  for  a  private  use,  nor  for  a  public  use  without  just  compensation. 

Ibid. 
8.  Hie  chief  navigable  value  of  the  Wisconsin  river  bejng  for  the  floatbg  of 
logs  to  market,  booms  like  that  authorized  by  the  statute  being  neces- 
sary for  that  use,  and  the  statute  ffiving  an  equal  right  in  the  use  of  de- 
fendfuit's  works  to  all  the  world,  defendant  is  held  u>  be  a  quasi  public 
corporation,  and  its  franchises  to  be  granted  for  a  public  use;  and  the 
nronibioon  of  other  riparian  owners  on  the  same  river,  within  the  speci- 
ned  limits,  from  constructing  booms  therein  (a  prohibition  implied  from 
the  exclusive  grant  to  defendant)  is  a  valid  exercise  of  the  paramount 
public  right.  Ibid. 

4.  If  defendant's  works  have  been  so  constructed  as  to  impede  the  ^reneral 
navigation  of  the  river,  in  violation  of  its  franchise,  a  suit  in  eqmty  1^  a 
private  person  (for  an  iigunction,  etc.)  is  not  the  proper  remedy;  and  if 
defendant  has  so  used  its  works  in  handling  rans  or  logs  as  to  give  a 
private  light  of  action,  the  action  mutfi  be  at  Taw,  for  danuiges.       Ibid, 


NEGLIGENCE. 
See  Railroadb.    Shipping. 

1.  M.,  a  younff  and  vigorous  man,  whose  sisht  and  hearing  were  sound^nd  un- 
impaired beinjgr  at  a  point  about  2^  feet  west  of  a  railroad,  in  a  vil- 
lage, and  havmg  his  horses  hitched  on  the  same  street  about  225  feet 
east  of  the  railroad,  heard  the  long  whistle  oi  an  approaching  locomo- 
tive engine,  and  immediately  commenced  running  down  the  street  towards 
his  horses.  At  that  time  the  train  was  about  a  half  a  mile  distant  from 
the  s^ieet  crossing,  and  it  whistled  affain  when  about  a  quarter  of  a  mile 
distant;  it  was  hidden  from  M.*s  sight  until  he  was  within  about  twenty 
feet  of  the  track,  when  he  might  have  seen  it  by  looking  in  that  direc- 
tion; and,  being  a  li^rht  speciaftrain,  it  was  running  about  forfy  miles  per 
hour,  and  witl^t  rmffing  the  bell  on  its  approach.  The  passenger  trains 
of  the  company  usual^  run  at  the  rate  of  twenty  miles,  and  its  freight 
trains  at  the  rate  of  twelve  miles  per  hour;  and  a  freifffat  traJn  was  due 
near  that  time.  M.  did  not  cease  running,  or  diminish  his  speed,  until 
he  was  in  the  act  of  stepping  on  the  first  rad  of  the  main  track,  when  he 
waf  struck  by  the  train  and  killed  —  the  whistle  for  the  brakes  being 

VoL.XLVIL-47 
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soanded  at  the  same  moment.  The  jmy,  bj  special  verdict,  fcmnd  that 
M.,  after  hearinfir  the  whistle  and  the  noise  of  the  train,  and  seeing  it, 
attempted  to  cross  the  track  in  front  ot  the  locomotiye;  that  if  he  had 
stoppwl  jost  before  ffoin^^  upon  the  land  indnded  within  defendant's 
right  of  way,  and  looked  m  toe  proper  direction,  he  coold  have  seen  the 
train;  and  that  he  was  not  guilty  oi  any  want  of  ordinary  care  in  ran- 
ning  upon  the  track  as  he  did.  Held,  that,  in  view  of  the  evidence, 
these  nndings  are  inconsistent,  and  it  was  error  to  refuse  a  new  trial. 
Kearney,  Adm'r,  v,  C„  M.  <0  St,  P,  R'y  Co,,  144 

Tatlob,  J.,  dissented. 

2.  Contributory  negligence  of  the  driver  of  a  private  conveyance  in  which  a 

person  is  volunUrily  riding  at  the  time  of  receiving  an  ii\jury  from 
a  defective  highway,  is  imputable  to  the  person  so  injured,  to  prevent  a 
recovery.    Otie  v.  Town  of  JanesviHe,  432 

3.  In  an  action  for  injuries  caused  by  negligence,  the  court,  after  charging 

that  '*  slight  negligence  "  (which  means  in  the  law  a  want  of  extraor- 
dinarv  care)  would  not  prevent  a  recovery,  but  that  a  *' want  of  ordinary 
care  would  do  so,  if  it  **  contributed  in  any  material  degree  to  produce 
the  injury,**  refused  to  charge  that  a  ^^  slight  want  of  ordinary  care,** 
in  consequence  of  which  the  injury  occurred,  would  have  that  effect 
Held,  misleading  and  therefore  error.  Ibid. 

4.  In  an  action  for  injuries  from  negligence,  the  jury,  by  special  verdict, 

found  tiiat  negliffence  of  the  person  injured  contributed  materially  to 
the  injury,  and  also  found  sp^ially  that,  **in  the  exercise  of  ordinary 
care  and  prudence,**  he  might  have  done  a  certain  act,  which,  if  done, 
would  or  might  have  saved  him  from  tiie  injury;  and  there  was  neither 
finding  nor  proof  of  any  other  facts  tending  to  show  contributory  negli- 
gence. The  special  ^t  so  found  not  being  such  that  it  can  be  said,  as 
matter  ^  law,  to  establish  contributory  negligence:  Held,  that  the 
court  below  should  have  granted  a  new  trial  on  plaintiff's  motion,  in- 
stead of  rendering  judgment  for  the  defendant  on  such  verdict  CottrUl, 
AdmW,  V.  C,  M,  d  St.  P.  R'y  Co,,  634 


NEW  TRIAL, 

See  JtJDOMBNT  (F.),  6,  16,  17.     Negliobncb,  1,  4.    Pbacticb,  3,    Re- 
plevin, 2. 

When  a  motion  for  a  new  trial  has  been  granted,  the  moving  party  may 
waive  his  right  under  the  order,  without  prejudice  to  his  right  to  appeal 
from  the  judgment  afterwards  entered.    GtOwillig  v.  Stumes,  4^ 

Notice. 

1.  0/  Appeal.    See  Appeal  (B.),  1-5. 

2.  Qf  Commencement  of  Proceeding.    See  Supplexehtabt  Proceed- 

IN  OS,  4-6. 
8.  0/  Foreclosure  Sale.    See  Foreclosure  of  IfoRTOAOB,  2-€L 

Notation  of  Ck>NTRACT.    See  Contracts,  1. 

NuiBANOE.    See  Nayioabls  River. 
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Oath.    See  Rxtsbencb,  4^ 

Officvb.    See  Clerk  of  Court.    Criminal  Law,  etc.,  9, 10.    Drainaqb 
Fumx    Inburahcb  Cohpakibs. 

Ordbrs.    See  Appbal  (B,\  1,  2,  10.    Coahob  of  Ybhub,  1.    Clbbk  of 
Court.    Forbclosurb  of  Mortqaqb,  8.    Practiob,  S. 

Ordkr,  Rbyersal  of.    See  Forbclosurb  of  Mortgaob,  7.    Judombrt 

(E.).     SUFFLBMBKTARY  PrOCBBDINOS,  7. 

Partibb.    See  Abatbmbht,  etc    Damagbs,  8.    EqiTrrr,  7. 


PARTNERSHIP. 
See  Appbal  (B.)',  6. 

1.  In  an  action  for  disaolntion  of  a  firm  consisting  of  foar  memberi,  it  was 

error  to  determine  the  rigfati  and  liabilities,  as  between  themselves, 
of  two  members  of  the  firm,  growing  oat  of  their  relations  as  partners 
in  another  firm^  consisting  of  those  two  only.  Dimond  v,  Henderson, 
imp.,  172 

2.  The  maxim,  Omnia  prcssumuntur  contra  spoliaiarem,  apolied  to  a  defend- 

ant who,  being  employed  upon  a  salary  to  keep  the  books  of  the  firm  of 
which  he  was  a  member,  kept  them  in  such  a  manner  as  to  render  it  im- 
possible to  determine  correctly  the  state  of  the  aoooonts  between  the 
partners.  Ibid. 

8.  It  appearing,  in  such  a  case,  that  goods  sold  by  w^oht  or  measure  were 
taken  from  the  store  to  be  used  in  said  defendant's  family,  without  hav- 
ing been  weighed  or  measured,  and  that  the  accounts  as  shown  by  the 
IxwkB  could  therefore  not  be  rdied  upon  as  accurate  in  that  respect,  the 
referee  for  trial  did  not  err  in  resorting  to  other  sources  of  information 
in  order  to  get  at  the  real  amount  ancTvalue  of  goods  bo  used.         Ihid. 

4.  While  it  is  the  general  rule  that  one  partner  is  not  chargeable  with  inter- 

est on  moneys  of  the  firm  in  his  hands,  until  a  balance  has  been  struck 
or  an  aooountinff  had  (Marsh  v.  Eraser,  87  Wis.,  149;  Yates  v.  Shep- 
ardson,  39  id.,  173),  yet  where  one  partner  kept  the  account  books,  and 
knew,  or  ought  to  nave  known,  the  precise  amount  in  his  hands  belong- 
ing to  the  firm,  and  made  at  one  time  what  purported  to  be  a  full  state- 
ment of  the  business,  which  was  incorrect:  Heldy  that  there  was  no  error 
in  charging  him  with  interest.  Ibid. 

5.  One  partner  may  execute  a  chattel  mortgage  of  the  firm  properU  to  secure 

a  partnership  debt,  without  the  consent  of  his  copartner;  and  nis  attach- 
ing a  seal  to  the  instrument,  being  unnecessary,  will  not  affect  its  validiW. 
Woodr^f  et  al.  v.  King^  261 

6.  Where,  on  the  dissolution  of  the  firm  of  A.  k  B.,  A.  became  owner  of 

certain  chattels  formerly  belonging  to  the  firm,  a  subsequent  mortga^ 
of  such  chattels  in  the  firm  name  by  B.  would  convey  no  title,  if,  pnor 
thereto,  the  mortgagee  had  personal  notice  of  the  dissolution,  or  due 
pMie  notice  thereof  had  been  given.  Ibid. 
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7.  A  chattel  moctsage  in  the  ntoal  form  from  A.  to  B.  v  not  evidence  tend- 

ing to  ahoir  uie  existence  of  a  partnership  between  them  at  its  date. 
Be^jofnm  v.  Covertf  imp,,  875 

8.  In  an  action  to  chaive  two  persons  as  partners,  if  plaintiff  shows  that  a 

partnership  existed  between  them  at  a  certain  time,  and  was  known  to 
the  pnblic  at  the  place  of  business  of  the  firm,  and  that  no  notice  of  dis- 
solution was  erer  ^ven,  he  may  farther  show  that  at  the  time  of  the 
transaction  in  question  such  parbiership,  to  plaintiff's  knowledge,  was 
generally  reputed  to  continue,  and  that  the  debt  was  contracted  in  Uie 
firm  name,  and  upon  the  credit  of  the  firm,  though  after  a  dissolution 
in  fact;  it  being  then  for  the  Jury  to  determine  whether  the  retiring 
partner  had  so  acted  after  the  dissolution  as  to  hold  himself  out  as  still 
a  partner,  and  had  thus  rendered  himself  liable.  So  held  where  the 
firm  name  was  the  same  as  the  indiyidual  name  of  the  person  who  con- 
tinued the  business,  and  where  the  plaintiff  had  never  done  business  with 
the  firm  during  its  actual  existence.  Ibid, 

9.  The  taking,  not  as  pajment,  of  the  individual  note  of  one  partner  for 

money  loaned,  though  it  may  be  evidence  that  the  loan  was  not  made 
to  the  firm,  is  not  eondnsiTe  of  that  fact    Ha^inger  v,  Welle,  628 

10.  Where  such  individual  note  of  one  partner  is  taken  for  a  loan  made  at  the 

time  to  the  firm,  the  preeumption  is  that  it  was  not  taken  as  payment 
A  remark  in  Ford  v,  Mitchelt,  15  Wis.»  dOi,  doubted,  but  distinguished. 

Ilfid, 

11.  The  oomplamt  avers,  in  substance,  that,  on  etc.,  S^  as  partner  m  the  then 

existing  firm  of  W.  &  8.,  borrowed  from  plaintiff,  for  and  on  account  ol 
and  for  the  use  of  said  firm,  a  certain  sum,  which  loan  was  evidenced  by 
a  note  for  the  amount,  signed  by  S.,  dated  on  the  same  day;  and  that 
the  money  so  loaned  was  expended  for  the  use  of  the  firm*  Held,  that 
under  these  ayerments,  plaintiff  may  show  that  the  money  was  loaned 
by  him  to  and  upon  the  credit  of  the  firm;  there  is  no  adminion  that  the 
note  was  taken  m  payment;  and  tiie  oompLunt  is  good  on  demurrer. 

Ibid, 

Paupebs.    See  Couimss,  1-3. 
Perjubt.    See  Chanob  of  YBRtTB*  2, 8. 

PLEADING. 

See  ABATBifBirr,  etc.,  3.    Cities,  3(1).    EQurnr,7.    Fobbclosubx  of  Tax 
Cebtificatb.    Pabtstkbsbip,  11.    Practicb,  1,  2. 

1.  In  an  action  against  a  single  defendant,  hv  the  grantee  in  a  tax  deed  of  a 
single  tract  of  land,  bas^  upon  a  tax  sale  in  1868,  a  tabular  statement 
annexed  to  and  made  a  part  of  the  complaint  sets  out  the  dates  of  the 
sales  of  said  tract  for  taxes  in  1871  and  several  fdbwinflr  years,  with  the 
amount  for  which  it  was  sold  in  each  of  said  yeaci,  the  dates  of  redemp- 
tion, and  the  name  of  the  owner  at  the  time  of  each  of  said  sales;  but 
does  not  show  any  fact  in  regard  to  the  sale  of  1869.  The  complaint 
ayers  that  said  tabular  statement  shows  **  the  names  of  the  focmer  own- 
ers of  each  separate  trad  or  paroel  of  land,  at  the  time  of  the  sale  of  the 
lands  aforesaid  for  said  dehnqnent  taxes,  and  the  name  of  eadi  and 
erery  person  claiming  under  such  former  owners,  so  &r  as  the  plaintiff 
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can  afloertam  the  same; "  and  that  "  all  the  defendanti  herein  whose 
names  appear  against  each  separate  tract  or  parcel  of  land  have  or 
daim  scmie  interest  in  soch  separate  tract  of  land,  and  that  the  said  de- 
fendants are  the  onlypersons  who  daim  any  interest  in  said  land  adverse 
to  that  of  the  plaint^.**  HM^  that  this  is  not  equivalent  to  an  averment 
that  when' the  action  was  oommenoed  defendant  had  or  claimed  an  inters 
est  in  the  land,  under  the  owner  at  the  time  of  the  tax  sale ;  and^thut,  in 
the  absence  of  snch  an  averment,  the  comolaint  does  not  state  a  cauae 
of  action  against  the  de£endant,ander  ch.  22  of  1859.  CotMioch  v,  Lud- 
ington^  229 

2.  In  an  action  against  a  ooonty  board  of  sapervisors  to  avoid  taxes  as  illegal, 
defendants  cannot  dei^  on  information  and  belief  averments  of  facts  ap- 
pearing from  the  pnbhc  records  of  the  coonty  and  its  towns :  as,  that  the 
town  assessors  neglected  to  take,  subscribe  and  annex  to  the  assessment 
rolls,  the  prescribed  oath;  that  the  members  of  the  board  of  equaliza- 
tion were  not  sWom  before  entering  upon  their  duties,  and  did  not  make 
the  affidavit  required  by  law  after  performing  their  duties:  that  the  cer- 
tificates and  statements  required  linr  statute  were  not  made  by  the  town 
deiic  and  secretary  of  the  board  of  education  (where  the  town  system  of 
school  government  had  been  adopted);  and  that  the  delinquent  roils  of 
the  towns  were  not  properly  authenticated.  Union  Lumbering  Co,  v. 
Board  of  Supervisors^  etc,,  245 

8.  In  an  action  by  one  town  against  another  in  the  same  county,  to  recover 
drainage  moneys  oi  the  plaintiff  town  wrongfully  received  by  defendant 
and  appropriated  to  its  own  use,  averments  that  all  the  swamp  lands 
upon  the  sale  of  which  said  funds  were  received,  were,  at  the  time  of 
such  sale,  situated  in  the  plaintiff  town,  and  none  of  them  within  the 
limits  of  the  defendant  town,  followed  by  a  general  averment  that  the 
money  belonged  to  the  plaintiff,  construed  to  mean  that  said  lands  were 
within  the  limits  of  the  plaintiff  town  as  those  limits  existed  at  tfte  com- 
mencement  of  the  action;  where  it  appeared  that  when  the  lands  were 
sold,  the  plaintiff  town  included  the  whole  area  of  the  county.  Town  of 
La  Points  v.  Toum  of  Ashland,  251 

4.  The  want  of  any  averment  in  the  complaint  that  the  county  derk  made  a 

distaribution  of  the  drainage  moneys  in  the  hands  of  the  county  treasurer, 
amongst  the  several  towns  of  the  county,  as  required  by  statute,  held, 
on  demurrer,  to  be  cured  by  an  averment  that  the  county  treasurer 
duly  passed  said  moneys  to  the  credit  of  the  plaintiff  town,  and  paid 
them  to  its  treasurer.  ibid. 

5.  A  demurrer  to  the  relator*^  answer  to  the  return  to  an  alternative  man- 

damus, treated  as  a  demurrer  to  the  relation.  State  ex  rel.  Cnppel  v. 
Mil.  Chamber  of  Commerce,  670 


Pija)os.    See  Mortgaob. 


PRACTICE. 


See  Abatbicknt,  etc  Action  (6.).  Appeal.  Chanob  of  Yekub.  Coflrs. 
CouBT  AND  Jury.  Criminal  Law,  etc.  Damages,  1-4.  EquiTT, 
7.    EviDBNCB,  10-12, 17, 18.    Execution.    Forbclosurb  of  Mort- 

OAOB.     FoRECLOeURB  OF  TaX  CERTIFICATE.    GARNISHMENT.    JUDG- 
MENT.     Jurisdiction.     New  Trial.     Pleading.     Refebenob. 

SUPPLEMENTART  PROCEEDINGS.      VARIANCE.     YeRDICT. 
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1.  In  an  action  bj  nonrerident  plainii£Ei  on  book  aoooont  for  goods  sold  and 

delivered,  a  yerification  by  the  attorney  on  his  belief  states  that  **  soch 
belief  is  founded  apon  the  admissions  A  the  defendant  that  said  hill  is 
correct,  and  said  amonnt  doe  thereon,  and  apon  communication  had 
from  plainti£&  in  relati<m  thereto."  Held,  that  the  words  '*  said  bill  *' 
(no  **Dill**  being  mentioned  in  the  complaint)  must  be  understood  of 
said  account,  and  that  the  statement  of  the  grounds  of  belief  is  sufficient. 
Kirst  H  aU  r.  WelU,  56 

2.  On  appeal  to  the  circuit  court  from  the  decbion  of  a  county  board  of  su- 
pervisors rejecting  plaintiff 's  claim  for  moneys  paid  for  ille^l  taxes. 


where  there  were  no  formal  pleadings,  the  judgment  for  plaintiff  ' 
based  upon  defendant's  stipmaUon^  admitting  ul  the  facts  necessary  to 
establish  the  claim,  and  a  referee  s  eomputaiion  of  the  amount  paid, 
with  interest.  Htld,  that  the  record  shows  a  trial  of  the  issues,  and  not 
a  mere  judgment  in  de&ult  of  an  answer.  WebsUr  r.  Board  of  Sup'n^ 
etc.,  22^ 

8.  After  denial  of  a  motion  for  a  new  trial,  without  leave,  granted  ai  the 
same  timet  to  renew  the  motion,  a  second  motion  for  the  same  relief, 
made  on  evibstantiaUjf  the  same  grounds^  without  disclosure  of  an^r  new 
facts,  cannot  properly  be  granted;  the  question  being  rss  adjudicata. 
Rogers  «.  Hosnig,  46  Wis.,  861.  Ilnd, 

4.  A  compliance  with  the  terms  upon  which  a  continuance  is  granted,  and 
an  acceptance  of  the  benefit  of  the  continuance,  are  a  waiver  of  any  ob- 
jection to  such  terms.    AhboU  el  al.  v.  Johnson^  imp,f  239 


PRESCRIPTION. 

1.  In  this  state  ^inMmpf ton  and  limitation  are  substantially  alike  in  their 

legal  effects,  both  conferring  title;  and  the  period  of  prescription  follows 
that  of  limitation  fixed  by  statute.    Scheuber  v.  Held  et  al.,  340 

2.  A  prescriptive  rig;ht  to  flow  lands  by  a  mill-dam  mav  be  acquired  by 

twenty  vears*  uninterrupted  user;  and  under  sec.  26,  ch.  188,  R.  S»  1858, 
where  the  twenty  years  had  expired  bef(»re  the  passage  of  ch.  105  of 
1877,  it  conferred  such  prescriptive  rig^t  even  as  against  the  slate.    Ihid, 

Pbbsuhption. 
See  Appeal  (B.),  6.    Bills  aiid  Notbs,  5  (1).    Cobtb,  4,  6.    CBninrAL 
Law,  eta,  8.    Deed,  5.    Fobeclosubb  of  MoBTaAGE,  8.    Pabtvxb- 
8HIP,  2, 10.    Verdict,  12. 

Prii7tsd  Bbief  akd  Case.    See  Appeal  (A.),  2. 

Probate  Goubt.    See  Appeal  (B.). 

Pbomissobt  Notes.    See  Bilu  aitd  Notes. 

QuoBUH.    See  Coukties,  7. 
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RAILROADS. 

See  JUDOHENT  (F.),  8.     KsOLiaEKCB,  1. 

1.  Ch.  173  of  1875  (which  makes  each  railioad  company  of  this  state  liable 

for  damages  sustained  by  any  agent  or  employee  thereof,  while  in  the 
line  of  his  duty  as  such,  caused  by  the  negligence  of  any  other  agent  or 
employee  of  such  companjr  in  respect  to  his  duty  as  such,  where  ttie  n^- 
ligence  of  the  person  so  imured  does  not  materially  contribute  to  <he 
result),  is  Talid,  although  it  does  not  impose  a  similar  liability  upon  other 
corporations  or  persons.   Ditbemer  v.  d,  M,  at  St,  P.  i^y  Co.,  138 

2.  Plaintiff  was  employed  as  a  section  hand  to  work  about  defendant's  depot 

yard  in  a  city,  and!,  while  he  was  engaged,  under  direction  of  defendant's 
foreman,  in  driving  a  spike  to  hold  a  rail  on  one  of  the  tracks  in  the 
yard,  an  engine  mid  in  the  yard  to  make  up  trains,  backed  cars  ^ong 
the  track  on  which  he  was  at  work  with  his  back  toward  the  train,  and 
struck  and  injured  him.  The  special  verdict  was,  that  plaintiff  knew, 
when  driving  the  spike,  that  the  switch-engine  was  switching  cars  and 
making  up  trains  in  the  yard,  and  was  liable  to  be  run  on  any  tnurk.  but 
did  not  know  that  the  cars  were  being  put  on  the  track  upon  which  he 
was  at  work;  that  it  was  the  custom  for  the  engineer  to  ring  the  bell  on 
the  switch-engine  when  it  was  in  motion;  thai  the  bell  was  rung,  and 
heard  by  the  plaintiff  ^ve  minutes  before  he  vras  injured,  as  the  engine 
passed  alonff  a  side  track  to  his  rear,  but  was  not  rung  after  the  engine 
commenced  oacking  toward  him;  that  he  had  no  reason  to  assume  that 
it  would  not  be  run  on  the  track  where  he  was  at  work;  that  it  was 
necessaiy  for  plaintiff,  when  driving  the  spike,  to  stand  with  his  back  to 
the  approaching  train;  that,  when  taking  that  position,  he  did  not  look 
or  listen  for  the  train;  and  that  if  he  had  done  so,  he  might  have  avoided 
the  injury.  The  jury  further  found  that  the  en^eer  of  the  switch- 
engine  was  ne^li^nt  in  not  ringing  the  bell  when  backing  his  train 
towards  the  plamtiff;  that  such  negligence  caused  the  iiguiy;  and  that, 
under  all  the  circumstances,  plaintiff  was  nob  guilty  of  any  want  of  ordi- 
nary care.  Held,  that  the  court  cannot  say,  as  matter  of  law,  that 
plamtiff'  was  guilty  of  negligence  in  relying  upon  the  custom  as  to  ring- 
mg  the  bell,  and  so  foiling,  under  the  circumstances,  to  look  or  listen  for 
the  cars;  and  the  question  of  oonthbutoiy  negligence  was  therefore 
properly  submitted  to  the  juiy.  Ibid, 

8.  It  was  also  for  the  jury  to  determine  whether  the  failure  of  the  engmeer 
to  ring  the  bell  wmle  backing  cars  toward  the  plaintiff,  was  negli- 
gence. IM, 

4.  It  is  the  settled  law  of  this  state,  that  while  a  slight  want  of  ordinary  care 

on  plaintiff's  part  will  defeat  such  an  action  as  this,  it  will  not  be  de- 
feated by  *'  slight  negligence  **  on  his  part;  that  phrase  properly  denot- 
ing a  want  of  extraordinary  care.  Ibid. 

5.  In  determining  whether  a  locomotive  engmeer,  ixgnred  by  a  collision  while 

running  a  train  upon  a  railway,  was  guilty  of  negligence  in  remaining 
at  his  post  and  not  jumping  off  before  the  collision,  Uie  standard  of  ordi- 
nary care  and  prudence  on  his  part  must  be  fixed  with  reference  to  the 
peculiar  responsibilitiet  of  his  employment  CaUnll,  Adm'r,  v,  C,  M. 
dt  St,  P,  Ky  Co.,  634 

6.  The  mere  facts  that  such  an  ensineer,  running  a  train  upon  a  railroad, 

after  seeing  a  signal  to  stop,  andafter  reversing  his  engine,  might,  w^th 
probable  saiety  to  himself,  have  gotten  off  from  his  locomotive  before  its 
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ooUiflioQ  with  another  train  then  aiyinoadiinff,  and  that  he  remained  at 
his  post  grasping  the  reyening  lever  and  throttle  untfl  the  odlision 
occorred*  will  not  justify  the  court  in  holding,  as  matter  dE  law,  that  he 
was  negligent  Ibid, 

Rapb.    See  Crimutal  Law,  etc,  1,  2. 

Receipt.    See  Contracts,  8. 

Receitbb.    See  Sufplehentabt  PBOcsBDnros,  4-8. 

Record.    See  Reference,  4. 

Recoupment.    See  Vendor  and  Purchaber. 

Redemption.    See  Equitt,  4. 

REFERENCE. 
See  Practice,  2. 

1.  If  it  appear  from  the  pleadings  that  the  trial  of  any  issue  of  fiict  in  a  cause 

requires  the  examination  of  a  long  account,  a  comj>ul8ory  reference  may 
be  ordered,  under  the  statute.  Monitor  Iron  }f  orks  Co,  r.  Ketchum 
etcU.,  177 

2.  The  action  was  for  work  and  materials,  and  the  bill  of  pariicularB  contained 

hundreds  of  items,  each  charged  at  a  separate  price.  The  answer  did 
not  deny  that  plaintiff  did  the  work  ana  fumiBned  the  miU:erials,  nor 
directly  controvert  the  prices  charged  therefor;  but  it  set  up  a  special  con- 
tract, by  whidi  plaintiff  was  to  furnish  defendants  with  certain  marhineiy 
at  a  stipulated  price,  and  alleged  that  such  i^ce  had  been  fully  paid,  and 
that  a  large  portion  of  the  work  and  mat^ials  charged  in  said  bill  of 
particulars  was  done  and  furnished  under  such  contract.  It  became  nee- 
essanr,  therefore,  to  examine  the  account,  item  by  item,  to  ascertain 
which  items  (if  any)  were,  and  which  were  not,  included  in  the  special 
contract    Held,  that  this  made  a  compulsoiy  reference  proper.       Ibid. 

3.  The  answer  also  contained  a  counterclaim  for  two  sums  of  money,  and  an- 

other for  ffoods,  wares,  merchandiM,  freight,  work,  labor  and  senrices. 
upon  which  issue  was  joined.  HM,  that  the  issues  on  the  counterclaim 
alone  would  probably  justify  a  compulsory  reference.  Ibid. 

4.  The  mere  fact  that  it  doe*  not  appear  from  the  record  that  the  referee  for 

trial  was  sworn,  is  not  ground  for  reTersal.  GiWank  v.  Stephenson,  31 
Wis.,  592.  Ibid. 

Reformation  of  Deed.    See  E<^uitt,  5. 

Repeal  of  Statute.    See  Foreclosure  of  Mortgage,  5. 

REPLEVIN. 
See  Chattel  Mortgage,  1,  2.    Verdict,  7. 

1.  On  trial  in  the  ciroait  court  of  an  action  of  replevin  commenced  in  justice  *s 
court,  irhete  plaintiff  had  obtained  possession  under  the  statute,  it  ap- 
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peared  that  defendant  claimed  tinder  a  chattd  mortgage;  and  the  evi- 
dence was  such  that  the  jury  might  have  found  due  on  the  mortgage 
either  918,  ot  ninety  cents,  or  nothing.  The  jury  found  that  defendant 
was  **  entitled  to  the  possession  "  of  the  property,  and  assessed  its  value 
at  990,  and  defendant's  damages  at  ninety  cents.  The  judgment  was,' 
that  defendant  recover  ninety  cents  damages,  and  the  costs,  and  that  he 
** have  and  retain  the  possession  of  said  property,"  and  that  the  officer 
return  it  to  him.  Held,  error,  in  that  the  verdict  and  judgment  should 
have  determined  the  value  of  defendant's  special  interest  in  the  property. 
Burke  v.  Birchard^  35 

2.  The  jury  having  found  that  there  is  something  due  on  the  mortgage,  and 
the  proof  bemg  that  the  sum  unpaid  must  be  at  least  ninety  centti,  the 
cause  is  remanded  with  directions  that  defendant  be  permitted,  at  his 
option,  to  take  simply  a  judgment  for  that  sum  as  damages,  with  costs; 
and  that  otherwise  there  be  a  new  trial.  Ibid. 


RES  ADJUDICATA. 
See  Practicb,  3,  t 

1.  In  an  action  against  merely  ioin/ contractors,  where  only  one  appeals  from 

a  decision  of  the  circuit  court  (as  upon  a  demurrer  to  the  complaint),  the 
determination  by  the  appellate  court  of  a  question  necessarily  involved 
in  its  judffroent  upon  such  appeal,  and  in  respect  to  which  the  rights  of 
all  the  defendants  are  the  same,  is  binding  upon  them  all  in  subsequent 
proceedings  in  the  action.    Bowen  v.  Hastings  et  aL,  232 

2.  The  decision  of  this  court  on  a  former  appeal  by  one  of  the  defendants 

herein  (Bowen  p.  Van  Nortwick,  imp.,  iJS  Wis.,  279),  as  to  the  eflPect  of  a 
certain  contract  and  assignment,  not  only  followed  as  res  acifudicata,  but 
explained  and  approved.  Ibid. 

RB8CI88ION  OF  CONTRACT.     See  EqUITT,  1. 

Revivor  op  Action.    See  Abatement,  etc,  1,  2. 
Rules  of  Supre3ce  Court.    See  Appeal  (A.),  2. 

Sale. 

1.  Cf  Chattels.    See  Dauaoes,  5,  9-11.    Yerdict. 

2.  Of  Land.    See  Vendor  and  Purchaser. 

8.  On  Foreclosure.    See  Foreclosure  of  Mortgage.     Foreclosurb 

OF  Certificate. 
4.  For  Taxes.    See  Taxation,  etc.,  4,  "Z. 

SHIPPING. 

1.  It  is  a  general  rule,  applicable  to  all  kinds  of  service,  that  a  master  who 
negligently  fails  to  furnish  his  servant  with  safe  machinery,  means  and 
appliances  for  doing  tho  work  required  to  be  done,  itf  liable  for  injuries 
to  the  semmt  caiued  by  such  xiegligenoe.  Thompson  v.  Hermann  et 
al,  602 
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2.  The  common  seaman  in  a  Tossel  at  sea  is  bomid  to  submit  to  the  judgment 

and  discretion  of  the  master,  and  obey  his  orders,  in  the  management  of 
the  vessel  and  its  repaiiSi  especiallj  in  rough  weather  and  cases  of  emer- 
gency; and  the  fact  that  the  seaman,  on  receiving  from  the  master  an 
order  otherwise  lawful,  and  beinff  imperatively  commanded  to  perform 
it  in  a  manner  or  by  means  which  he  regards  as  unnecessarily  danger- 
ous, does  not  refuse  to  so  perform  it,  or  undertake  then  and  there  to 
withdraw  from  the  service,  will  not  prevent  his  recovering  f(x  personal 
injuries  caused  by  the  master*s  fault  Ibid. 

3.  The  owners  of  a  vessel,  as  well  as  the  master,  are  liable  for  injuries  caused 

by  the  ne^hgence  or  unskilfulness  of  the  master,  provided  the  act  be 
done  withm  the  scope  of  his  authority  as  such.  Jbid. 

4.  Where  a  vessel  was  arrested  by  process  in  admiralty  issued  at  the  suit  of 

the  master  and  another  person,  and  her  voyage  and  employment  inter- 
rupted until  she  was  released  bv  her  owners:  Held,  that  this  act  of 
the  master  terminated  his  employment  as  such,  at  the  election  of  the 
owners.    Budge  r.  MoH  et  aL,  611 

5.  The  master,  having  been  made  one  of  the  libellants  of  his  own  vessel, 

and,  with  knowledge  of  the  fact,  having  done  nothing  towards  dismiss- 
ing the  suit  or  releasing  the  vessel,  cannot  be  heard  to  deny  tliat  he  was 
a  party  to  the  proceeding,  on  the  ground  that  he  professed  disapproval 
of  it  Ibid. 

SiGNATUBE,  Denial  of.    See  Eyidsncs,  10-12. 

Slander.    See  Eyidencb,  5-8. 

To  sustain  a  justification  in  slander,  it  is  not  necessary  to  saiisi^  the  jmy 
beycmd  reasonable  doubt    Kidd  v.  Fleek^  44-!$ 

*'  Slight  NEOuaENCE."    See  NBauaBNCE,  3.    Rahjioads,  4 
Special  Verdict.    See  Verdict,  1, 3,  5,  6,  8-11. 

STATUTES  CITED,  Etc. 

Session  Laws.  Session  Laws  —  (continued). 

1850.  Ch.44,    -       -       -    113,118  1867.  Ch.  100,  -       -       -  190 

1852.    "    56,  subch.  X,  sec  18,  463  1867.  P.  &  L.,  ch.  158,         671,  68i 

465,469  1868.  Ch.   89,  -       -       -  832 

1856.    "    120,  sec.  259,  28,   29  1868.  "    130,  sec.  33,  216,222,223 

1856.  P.  &  L.,  ch.  338,  sec.  3.      487  1869.  "    117,      -       -  303 

1858.  Ch.  132  -       -       -684,686  1869.  "    151,-        -       -  214 

1859.  "  22, 8Hc37,-  229,230  1869.  "  152,  sec.  93,  299,306 
1859.  "  22  *•  38,  -  248,250  1869.  "  152,  "  115,  -  304 
1859.  "  42,  "  1,-  216,219  1869.  "  152,  sec  134,  -  302 
1&59.  "  124,  "  1,  -  216,219  1869.  "  401,  sec  13,465,466,470 
1862.  "  60       -       -  56,   59  1870.  P.  &  L.,  ch.  104,      -       -    387 

1862.  "  154,-       -  -    189,190  1870.  P.  &L.,  "  401,  sees.  8,  4,  464 

1863.  "  133,  sec  7,  -  302  466 
1865.  "  520-  "  -  180,183  1871.  P.  &  L.,  ch.  54,  314,822,324 
1865.  "  537,      .       -  214  1871.  P.  &L.,  "256,      -       -    887 

1865.  "    537,  sec  11,      -  255    1872.  Ch.  152,     -       -       -^^  803 

1866.  P.&L.  ch.51,  -        193,197    1872.    *•    155,         -       -     113,119 
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STATUTES  CITED,  Etc.  —  (continued). 


Session  Lamb  —  (continaed). 

1872.  Ch.  181.      .       -         484, 486 
1873. '  ••    129.        461.  464, 469,  474 

1873.  "    169,  subch.  VUI,  sec. 

18,  250 
1873.    *<    169.8tibch.XI,8ec8.1. 

12,270 
1873.  «  256.  -  -  314,322 
1873.  "263,  ...  421 
1873.  "  299,  -  -  -  697 
1875.  "  173,  -  188,141,142 
1875.    "    223,     -  298,300,804,810 

1875,  "822,         -       -     462,474 

1876.  "    189,     -       -       -        803 

1876.  "    870,         -       -       -    536 

1877.  "     39,     .       -         671,684 
1877.    "    105,         -       -340.351 

1877.  "  143,     -       .  -     594^ 

1878.  "  834,  sec  12,     -  -    251 

1879.  "  171.     -       -  438.441 
1879.  "  256.  sees.  2^-  549.650 

Retised  Statutes  of  1849. 

Ch.   10,  sec.    110,       .       -        223 

"     15,  sees.   52,56,68,69,    -    223 

"     88.  sec.  229,       -       -28,29 

Retisbd  Statutes  of  1858. 

Ch.  13,  sec.  129,  -  216,219,223 
"  18,  "  72,  216,  219,  220.  223 
"  18,  "  91,  -  216, 222. 223 
"  19,  sees.  89,  96, 99,  -  301,  302 
"  84,  "  1. 82,  -  81, 32 
"  101,  "  20-23,  -  -  82 
"  101,  sec.  21,  -  -  80,  86 
"  101.  "  24,  -  -  84 
"  120,  "  152.  ...  87 
"  120.  "203,  -  -  28. 29 
"  122,  "  22,  -  .  40. 53 
"    125,  "       19.        -       -  58 

"  132.  "  27,  .  .  56, 58 
"  133.  "  41,  .  239. 244 
"  134.  "  5,  -  .  641, 645 
"  134,  "  8,  .  .  646 
"  137,  "  92.  -  -  -  481 
"  138,  "  26,  -  810,  a51 
"  140.  sees.  13,14,  -  -  446 
"  151,  sec  12,  -  895,896 
"  153,  "  12,  -  -  189, 19D 
Rbyised  Statutes  of  1878. 

SecUons  ^3-4,    -       -       -        2!4 

Section  255,  -  -  -  -  255 
670,  .  -  832,  834 
672,   -       -       -    834,  836 

Sections   705,1080,1091,1110,    223 


Reydsed  Statutes  of  1878  —(con.) 


Section  1063» 

249,  251 

"      1081,    - 

-       -       -    216 

:;   im  - 

223,  225 

"       1166, 

-       -        -    832 

"       1240,       - 

812 

Sections  1308-11, 

-       -       -    803 

SecUon  1316,       • 

802 

"       1319,  . 

-       -        -    804 

"       1339,       - 

-       -        804 

Sections  1566-9, 

-       -       -    297 

Section  1974,       - 

-        438,  440 

"       2320,   - 

-       -       -    571 

"       2323.       . 

-       -        501 

Sections  2342-3, 

-       -       -    113 

Section  2500,       - 

649,  550 

"       2511,  - 

-       -       -650 

"       2610,       - 

-      40,  53,  55 

"       2669,  - 

-       -       .    517 

"       2795,       . 

-       -        236 

"       2797,  subd. 

8,      -       .    170 

Sections  2800-1,    - 

833,  339,  340 

Section  2863, 

-       -       -    134 

"      2864,       . 

178 

"       2884. 

-       -       -    236 

"       2897,  - 

-       -       -    134 

"       2918.  subd. 

7,        424, 425-6 

"       2920, 

-       -       426 

"       2949.  - 

-        -         56. 59 

"       2969,       . 

-        -       646 

"       2971.  - 

-       -     641. 645 

"       2993,      - 

593.  597 

Sections  3028^, 

-      649. 655 

"       8030,3031,3036,     -        657 

Section  3033,   - 

-    658 

Sections  3052-3,    - 

-        -        440 

Section  3071,  - 

-       -       .    600 

"       3162, 

132,  183,  135 

Sections  8162-9, 

593,  595 

Section  8165, 

•       -      135,  137 

"      8168,  - 

593,  597 

"       8477, 

-    168.170 

"       8754,  - 

488,490 

"       3756,  - 

-       -        28,29 

Sections  4035, 4089, 

.       .        478 

Section  4165,  - 

-       .       -    196 

"       4166.      - 

193, 196 

"      4192. 

.       -       -    481 

"      4204,      - 

236 

"      4206,   • 

-       .       -    850 

"      4208,      . 

-     .      m 

"       4219,  - 

-       .       -    183 

Sections  4222,  4229, 

180, 183 

Section  4269,       - 

-       .        421 

"      4566,      - 

.       .        297 
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STATUTES  CITED,  Etc  —(continued). 

Reyibed  Statutes  of  1878  —  (con.)  Tatlob's  Statutes — (con.) 

Secdons  4680,  4685,         -     636,543    Page  506,  §  122,     -       -  802 

Sectaon  4720,       -       -       -        529       *'    1499,  §  25,    -     -       •        178 

"      4721,  -       -  549       •   "^  

"      4724,       .       -       -        530 

"      4739,  .       .  549 

"      4971,  lubd.  17,         593,  597 
4978,  -       .  '597 

"      4980,      -       -         593,  597 
TAYum's  Statutes. 
Page  502,  §  108.         -        299,  806 

STATE  KOADS 


1501,  g  32,     '       -  56,58 

1506,*  44,         -  -        442 

1531,  §  54,8abcL4,  648,649 

1531.  ft  55,        -  -     56,59 

1534,  §  69,            -  647,648 

1535,1  73.        -  647,648 

1651-2,  §§  13,  14,  -  -     451 

1768,  g  25,       -  189,  190 


1.  Ch.  223  of  1875,  wfaidi  piOYidee  for  laying  oat  a  state  road  in  Polk  and 
Bomett  coanties,  though  it  may  imjpoee  upon  eadi  of  said  coonties  the 
expense  of  laifing  out  such  road  therein,  does  not  impose  upon  it  the  ex- 
pense of  opening  the  road,  bat  appaxently  leaves  that  expense  to  be  a 
charge  upon  the  several  towns  under  the  general  statutes.  Jema^n  t. 
Board  of  Supers,  298 

[2.  It  seems  that  the  neglect  of  the  commissioaers  appointed  by  said  act  to 
give  the  notice  reouired  hj  sec  93,  ch.  152  of  1869  (Tay.  Stats.,  502, 
§  108)  not  only  rendered  void  their  proceedings  in  laying  out  and  estab- 
lishing the  road  as  against  the  land-owners  whose  land  was  taken,  for  tho 
road  (Stale  v.  Langer,  29  Wis.,  68,  and  eatlier  cases  in  this  court),  but 
also  rendered  void  a  contract  for  work  on  such  road  let  bv  the  commis* 
sioners,  as  against  the  town  which  would  otherwise  be  liable  for  such 
work.]  Ibid. 

[3.  In  the  absence  of  express  constitutional  restriction,  the  legislature  has 
power  to  appoint  commissioners  to  layout  and  establish  state  roads;  and 
the  constitutional  amendment  of  1871  merely  limits  this  power  to  roads 
"  extending  into  more  than  one  county.**]  Ibid, 

[4.  An  act  of  the  legislature  appointing  commissioners  to  lay  out  a  state 
road  in  two  or  more  counties,  and  imposing  the  expense  thereof  upcm 
such  counties,  is  not  in  violation  of  the  constitutional  provision  for  uni- 
formity in  the  system  of  town  and  county  government  Nor  does  an  act 
authorizing  such  commissioners  to  opm  or  construct  the  road,  violate  the 
uniformity  of  county  government.  Whether  such  an  act  would  violate 
the  uniformity  of  toum  government,  quan^.\  Ibid, 

[5.  An  act  of  the  character  above  described  does  not  violate  the  constitutional 
provision  which  prohibits  the  state  from  carrying  on  works  of  internal 
improvement,  nor  that  which  requires  the  rule  of  taxation  to  be  unifonn  J 

[6.  The  legisbiture  has  power  to  compel  the  levy  of  taxes  by  conntieB.  towns 
and  cities  for  any  mutucipal  purpose,  such  as  the  oonstaraction  oc  xoads 
and  Inridges.J  Ibid. 

Statutes,  Constructiok  of.   See  Counties,  11.    Foeeclo^ubs  of  Hobt- 
OAGE,  6.    Taxation,  etc.,  3. 

Stay  of  Pbogbedikgb.    See  Appeal  (C),  1. 
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Summons.    See  Jobisdictiok. 
Supplemental  Answer.    See  Equixr,  7. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  The  circait  ooart  has  jurisdiction  to  punish  as  for  contempt  disobedience  of 

a  lawful  order  of  a  court  commissioner,  even  if  the  commissioner  himself 
had  power  to  punish  such  contempt  R.  S.,  sec  8477.  Nieuwankamp 
et  al,  V.  UUman,  168 

2.  In  a  proceeding  supplementary  to  execution,  a  court  commissioner  has  no 

authority,  in  an^  state  of  the  case,  to  order  a  deliveir  of  the  debtor*s 
property  to  the  judgment  creditor  or  his  attorney,  ana  such  an  order  is 
absolutely  void,  Jhid. 

3.  A  deliveiy  of  the  property  in  obedience  to  such  Toid  order,  and  in  Tiolation 

of  a  valid  order  of  another  court  commissioner,  in  another  proceeding,  for- 
bidding the  debtor  to  transfer  or  dispose  of  his  property  until  further 
order  tnerein,  is  a  volutOary  delivery,  and,  though  honestly  made,  is  a 
contempt.  But  in  such  a  case,  where  no  damage  nas  aocrued  to  the  cred- 
itor, the  punishment  should  be  made  nominal.  Ibid. 

4.  In  several  summary  proceedings  supplementary  to  executions  against  the 

same  debtor,  returned  unsatisfied  (R.S.,  sees.  3028-8088), —  such  a  pro- 
ceeding being^  a  subsUtjate  for  a  creditor's  bill, — the  Gredit(»r  who  first 
commences  his  proceeding  and  obtains  service  of  process  upon  the  debtor, 
and  prosecutes  the  proceeding  with  proper  diligence  to  the  appointment 
of  a  receiver,  obtains  a  prior  lien  upon  the  assets  of  the  debtor;  and  a 
bona  fide  attempt  to  serve  the  process  is  equivalent  to  actual  service  in 
respect  to  priority  of  right,  as  against  persons  who,  being  chargeable  with 
notic3  of  the  prior  proceeding,  commenced  subeeauent  prcMeedinffs  of 
the  same  character.  Kellogg  et  al.  9.  Coller  et  al.  Coller  v.  Kellogg 
et  a/.,  649 

5.  Actual  notice  of  the  prior  proceeding  is  sufficient,  where  its  pendency  was 

not  shown  hy  the  records  of  the  court.  Ibid. 

6.  K.  and  C.  being  severally  judgment  creditors  of  X.,  on  whose  judgments 

executions  had  been  returned  unsatisfied,  E.  obtained  an  order  hora  a 
court  commissioner,  March  20th,  citing  the  debtor  to  an  examination  on 
the  27thj  and  ei^ining  him  from  disposing  of  his  property.  March  2l8t, 
the  sheriff,  in  good  faith,  made  an  amdam  in  due  form,  of  service  of  the 
order  on  the  debtor  on  the  20th;  but  in  fact  the  copy  order  left  with  such 
debtor  did  not  show  the  signature  of  the  commissioner.  Mardi  22d,  C. 
obtained  a  like  order  from  the  same  commissioner,  citinp  the  debtor  to 
an  examination  on  the  24th;  and,  on  the  last  named  da;r,  after  a  hearing, 
M.  was  appointed  receiver,  and  the  debtor  made  an  assignment  to  him  in 
due  form  toe  next  day;  but  K.  was  not  made  a  party  or  notified  of  these 
proceedings.  On  the  27th,  immediatelv  upon  the  disoovenr  by  the  sheriff 
and  K.  of  the  defect  in  the  service  of  the  first  order,  the  debtor  refusing 
the  sheriff  permission  to  amend  the  copy  served,  that  officer  served  a  cor- 
rect copy,  and  made  due  retom  of  the  nets  before  the  hour  at  which  the 
order  was  returnable;  and,  the  proceeding  being  prosecuted  with  due 
diligence,  a  receiver  (other  than  M. )  was  appointed  therein.  Heldf  that 
upon  these  facts  the  court,  on  motion,  should  have  ordered  M.  to 
over  the  assets  in  his  hands  to  be  applied  upon  E.*b  judgment         ^ 


Digitized  by 


Google 


750  INDEX. 


7.  The  motion  of  K.  for  the  relief  last  mentioDed  shoald  have  beea  entitled 
in  bothot  the  actions ;  but  an  error  in  entitling  it  only  in  his  own  action 
(to  which  C.  was  made  a  party  for  the  purposes  of  the  motion),  is  held 
merely  technical  and  no  ground  of  revensal.  Ibid, 

[8.  The  statute  contemplates  that  different  proceedings  may  be  pending  at 
the  same  time,  but  requires  creditors  prosecuting  prior  proceedings  to  be 
notified  of  the  pendency  of  junior  proceedings,  and  that  but  one  receiver 
shall  be  appointed;  and  it  is  the  proper  practice,  especially  where  the 
first  proceeding  is  dili^ntly  prosecuted,  to  make  the  appomtment  in 
that;  but  the  plaintiff  in  the  junior  proceeding  should  be  allowed  to  pro- 
ceed with  the  examination  of  the  debtor,  etc  (under  sec.  8(^),  without 
regard  to  priorities.]  Ibid, 

[9.  Other  rules  stated  by  which  proceedmgs  in  such  cases  should  usually  be 
governed.]  Ibid. 

SuFBEMB  Court.    See  Apfbai<  (A.).    Oontracts,  4.    (^RnoKAL  Law, 
etc,  3, 16. 

SURETYSHIP. 

See  Appeal  (C),  1.    Assionicbkt.    Bills  and  Notes,  1.    Couktibs,  5, 

6,8,9. 

In  an  action  on  a  bond,  where  the  sureties  defended  on  the  ground  that  the 
instrument  actually  signed  by  them  was  essentially  different  from  that 
which  they  promised  to  execute  and  believed  themselves  to  be  executing, 
it  was  error  to  admit  evidence  for  the  plaintiff  that  the  princii>al  obligor 
had  turned  over  property  to  one  of  said  defendants  as  security  against 
the  liability:  the  taking  of  such  security  not  being  an  affirmance  by  the 
sureties  oi  their  liabiUty  on  the  bond  in  suit.  Bounsavell  v.  Wolf  et  al,. 
imp.,  35.3 

TAXATION,  TAX  PROCEEDINGS,  TAX  DEED,  Etc. 
See  State  Roads,  6. 

1.  Under  secUon  72,  ch.  18,  R.  S.  1858,  as  amended  by  sec  1,  ch.  124  of  1859, 

construed  in  connection  with  sec  129*  ch.  13,  R.  8. 1858,  as  amended  by 
sec  1,  ch.  42  of  1859,  a  town  treasurer  is  authorized  to  receive  from  any 
single  tax-payer,  in  county  orders,  only  a  sum  equal  to  the  county  taxes 
due  from  evich  tax-payer.    Town  qf  Marinette  v.  Board  qf  Supers,  ete . , 

aIo 

2.  When  county  orders  have  been  thus  received  by  the  town  treasurer  in  pay- 

ment of  the  county  Uul,  they  are  paid,  and  cannot  be  held  by  the  town 
as  obligations  of  the  county  to  it.  Ibid. 

3  The  statutory  form  of  the  town  treasurer's  warrant  (sec  91,  ch.  18,  R.  S. 
1858:  sec.  33,  ch.  130  of  1868;  sec  1081,  R.  S.  1878),  and  other  provis* 
ions  m  former  and  present  statutes  relating  to  payments  by  town  treas- 
urers to  county  tr^uurers,  by  which  preference  is  given  to  the  town  over 
the  county  in  respect  to  moneys  paid  to  the  town  treasurer  for  taxes  (  Win- 
Chester  v.  Tozer,  24  Wis.,  312;  Wolff  v.  Stoddard,  25  id.,  503],  are  not 
in  confli<^  with  the  provisions  relating  to  county  orders  as  above  con- 
strued; bat,  if  they  were  so,  in  terms,  the  special  provisions  relating  to 
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ffach  orcleri  most  prevBil  Ofer  the  more  general  piOYinons  in  apparent 
conflict  with  them.  Ibid. 

4.  While  it  was  illegal  to  indade  the  price  of  a  IT.  S.  revenue  stamp  (to  be 

affixed  to  the  o^tificate  of  sale)  in  the  amoant  to  make  which  land  was 
sold  as  for  nonpayment  of  tazeSf  and  the  deed  might  have  been  avoided 
for  sach  excess  before  the  three  years  limitation  of  the  statute  expired 
(Barden  v.  Supervisee ^  83  Wis.,  445;  Baker  v,  Sapervieore,  89  id.,  447), 
yet  the  validity  of  the  sale  cannot  be  questioned  on  that  ground  after 
the  time  limited  has  expired.    MUledge  v,  Coleman,  184 

5.  A  tax  deed,  after  reciting  the  sale  of  the  land  to  the  oounfy,  further 

recites  that  the  certificate  was  by  the  county  treasurer  assigned  to  X.  for 
a  specified  sum,  **  which  sum  was  the  amount  of  taxes  as^ssed  and  due 
and  unpaid  on  said  tract  of  land^  together  with  costs  and  charges  of 
such  sale  due  therewith  at  the  time  of  making  such  sale,  the  whole  of 
which  sum  of  money  has  been  paid  by  the  aforesaid  purchaser  **  of  the 
certificate.  Held,  that  this  is  a  sufficient  compliance  with  the  statute 
which  requires  the  deed  to  show  the  amount  for  which  the  land  was 
sold.  Ibid. 

6.  The  certificate  of  acknowledgment  of  a  tax  deed  states  that  the  derk  of 

the  board  (naming  the  person  by  whom,  as  derk,  the  deed  purports  to 
be  executed)  **  came  personally  before  me,  to  me  known  to  be  the  person 
so  described  in  the  foregoing  instrument,  and  acknowledged  that  the 
same  was  executed  freehand  voluntarily,  for  the  uses  and  purposes 
therein  mentioned.**  Held,  that  this  suffidently  shows  on  acknowledg- 
ment, by  said  derk,  that  the  deed  was  executed  bi/  him.  Ibid, 

7.  Sec  88,  ch.  22  of  1859,  and  any  similar  provision  in  a  city  charter,  requir- 

ing the  orijginal  owner  of  land  upon  which  a  tax  deed  has  been  issued, 
to  deposit  m  court  the  amount  of  the  tax,  etc.^  before  he  can  defend  an 
action  to  bar  his  right  to  the  land,  can  be  sustamed  as  valid  onl;r  bv  con- 
struing it  to  apply  to  defenses  based  upon  mere  irregularities  m  the  tax 
proceedings,  and  not  to  those  which  go  to  the  groundwork  of  the  tax 
itself.  PhUleo  v.  Hiles,  42  Wis.,  52Y,  and  other  cases  in  this  court 
Tiemeg  v.  Union  Lumbering  Co.,  imp.,  248 

8.  The  statutory  provision  (R.  S.,  sec.  1063)  disqualifying  an  assessor  from 

impeaching  by  his  testimonv  any  affidavit  made  by  him  as  such  assessor, 
cannot  apply  where  he  has  miled  to  make  any  affidavit;  and  his  neglect 
to  verify  the  assessment  roll  as  required  by  law  is  itself  fatal,  and  maj 
be  pleaded  as  a  defense  to  the  action  above  described,  without  deposit 
made.  Ibid. 

Torts.  See  Action  (B.).  Chattel  MoRTOAaB,  1-4.  Cities,  3-8.  Costs, 
10.  Damages,  1-8.  Eminent  Domain.  Evidence,  8-9,  15-18. 
Finding  OF  Fact.  Libel.  Natigablb  Riysb.  Railboadb.  Ship- 
ping.   Slandbe. 

Towns.  See  Abatement,  etc,  1,  2.  Counties,  1.  Dbainagb  Fund. 
State  Roads,  1,  2.    Taxation,  etc,  1-3. 

Town  Tbeasurer.    See  Drainage  Fund.    Taxation,  1-3. 

Tb»pas8.  See  Chattel  Mobtgaob,  3,  i.  Damages,  5-8.  Ekinbnt 
Domain,  3.    Finding  of  Fact. 
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Tbial.    See  Etidbncb  and  Pbactics,  and  the  xeferenoee  there. 

Trotxb.    See  Damages,  1-8. 

Trust.    See  Draikaob  Fttitd. 

**  trin>EB8TANDiKG.**    See  Vbbdict,  10  (2). 
Ubxtbt.    See  Bills  and  Notes,  2. 3. 

YAIILA.NCB.      . 

A  yariance  between  the  contract  pleaded  and  that  proven,  by  which  the  appeL 
]ant  was  not  misled,  is  disregarded  here.  Newhdll'Iiouse  Stock  Co,  v. 
F.  dt  F.  M.  R'y  Co,,  616 

VBln)OK  AND  PURCHASEB  OF  LaNIT. 

The  ffrantee  of  land  cannot  remain  in  possession  of  all  the  land  which  he 
claimed  the  deed  should  convey,  rest  several  years  after  the  discoveiy  of 
an  alleged  deficiency  of  the  land  conveyed,  pay  the  other  notes  ^ven 
for  the  consideration  of  the  conveyance,  and  then  set  up  the  deficiency 
of  the  land  as  a  bar  to  recovery,  or  ground  of  recoupment,  in  an  action 
on  the  last  of  such  notes.    Ddaney  v,  McDonald,  106 

Vendor  and  Purchaser  of  Ckattelb.    See  Damages,  5,  9-11. 
Venue.    See  Change  of  Venue. 

VERDICT 
See  Court  and  Jurt.    Damages,  1,  2.    Negligence,  1.    Bepleyin,  1. 

1.  To  the  questions,  "  Could  the  plaintiff  have  heard  the  whistle?    If  he  had 

stopped  lus  team,  etc.  could  he  have  heard  it?'*  the  jury  answered,  '*  He 
might  or  might  not"  Held,  that  such  an  answer  to  such  questiofu  m 
not  evasive.     Urbanek  v,  C,  M.  <it  St.  P.  iJ'y  Co.,  59 

2.  It  is  not  error  to  allow  the  juiy,  after  coming  in  with  a  verdict,  to  retbe 

for  the  purpose  of  further  considering  and  {Meeting  it.  Ibid. 

3.  In  an  action  at  law,  where  there  is  no  jgeneral  verdi<^  the  material  issues 

of  fact  should  be  passed  upon  by  the  special  findings  of  the  jmy;  and 


such  findings  should  be  so  fiul,  clear  and  consistent,  that  the  proper  judg- 
ment may  be  rendered  thereon  as  a  legal  conclusion  from  the  facts  mnnd. 
Cotzhausen  r.  Simon,  103 

4.  In  an  action  for  damages  accruing  from  defendant's  fraudulent  misrepre- 
sentations in  the  sale  of  a  mortgage  of  land,  where  the  misrepresenta- 
tkms  were  material  and  &Use,  and  defendant  had  the  means  of  knowing, 
or  ought  to  have  known,  that  they  were  untrue,  and  plaintiff  did  not 
know,  and  had  not  the  present  means  of  knowing,  their  falsity,  and  re- 
lied upon  them  as  true,  it  is  immaterial  whether  defendant  xntide  them 
ufiU/uUf  ot  not  Ibid. 
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5.  To  the  question,  whether  defendant  was  aware,  at  the  time  of  seUing  the 

mortgage,  that  plaintiff  was  a  resident  of  Milvraakeeand  had  never  seen 
the  lands,  was  unacquainted  with  their  condition  and  value,  and  had  no 
time  or  opportunity  to  examine  for  himself,  and  whether,  in  buying  the 
mortgage^e  relied  solely  upon  defendant's  representations,  the  jury  an- 
swered, **  He  did  not**  Ife/a,  insufficient,  the  most  material  parts  of  the 
question  being  left  unanswered.  Ihid. 

6.  One  of  the  false  representations  char^^  was,  that  a  certain  **  shrewd  and 

wealthy  banker,  resident  in  the  vicinity  of  the  property,  had  taken  a 
mortgage  on  the  same  lands  as  security  for  a  considerable  .sum,  which 
was  the  second  mortgage  thereon  after  that  sold  to  plaintiff;  and  the 
question  as  to  this  representation  is  ignored  by  the  findings.  Held^  a 
material  omission.  Ibid. 

7.  In  replevin,  where  plaintiff,  claiming  as  mortga^^de,  has  acquired  and  re- 


tains po^ession  by  giving  the  statutory  bond,  a  verdict  in  his  favor, 
finding  him  entitlod  to  the  possession,  need  not  determine  the  value  of 
his  special  interest.  Warner  v,  Hunt^  90  Wis.,  200,  and  earlier  cases 
in  this  court,  distinguished.     Woodruff  et  al,  v,  Kinjf^  261 

8.  In  an  action  for  the  conversion  6f  timber  alleged  to  have  been  cut  from 

Elaintiffs'  lands,  the  special  verdict  was  merdy  that  the  timber  was  cut 
y  a  stranger  on  a  certain  quarter-section  of  land,  and  bv  such  stranger 
sold  to  and  manufactured  and  disposed  of  by  the  defendant  The  evi- 
dence was,  that  plaintiils,  at  the  time  of  such  cutting,  owned  only  a  part 
of  said  quarter-section,  and  there  was  no  finding  uiat  the  timber  was 
cut  on  tneir  part,  and  no  general  verdict  Held^  that  there  was  nothing 
to  support  a  judgment  in  their  favor.  Johnson  et  al,  r.  Ashland  Lum- 
ber Co.,  326 

9.  Where  wood  was  seized  on  a  judgment  two  days  alter  the  judgment 

debtor  had  given  a  mortgage  thereof,  the  iury,  in  a  suit  by  the  mort- 
gagee against  the  judgment  creditor,  were  asked  to  find  specially  whether 
the  debtor,  after  he  gave  the  mortgage,  continued  to  sell  and  deliver 
wood,  in  the  usual  course  of  his  business,  out  of  that  mortgaged:  and 
they  answered  that  some  of  the  mortgaged  wood  was  sold,  but  probably 
without  the  mortgagor's  knowledge.  Held,  that  the  answer  was  not 
evasive.    Barkouf  v.  Sanger  et  al.,  500 

10.  The  jury  were  further  asked,  whether  it  was  understood  between  the  mort^ 
gagor  and  the  mortgagee,  when  the  mortga^  was  given,  that  the 
former  might  sell  the  mort^ged  wood,  and  dispose  of  the  proceeds  m 
the  usual  course  of  his  busmess;  and  they  answered,  "There  was  ne 
agreement  made."    Held, 

(1)  That  if  the  answer  was  not  responsive  to  the  question,  the  oljec^ 
tion  should  have  been  taken  when  the  verdict  was  receivedv 

(2)  That  an  **  understanding  "  between  two  parties  to  a  contract  as  to 
what  rights  each  shall  have  thereafter  in  the  subject  matter  of  the  con- 
tract, is  an  **  agreement." 

(3)  That  as  the  court  below,  in  its  instructions  on  submitting  the  ques- 
tion, correcttv  used  the  words  **  understanding  "  and  **  agreement  in- 
terchangeably as  synonymous,  it  cannot  be  assumed  that  the  jury  used 
the  latter  word  evasively.  Ibid. 


of  the  instiuctions  given  (for  which  see  the  opinion),  this  answer  most 
be  treated  as  merely  negativing  the  fraudulent  purpose.  Ibid. 
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12,  Where  the  juiy,  being  instructed  that  plaintiff,  if  he  recoyered,  was  enti- 
tled to  interest,  found  his  damages  at  a  certain  sum,  it  must  be  presumed 
that  this  included  the  interest;  and  a  judgment  taken  for  a  larger  sum, 
including  interest  on  that  named  in  the  verdict,  is  reversed,  with  direc- 
tions to  grant  a  new  trial  unless  plaintiff  remit  the  excess.  Diedrkh  «. 
N.W.U.R'yCo.,  662 

Vkripication  of  Complaint.     See  Practice,  1. 

VOTBBB.      See  Ck>UNTIB8,  4,  8. 


Waiver.     See  Appeal  (B.),  3.    Appeal  (C),  2. 
Trial.    Practice,  4. 


CoKTRACTS,  4.    New 


Warraktt.    See  AcnoK  (B.).    Insurance  against  Fire,  3-5. 
Witness.    See  Costs,  7.    Evidence,  1^. 
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